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PKEFACE  TO  VOLUME  XXXII. 


Wbll-knowk  cases  naturally  become  more  frequent  as  we  have 
to  deal  with  reports  nearer  our  own  time.  Coats  v.  Clarence 
Railway  Co.,  p.  183,  is  perhaps  the  earliest  reported  case  in  which 
a  railway  company  appears.  Vawdry  v.  Geddes,  p.  196,  Wilson  v. 
HaUiley,  p.  286,  are  familiar  and  useful  authorities  to  practitioners 
who  have  to  construe  wills.  Dnffield  v.  Elwes  (or  Driffield),  p.  70, 
is  another  important  conveyancer's  case.  Hasteloiv  v.  Jackson, 
p.  869,  stands  at  the  head  of  a  line  of  authorities  on  the  sub- 
ject, now  much  perplexed  by  statutes,  of  the  relations  between 
gamesters  and  stakeholders.  Thomson  v.  Davenport,  p.  678,  is  one 
of  the  best  known  leading  cases  in  the  law  of  agency.  Blades  v. 
Free,  p.  620,  lays  down,  as  regards  the  absolute  revocation  of  an 
agent's  authority  by  the  death  of  the  principal,  a  hard  rule  which 
is  not  known  in  other  systems  of  law.  Possibly  the  decision 
might  be  taken  as  limited  to  authorities  conferred  by  law,  as  in 
the  particular  case  a  wife's  implied  authority  was  in  question ; 
but  Cainpanari  v.  Woodburn,  15  C.  B.  400,  24  L.  J.  C.  P.  13,  seems 
to  treat  it  as  of  general  appUcation.  In  British  India  the  rule 
has  been  deliberately  reversed,  see  s.  208  of  the  Contract  Act. 

Rawe  V.  Brenton  was  a  great  case  on  the  **  tin-bounding  "^ 
custom  of  Cornwall  and  the  "  conventionary "  tenures  of  the 
Duchy.  Only  part  of  it  appears  in  this  volume  as  having  been 
reported  in  the  usual  course,  p.  524.  Further  particulars  may 
be  seen  in  Concanen's  special  report. 


in  PREFACE   TO  VOLUME   XXXII. 

In  Manners  v.  Blair,  p.  87,  a  curious  case  on  the  right  of 
printing  Bibles  in  Scotland,  some  observations  are  made  (at 
pp.  97, 98)  on  the  curious  lack  of  information  as  to  the  manner  in 
which  the  "  Authorized  Version  "  was — as  the  title  declares  that 
it  was — "  appointed  to  be  read  in  churches.'*  The  hypothesis  of 
a.  lost  Order  in  Council,  which  has  been  put  forward  in  our  own 
time,  does  not  seem  to  have  occurred  to  Lord  Lyndhurst. 

The  discussion  of  the  rule  in  Shelley's  case  in  Playford  v. 

Hoare,  p.   793,   derives  a   new  interest  from   the  unexpected 

revival  of  that  venerable  topic  in  the  case  of  Van  Grutten  v. 

Foxwell,  quite  recently  decided  by  the  House  of  Lords,  '97,  A.  C. 

658, 66  L.  J.  Q.  B.  745. 
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IN  THE  HOUSE  OF  LORDS. 


Ireland. — Exchequer  Chamber. 
EICHAED  BALL  v.  PATEICK  MANNIN.  i829. 

Mar,  16. 
(3  Bligh  (N.  S.)  1—23 ;  S.  C.  1  Dow  &  Clark,  380.)  

On  the  trial  of  an  ejectment  in  which  the  validity  at  law  of  a  deed    t«bnterden 
which  purported  to  be  the  deed  of  J.  S.  was  in  question,  the  Judge,  in  ,  ^^ 

his  charge  to  the  jury,  told  them  that  the  question  for  them  to  try  was      Plunket. 
whether  J.  S.  was  a  person  of  sound  mind  or  not,  and  that  to  constitute  r  ^  n 

such  unsoundness  of  mind  as  should  avoid  a  deed  at  law,  the  person 
executing  such  a  deed  must  be  incapable  of  understanding  and  acting 
in  the  ordinary  affairs  of  life,  that  it  was  not  necessary  that  he  should 
be  without  any  glimmering  of  reason,  and  that  as  one  test  of  such 
incapacity,  the  jury  were  at  liberty  to  consider  whether  he  was  capable 
of  understanding  what  he  did  by  executing  the  deed  in  question,  when 
its  general  purport  was  fully  explained  to  him.  To  this  direction  a  bill 
of  exceptions  was  taken,  upon  the  ground  that  the  Judge  refused  to  tell 
the  jury  that  in  order  to  avoid  the  deed  at  law,  the  unsoundness  of  mind 
must  amount  to  that  which  constitutes  idiocy  according  to  the  strict 
legal  definition  of  an  idiot. 

Held  that  the  direction  was  right,  and  that  the  case  could  not  be 
argued  or  decided  upon  an  objection  that  the  direction  was  too  general 
and  vague,  because  such  objection  was  not  taken  at  the  trial,  and  did 
not  form  i)art  of  the  biU  of  exceptions. 

In  the  year  1762,  John  Ball  was  seised  in  fee  of  the  town  and         [  3  ] 
lands  of  Bannaghnough,  otherwise  Three  Castles,  Neaglesland, 
Boards,  and  Pricksheath  and  Monafruka,  lying  in  the  parish 
of  Bannaghnough,  otherwise  Three   Castles,  in   the  barony  of 
Cranagh  and  county  of  Kilkenny. 
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Bi.LL  Dorothea  Margaret  Ball,  his  only  child,  intermarried  privately 

MA^fNiN.      with  Eichard  Shinton. 

For  the  purpose  of  making  a  provision  for  Dorothea  Margaret 
and  her  issue,  independently  of  her  husband,  John  Ball  executed 
an  indenture  of  release  upon  the  10th  of  July,  1762,  by  which 
he  granted,  released,  and  confirmed  the  said  town  and  lands  to 
certain  trustees,  in  trust  to  the  use  of  himself  for  life,  remainder 
to  his  daughter  Dorothea  Margaret  for  life,  remainder  to  her 
t  **  ]  heirs  in  *tail  male,  with  divers  remainders  over,  reserving  a 
power  to  alter  these  limitations  by  deed  or  will. 

On  the  6th  of  March,  1768,  John  Ball,  by  his  will,  after  charging 
the  town  and  lands  with  an  annuity  of  1002.  per  annum  to  his 
wife  during  her  life,  devised  and  directed  as  follows:  "And  I 
hereby  devise,  and  direct  and  declare,  that  the  said  trustees 
mentioned  in  the  said  deed  of  the  10th  of  July,  1762,  shall  as 
far  as  the  law  can  permit,  be  deemed  and  taken  to  stand  seised 
of  my  estate  vested  in  them  or  granted  to  them,  in  the  first  place, 
to  the  uses  of  this  my  will ;  and  that  they  do  every  act  in  their 
power  to  establish  and  fulfil  the  same ;  and  my  further  will  is, 
that  as  there  are  now  saven  years  of  a  lease  of  the  house  and 
gardens  and  seventy  acres  of  land  to  come,  commencing  from  the 
26th  of  March,  1768,  to  FoUiot  Warren,  Esq.  that  at  the  expira- 
tion of  the  said  lease  my  daughter  Dorothea  Margaret  Shinton 
may  live  in  said  house,  and  may  have  said  number  of  acres 
during  her  life,  but  not  her  husband  or  any  one  of  their  family 
after  her  decease ;  but  to  be  set  by  my  said  trustees  after  her 
decease,  to  the  best  improved  rent  for  the  benefit  of  her  children, 
nor  shall  the  said  Shinton  have  any  power  during  said  Dorothea 
Margaret's  life  to  turn,  plough,  or  cut  down  any  oak,  ash,  elm, 
hazle,  or  apple  trees  or  hedges  whatsoever,  or  on  any  account, 
and  to  keep  up  the  improvements  for  the  benefit  of  her  children." 
By  this  will  the  testator  also  made  a  large  provision  for  the 
younger  children  of  his  daughter. 

John  Ball  died  soon  after  executing  this  will. 

[  'S  ]  In  the  year  1778,  Eichard  Shinton,  the  husband  *of  Dorothea 

Margaret,  died,  leaving  issue,  John,  their  eldest  son,  who  was 

from  his  infancy  weak  in  mind  ;  Lancelot,  their  second  son,  the 

father  of  the  defendant  in  error ;  Eichard,  their  third  son ;  George, 
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their  fourth  son,  and  an  only  daughter,  Dorothea.    All  these        Ball 
children  took  the  name  of  Ball.  Mannin. 

Soon  after  the  death  of  Eichard  Shinton,  Dorothea  Margaret 
intermarried  with  Bichard  Ball,  for  many  years  a  practising 
attorney,  by  whom  she  had  an  only  son  Abraham,  who  was  the 
father  of  the  plaintiff  in  error. 

By  deed,  dated  October  17th,  1785,  and  executed  by  and 
between  Bichard  Ball  and  Dorothea  Margaret,  his  wife,  of  the 
first  part,  John  Shinton  Ball  of  the  second  part,  the  Beverend 
Wardlow  Ball,  clerk,  and  Serjeant  John  Ball  of  the  third  part, 
John  Humphrey  of  the  fourth*  part,  and  Samuel  Foley  of  the 
fifth  and  last  part,  reciting  the  title  of  Dorothea  Margaret  and 
John  Shinton  Ball  to  the  said  estate,  and  an  agreement  entered 
into  for  providing  a  present  maintenance  for  him  thereout,  and 
that  the  younger  children  of  Dorothea  Margaret  had  been  left 
wholly  without  any  provision  by  the  former  deed ;  and  further- 
reciting  the  expenditure  made  by  Eichard  Ball  on  the  house  and . 
demesne,  for  the  benefit  of  the  inheritance,  Eichard  Ball  and 
Dorothea  Margaret,  his  wife,  and  John  Shinton  Ball,  joined  in 
assigning  the  said  lands  and  estate  to  Wardlow  and  John  Ball». 
to  the  use  of  John  Humphrey,  for  a  term  of  three  hundred  years,., 
in  trust  to  secure  the  maintenance  and  present  provision  for- 
John  Shinton  Ball,  payable  quarterly,  and  subject  thereto  to  the 
use  of  Dorothea  Margaret,  without  impeachment  of  waste,  for  her 
life,  with  remainder  to  Eichard  Ball  for  *his  life,  in  like  manner  [  '6  ] 
with  remainder  to  Samuel  Foley  for  a  term  of  five  hundred  years, 
in  trust  to  raise  the  porti.ns  so  agreed  to  be  provided  for  the 
younger  children  of  Dorothea  Margaret,  and  subject  thereto  to 
the  use  of  John  Shinton  Ball,  and  the  heirs  male  of  his  body ; 
and  in  default  of  such  issue,  to  the  use  of  such  other  of  her 
children,  and  for  such  estates  therein,  as  Dorothea  Margaret 
should  by  deed  or  writing,  under  her  hand  and  seal,  and  attestecl 
by  two  or  more  credible  witnesses,  or  by  her  last  will,  direct  ancl 
app  :int ;  and  in  default  of  such  direction  and  appointment,  to 
the  use  of  Eichard  Shinton,  George  Shinton,  and  Abraham  Ball, 
three  of  her  children,  share  and  share  alike  as  tenants  in  common 
in  tail  general ;  and  for  default  of  such  issue,  with  remainder  to 
the  right  heirs  of  Dorothea  Margaret  for  ever  :  and  the  deed,  after 

1—2 
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Ball  reciting  that  a  fine  with  proclamation  had  been  levied  in  the 
Masxin.  preceding  Trinity  Term,  of  the  lands,  by  Richard  and  Dorothea 
Margaret  Ball,  and  John  Shinton  Ball,  to  Wardlow  Ball,  directed 
that  the  fine  should  enure  to  make  him  a  perfect  tenant  to  the 
precipe  of  the  lands,  that  a  common  recovery  might  be  suffered 
thereof  by  the  said  parties,  in  order  to  bar  all  estates  tail  and 
remainders  therein,  and  to  enure  to  the  uses  declared  by  the  said 
deed,  and  reserved  a  joint  power  of  revocation  of  the  said  uses 
and  trusts,  and  of  new  appointment  of  others  in  their  stead,  to 
Richard  and  Dorothea  and  John  Shinton  Ball,  during  the  lives 
of  Richard  and  Dorothea ;  and  to  John  Shinton  Ball,  and  the 
survivor  of  Richard  and  Dorothea  Margaret,  during  the  life  of 
such  survivor.  This  deed  was  registered  on  the  21st  day  of 
October,  1789. 

[  7  ]  The  recovery  was  suffered  by  John  Shinton  Ball  as  of  Michael- 

mas Term,  1785,  by  virtue  of  a  warrant  of  attorney  duly  executed 
by  him  for  the  purpose,  in  which  recovery  Thomas  Ball  was 
demandant,  and  Wardlow  Ball  was  tenant  to  the  precipe,  who 
appeared  and  vouched  John  Shinton  Ball,  who  appeared  by  his 
attorney  and  vouched  the  common  vouchee. 

John  Shinton  Ball  died  in  the  year  1794,  and  his  brother 
Launcelot  Shinton  Ball  exhibited  his  bill  in  the  Court  of 
Chancery  in  Ireland  upon  the  24th  of  December,  1800,  against 
Richard  Ball  and  Dorothea  his  wife,  stating  the  settlement  and 
will  of  John  Ball,  the  imbecility  of  John  Shinton  Ball,  and  that 
fraud  was  practised  upon  him,  and  praying  that  Richard  and 
Dorothea  might  bring  into  Court  the  deed  of  10th  July,  1762, 
and  that  the  trusts  thereof  might  be  performed,  and  that  the 
fraudulent  deed  might  be  set  aside,  and  that  the  fine  and  recovery 
might  enure  to  the  uses  of  the  deed  of  1762. 

This  bill  was  afterwards  dismissed  at  the  instance  of  the 
plaintiff. 

By  deed  dated  May  14th,  1803,  Dorothea  Margaret  Ball,  in 
pursuance  and  execution  of  the  power  reserved  to  her  by  the  deed 
of  the  17th  of  October,  1785,  limited  and  appointed  the  lands, 
after  her  own  and  her  husband's  death,  and  subject  to  the  trust 
terms  thereby  created,  to  the  use  of  her  youngest  son  Abraham 
Ball  and  his  heirs,  subject  however  to  and  charged  with  an 
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annuity  of  401.  yearly  to  Eichard  Shinton,  her  third  son  by  her        Ball 
first  husband,  for  his  life ;  and  a  further  annuity  of  80Z.  yearly      manxin. 
to  her  daughter,  Dorothea  Shinton,  for  her  life,  payable  thereout. 

Abraham  Ball  afterwards  intermarried  with  Jane  Wemys,  in  [  8  ] 
consideration  of  which  marriage,  a  settlement,  dated  April  4th,  1809, 
was  executed  by  and  between  Kichard  Ball  and  Dorothea  Margaret, 
his  wife,  of  the  first  part,  Abraham  Ball  of  the  second  part, 
James  Wemys,  and  Jane  his  daughter,  of  the  third  part,  and  the 
said  James  Wemys,  Sir  John  Blunden,  Bart,  and  the  Bev.  Sterne 
Ball,  clerk,  of  the  fourth  and  last  part,  whereby  the  said  lands 
and  premises  were  settled  and  limited  to  the  uses  of  the  said 
marriage,  viz.  to  provide  a  present  maintenance  for  Abraham  Ball, 
and  a  jointure  for  his  intended  wife,  and  subject  thereto  after  the 
decease  of  the  said  Dorothea  Margaret  and  Bichard  Ball,  to 
Abraham  Ball  for  his  life,  and  after  his  death,  to  the  use  of  the 
issue  of  the  said  marriage,  subject  to  his  appointment  by  deed  or 
will  as  therein  mentioned. 

The  marriage  afterwards  took  effect,  and  there  Was  issue  born 
thereof,  Richard  Ball,  the  plaintiff  in  error,  and  two  daughters, 
Martha  and  Dorothea. 

Bichard  Ball  died  in  1818,  leaving  his  wife,  Dorothea  Margaret, 
surviving  him. 

Abraham  Ball  died  in  1814,  leaving  his  three  children  surviving 
him,  and  without  having  exercised  the  power  of  appointment 
given  him  by  the  deed  of  the  4th  of  April,  1809. 

Dorothea  Margaret  Ball  died  in  1818 ;  upon  her  death,  Bichard 
Ball,  the  plaintiff  in  error,  and  his  sisters,  took  possession  of  the 
estate. 

Immediately  after  the  death  of  Dorothea  Margaret,  Lancelot 
Shinton,  her  second  son,  the  father  of  the  defendant  in  error,  as 
of  Michaelmas  Term,  1818,  brought  an  ejectment  in  the  Court 
of  Exchequer  to  recover  the  possession  of  the  lands  *and  laid  [  *^  ] 
demises  therein  in  his  own  name,  and  in  the  names  of  several 
other  persons,  in  whom  the  legal  estate  in  the  premises  might  be 
considered  to  be  outstanding;  defence  was  taken  to  this  eject- 
ment for  all  the  premises  therein  in  the  names  of  the  plaintiff  in 
error  and  his  sisters,  and  the  cause  being  at  issue,  a  consent  was 
entered  into  between  the  parties  therein,  limiting  the  issue  to  be 
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Ball        tried  between  them  to  the  sole  question  of  the  competence  of 
Mankin.      John  Shinton  Ball  to  execute  the  deed  of  the  17th  October,  1785. 

The  issue  in  the  cause  came  on  to  be  tried  before  a  special 
jury  of  the  county  of  Kilkenny,  at  the  Summer  Assizes,  1819, 
when  after  the  plaintiff  had  gone  through  his  case,  and  three 
witnesses  having  been  examined  for  the  defendant,  a  compromise 
was  proposed  and  agreed  to  on  both  sides,  and  made  a  rule  of 
the  Court,  and  the  jury  was  discharged  by  consent  without  giving 
any  verdict. 

Lancelot  Shinton  having  subsequently  refused  to  abide  by  the 
compromise,  and  to  fulfil  its  terms,  and  having  proceeded  to  bring 
another  ejectment  to  recover  possession  of  the  lands  in  the  Court 
of  King's  Bench,  and  obtained  judgment  by  default  therein,  a 
conditional  order  was  obtained  from  the  Court  of  Exchequer  for 
an  attachment  against  him  for  his  contempt  of  the  Court  in  so 
proceeding  under  the  circumstances,  unless  he  should  forthwith 
vacate  the  judgment. 

Lancelot  Shinton,  during  the  proceedings,  was  in  so  infirm  a 
state  of  health  that  the  order  could  not  be  served  upon  him  in 
person,  and  in  February,  1821,  he  died  without  having  been 
served  therewith,  leaving  the  defendant  in  error  his  eldest  son 
£  ♦10  J  and  heir-at-law,  who  immediately  thereupon  as  of  *Hilary  Term, 
1821,  brought  an  ejectment  for  recovery  of  the  lands  in  the 
Court  of  King's  Bench  in  Ireland,  on  his  own  and  other  demises, 
to  which  ejectment  defence  was  taken  in  the  name  of  the  plaintiff 
in  error. 

In  the  following  year  the  father  of  the  lessor  of  the  defendant 
in  error  died,  and  in  the  next  year  an  ejectment  was  brought  by 
the  defendant  in  error  against  the  plaintiff,  which  came  on  to  be 
tried  at  the  Assizes  for  the  county  of  Kilkenny,  on  the  4th  day  of 
August,  1823,  when  (as  the  record  bears)  it  was  admitted  and 
agreed  by  the  counsel  concerned  for  the  parties  on  each  side,  that 
the  sole  question  to  be  tried  should  be,  "  Whether  a  certain  deed 
executed  by  the  said  John  Shinton  Ball  in  his  lifetime,  bearing 
date  the  17th  day  of  October,  1785,  was  or  was  not  valid  at  law, 
as  the  deed  of  him  the  said  John  Shinton  Ball,  which  deed  had 
been  executed  by  the  said  John  Shinton  Ball  and  the  other  parties 
thereto,  for  the  purpose  of  leading  the  uses  of  a  certain  fine  and 
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common  recovery  levied  and  suffered  by  the  said  John  Shinton        Ball 

Ball  in  his  lifetime,  of  the  lands  in  the  said  ejectment  mentioned,      Mannin. 

as  remainder-man  in  tail  thereof,  in  conjunction  with  his  mother 

Dorothea  Ball,  the  preceding  tenant  for  life  of  the  said  lands,  and 

that  if  the  said  deed  should  be  found  to  be  not  valid,  as  the  deed 

of  the  said  John  Shinton  Ball,  that  then  a  verdict  should  pass  for 

the  lessor  of  the  plaintiff  in  this  case  as  heir  male  of  the  body  of 

Lanncelot  Shinton,  his  father,  deceased,  who  in  his  lifetime  was 

next  remainder-man  in  tail  of  the  said  lands,  and  in  such  right 

entitled  to  the  said  lands  on  the  death  of  his  mother  the  said 

Dorothea,  the  tenant  *for  life,  (the  said  John  Shinton  Ball  his       [  *ii  ] 

elder  brother  being  then  dead,  without  lawful  issue  of  his  body,) 

and  on  the  other  hand,  if  the  said  deed  should  be  found  to  be 

valid  as  the  deed  of  the  said  John  Shinton  Ball,  then  that  a 

verdict  should  pass  for  the  defendant ;  and  it  was  further  admitted 

and  agreed  by  the  counsel  on  each  side  for  the  said  parties,  that 

the  said  John  Shinton  Ball  had  died  in  the  month  of  December, 

1794,  and  had  not  left  any  lawful  issue  of  his  body,  and  that 

Richard  Ball,  the  second  husband  of  the  said  Dorothea  Ball,  had 

died  in  the  year  1818,  and  that  the  said  Dorothea  had  died  in  the 

year  1818,  leaving  the  said  Launcelot  Shinton,  the  father  of  the 

lessor  of  the  plaintiff,  hej  then  oldest  surviving  son  by  her  first 

husband,  and  Abraham  Ball,  father  of  the  defendant,  her  son  by 

the  said  Bichard  Ball,  her  second  husband,  her  surviving ;  and 

the  counsel  for  the  lessor  of  the  plaintiff  having  thereupon  opened 

the  ease  in  his  behalf  in  order  to  maintain  the  said  issue,  on  his 

part  produced  several  witnesses,  who  being  duly  sworn  deposed, 

that  the  said  John  Shinton  Ball  at  the  time  of  his  executing  the 

said  deed,  was  not,  in  their  opinion,  competent  to  execute  the 

same,  and  further  deposed  to  acts  and  conduct  of  the  said  John 

Shinton  Ball,  as  evidencing  his  mental  incapacity,  and  having 

given  such  evidence,  and  the  said  deed  of  the  17th  October,  1785, 

having  been  read  in  evidence,  the  said  counsel  thereupon  closed 

the  plaintiff's  case  ;  and  the  counsel  for  the  defendant  thereupon, 

after  stating  the  case  on  his  behalf,  called  several  witnesses  to 

maintain  the  issue  on  his  part,  who  being  *sworn  and  examined       [  *i^  ] 

deposed,  that  in  their  opinion  the  said  John  Shinton  Ball  at  the 

said  time  was  competent  to  execute  the  said  deed,  and  further 


1829.    H.  L.     8  BLIGH  (N.  S.)  12—18.  [b.b. 

Bali,  deposed  to  acts  and  conduct  of  the  said  John  Shinton  Ball  as 
Maknin.  evidencing  his  mental  capacity,  and  deposed  that  the  said  John 
Shinton  Ball  was  certainly  not  an  idiot ;  and  thereupon  the  case 
and  evidence  having  been  closed  on  both  sides,  and  it  having 
been  admitted  and  agreed  by  the  counsel  for  each  of  the  parties, 
that  the  alleged  incapacity  of  mind  of  the  said  John  Shinton  Ball 
did  not  arise  from  lunacy,  no  evidence  having  been  given  of  lunacy 
in  him,  the  learned  Judge  in  his  charge  commented  and  observed 
upon  the  evidence  given  on  each  side,  and  told  the  jury,  that  the 
question  for  them  to  try  was,  whether  the  said  John  Shinton 
Ball  was  a  person  of  sound  mind  or  not ;  and  that  to  constitute 
such  unsoundness  of  mind,  as  should  avoid  a  deed  at  law,  the 
person  executing  such  deed  must  be  incapable  of  understanding 
and  acting  in  the  ordinary  affairs  of  life  ;  that  it  was  not  neces- 
sary that  he  should  be  without  any  glimmering  of  reason,  but 
that  it  was  sufficient  if  he  was  incapable  of  understanding  his 
own  ordinary  concerns,  and  that  as  one  test  of  such  incapacity, 
the  jury  were  at  liberty  to  consider,  whether  he  was  capable  of 
understanding  what  he  did  by  executing  the  deed  in  question 
when  its  general  purport  was  fully  explained  to  him  ;  whereupon 
the  counsel  for  the  defendant  in  the  action  called  on  the  learned 
Judge,  and  required  him  to  tell  and  direct  the  jury,  that  in  order 
to  avoid  said  deed  at  law,  the  unsoundness  of  mind  of  the  said 

[  'IS  ]  John  Shinton  *Ball  must  amount  to  that  degree  of  unsoundness 
which  constituted  idiocy  according  to  the  strict  legal  definition  of 
an  idiot.  But  the  learned  Judge  refused  so  to  tell  or  direct  the 
said  jury  on  the  said  trial,  but,  on  the  contrary,  directed  them  as 
before  stated ;  wherefore  the  counsel  for  the  said  defendant  on  his 
behalf  excepted  to  the  said  opinion  and  direction  of  the  learned 
Judge  on  the  said  trial ; "  and,  at  the  request  of  the  counsel  for  the 
plaintiff  in  error,  the  learned  Judge  who  presided  at  the  trial  put  his 
seal  to  a  bill  of  exceptions  to  the  above  effect,  tendered  by  them. 

The  matter  having  been  argued  upon  the  exceptions  before  the 
Court  of  King's  Bench  in  Ireland,  that  Court,  on  the  8th  of 
February,  1825,  overruled  the  exceptions,  and  judgment  was 
thereupon  entered  for  the  defendant  in  error. 

The  plaintiff  in  error  being  dissatisfied  with  this  judgment  of 
the  Court  of  King's  Bench,  brought  his  writ  of  error  returnable 
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in  the  Exchequer  Chamber  in  Ireland,  insisting  *'  that  in  the  Ball 
record  and  proceedings  aforesaid,  and  also  in  the  matter  recited  mannin. 
and  contained  in  the  bill  of  exceptions,  and  also  in  giving  the 
judgment  aforesaid,  there  is  manifest  error  in  this,  to  wit,  that 
the  Honourable  Mr.  Justice  Jebb,  the  learned  Judge  before  whom, 
and  BO  forth,  at  and  upon  the  trial  of  the  issue  so  joined  between 
the  parties  aforesaid,  did  direct  and  tell  the  jury  so  impanelled 
to  try  the  issue,  that  the  question  for  them  to  try  was,  whether 
the  said  John  Shinton  Ball  was  a  person  of  sound  mind  or  not, 
and  that,  to  constitute  such  unsoundness  of  mind  as  should  avoid 
a  deed  at  law,  the  person  executing  such  deed  must  *be  incapable  [  'i*  ] 
of  understanding  and  acting  in  the  ordinary  affairs  of  life.  That 
it  was  not  necessary  that  he  should  be  without  any  glimmering 
of  reason,  but  that  it  was  sufficient  if  he  was  incapable  of  under- 
standing his  own  ordinary  concerns  ;  and  that  as  one  test  of  such 
incapacity,  the  said  jury  were  at  liberty  to  consider  whether  he 
was  capable  of  understanding  what  he  did  by  making  the  deed  in 
question,  when  its  general  purport  was  generally  explained  to 
him :  And  there  is  also  error  in  this,  to  wit,  that  the  learned 
Judge,  upon  the  trial  of  the  issue,  did  refuse  to  tell  and  direct 
the  said  jury,  though  called  upon  so  to  do  by  counsel  for  the  said 
Bichard  Ball,  that  in  order  to  avoid  the  deed  so  executed  by  the 
said  John  Shinton  Ball  at  law,  the  unsoundness  of  mind  of  the 
said  John  Shinton  Ball  must  amount  to  that  degree  of  unsound- 
ness of  mind  which  constituted  idiocy,  according  to  the  strict 
legal  definition  of  an  idiot.  And  there  is  also  error  in  this,  to 
wit,  that  by  the  record  aforesaid  it  appears  that  the  verdict  afore- 
said was  given  upon  the  issue  for  the  said  Patrick  Mannin, 
whereas  the  verdict,  by  the  law  of  the  land  as  to  the  issue,  ought 
to  have  been  given  for  the  said  Kichard  Ball,"  &c. 

The  case  was  argued  before  the  Court  of  Exchequer  Chamber 
in  Ireland,  upon  the  15th  day  of  June,  1826,  when  the  Judges 
gave  their  opinions  seriatim,  six  of  them  being  of  opinion  that 
the  judgment  should,  and  the  remaining  six  that  it  should  not 
be  reversed  ;  whereupon,  according  to  the  practice  of  the  Court, 
the  judgment  remained  undisturbed  and  was  affirmed.  Bichard 
♦Ball  then  brought  his  writ  of  error  returnable  in  Parliament,  [  'is  ] 
and  assigned  for  errors  the  several  matters  on  which  he  insisted 
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Ball        before  the  Court  of  Exchequer  Chamber  in  Ireland,  to  which  the 
Maknix.      Bald  Patrick  Mannin  rejoined  that  there  was  no  error  : 

Mr.  Sugden  and  Mr.  Swan,  for  the  plaintiff  in  error  : 

There  are  only  four  kinds  of  insanity  known  to  the  law,  lunacy, 
idiocy,  accidental  loss  and  wilful  deprivation  of  understandin^^.t 
This  case  does  not  fall  within  the  two  last  divisions,  and  lunacy 
being  excluded  by  agreement,  the  question  is  confined  to  idiocy. 
In  the  cases  of  drunkenness  and  blindness,  and  where  the  ques- 
tion is  as  to  the  degree  of  understanding,  the  Courts  jroceed  on 
the  ground  of  fraud,  which  is  a  good  objection  at  law  as  well  as 
in  equity.  There  are  cases  peculiar  to  equity,  which  proceed  on 
equitable  grounds,  t  The  judgment  in  this  case  seems  to  have 
proceeded  on  the  principles  applied  in  commissions  of  lunacy  and 
in  courts  of  equity,  which  is  a  different  species  of  juiisdiction ; 
and  even  in  those  cases  the  jury  must  find  that  the  person  is  of 
unsound  mind,  it  is  not  sufficient  to  find  that  he  is  of  weak 
judgment  and  understanding,  and  incapable  to  manage  his  affairs, 
and  formerly^commissions  were  not  granted  upon  this  ground. § 
[  16  ]  Where  courts  of  equity  make  deeds  void  on  the  ground  of 

weakness  of  understanding,  it  is  in  cases  where  there  is  inade- 
quacy of  price,  or  undue  influence,  by  parental  author.ty  or 
otherwise ;  and  even  in  such  cases  effect  is  given  to  such  deeds, 
so  far  as  they  are  providently  executed.  || 

If  insanity  were  the  only  ground,  the  case  would  le  sent  to  a 
court  of  law.  If  weakness  of  understanding  is  the  ground  of  pro- 
ceeding, it  is  only  one  among  other  ingredients  which  in  equity 
constitute  fraud.  To  direct  a  jury  to  consider  whether  a  man  is 
capable  of  understanding  a  deed  is  a  dangerous  practice,  and 
contrary  to  the  practice  on  commissions  of  lunacy. 

In  Ex  parte  Holmes^  the  jury  found  that  the  party  was  "  not 
competent,"  and  the  proceeding  was  quashed  because  the  return 

t  Co.  Litt.  24S  a.     Beverley's  case,  E.  E.  227). 

4  Co.  Eep.  124.  ||  Bennet  v.  Vade,  2  Atk.  324. 

I  Osrmmd  v.  Fitzroy,  citing  John^  H  Before    Lyndhurst,   L.C.,   23rd 

svn  V.  Medlicoty  3  P.  Wms.  130.  Nov.  1827  ;  a  new  commission  issued 

§  Exp.  Barnaley,  3  Atk.  168;  Lord  on  the  26th  November,  under  which 

Donegal's  case,  2  Vesw  sen.  407  ;    see  the    pai-ty  was    found  of  unsound 

Jiidgiwoy  v.  Darwin,  8  Ves.  65  (6  mind. 
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was  deemed  insufficient.  In  Ex  parte  Cranmer\  the  return  was,  Ball 
that  '*  he  was  so  far  debilitated  in  his  mind  as  to  be  incapable  of  manxin. 
the  general  management  of  his  affairs.*'  This  return  was  quashed 
for  insufficiency :  so  a  return  in  the  words  of  the  Judge's  direction 
to  the  jury  in  this  case  would  have  been  quashed.  If  the  finding 
is  not  in  the  words  of  the  commission,  it  must  be  in  words  of 
known  legal  import,  that  the  party  is  of  unsound  mind.  In 
Ridgeway  v.  Darwin,l  Lord  Eldon  ordered  physicians  to  visit  a 
lady  whom  a  jury  had  found  not  to  be  a  lunatic,  for  the  purpose 
of  determining  whether  her  state  of  mind  was  competent  to  the 
*management  of  her  affairs,  with  a  view  to  personal  control  with-  [  ^^^  3 
out  a  commission,  and  he  said  that,  although  it  was  not  a  case 
of  insanity,  he  thought  himself  bound  to  do  this,  if  it  was  only 
made  out  that  it  was  not  fit  that  she  should  have  the  manage- 
ment of  her  pecuniary  affairs.  But  this  is  language  unfit  to  be 
a  J*  dressed  to  a  jury,  and  the  doctrine  cannot  be  applied  at  law. 
The  cases  of  supposed  partial  insanity  §  are  in  fact  total ;  the 
proof  only  is  partial.  At  law  the  only  question  is,  whether  the 
party  is  of  unsound  mind.  Before  the  Lord  Chancellor  the 
question  may  be,  where  insanity  is  not  proved,  whether  the  pro- 
tection of  the  Court  is  not  necessary  for  the  individual.  There 
is  a  case  now  before  the  Lord  Chancellor,  where  the  party  has 
lost  his  faculties  by  age.||  The  case  of  Faulder  v.  St7AH  is  no 
authority  for  the  defendant,  it  is  an  authority  for  the  plaintiff. 
There  the  fact  of  lunacy  was  established  prior  to  the  execution 
of  the  bond,  and  the  only  question  was,  whether  it  was  executed 
during  a  lucid  interval.  In  this  case  the  question  of  lunacy  is 
excluded.  The  direction  of  the  Judge  was  wrong,  because  it  was 
not  confined  to  idiocy,  and  because  it  induced  the  jury  to  look  to 
the  whole  life  of  the  party  who  executed  the  deed,  not  precisely 
to  the  particular  time  of  execution. 

t  12  Ves.  445.  cation  for  a  commission  of  review, 

:  6  R.   R.  227  (8  Ves.  65).     See  1829,  not  reported.    Ex  p.  Mitchell 

Sherwood  y.  SanderMti,  13  R.  R.  193  beard  before  the  Lord  Chancellor  in 

(19  Ves.  280).  private. 

§  Dew  V.    Clarke^   Addams'    Ecc.  I|  Ex  p.  Clement,  still  pending. 

Rep.  3,  79;    Haggard's  Judgm.  of  IT  13  R,    R.  771   (3  Camp.    126), 

Sir  J.  NiCHOL  before  the  Delegates,  more  full  1  Coll.  Lun.  390. 

1828.    Before  the  L.  C.  on  appli- 
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Ball  In  the  case  of  wills,  the  question  turns  upon  general  capacity, 

Mankik.      and  wills  haVe  been  found  void  *where  the  testator  would  not 

[  •IS  ]       have  been  found  insane  if  living.     The  question  as  to  deeds 

stands  on  different  principles.      That    is  a  question  between 

parties  dealing  for  consideration,  whereas  in  wills  it  is  between 

representatives  and  voluntary  donees. 

The  charge  of  the  Judge  is  vague,  uncertain,  and  calculated 
to  mislead  the  jury.  If  the  jury  were  satisfied  that  the  party 
was  capable  at  the  time  of  executing  the  deed,  they  were  not  at 
liberty  to  enter  into  the  question  whether  he  was  capable  of 
acting  in  the  ordinary  affairs  of  life.  The  jury  should  have  been 
directed  to  inquire,  whether  he  understood  the  act,  and  to  go  no 
farther.  They  were  directed  to  try  a  question  not  before  them. 
His  general  conduct  was  not  a  question  at  issue.  He  might  have 
been  prodigal,  and  apparently  incapable  of  acting  in  ordinary 
affairs,  yet  not  insane,  and  incapable  of  understanding  and 
executing  the  deed  in  question.  The  great  objection  to  the  Judge's 
direction  is,  that  the  capacity  to  do  the  act  is  not  put  as  the  real 
criterion  and  distinct  matter  in  issue,  but  only  as  one  test  to 
shew  the  soundness  of  his  mind  as  to  all  the  acts  of  his  life.  So 
that  upon  a  question  of  purchase,  no  man  could  act  safely  with- 
out inquiring  as  to  the  whole  conduct  in  a  vendor's  life.  The 
question  upon  a  direction  to  a  jury,  and  the  influence  which  it 
may  have,  is  very  different  from  the  opinion  of  a  Judge,  on  a 
point  of  law.  The  direction  is  wrong  both  in  what  is  directed 
and  what  is  omitted. 

The  Solicitor-General  and  Mr,  Jervis,  for  the  defendants  in 
error : 

This  case  has  been  argued  as  if  it  were  an  application  to  the 
Court  for  a  new  trial,  upon  the  ground  of  a  general  misdirection, 
[  •ID  ]  whereas  the  *question  is  upon  specific  exceptions.  The  statute! 
provides,  "  that  the  judgment  shall  be  given  according  to  the 
exceptions  as  allowed  or  disallowed."  It  was  the  object  of  the 
statute  that  the  trial  of  the  Judge  should  be  limited  to  the  precise 
exception.     If  new  exceptions  are  to  be  argued,  the  Judge  is 

+  Westm.  2,  13  Edw.   I.  [c.  31].      Vict.  c.  39).    Bills  of  exceptions  are 
Eepealed  S.  L.  E.  Act,  1881  (44  &  45      now  obsolete.— R.  G. 
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treated  unfairly.  It  has  been  decided,  that  a  part}'  is  not  at  Bjlll 
liberty  to  go  into  the  general  question.!  If  the  matter  is  on  the  mavnin. 
record  as  a  bad  declaration,  the  whole  record  being  before  the 
Court,  it  might  be  questioned.  The  question  here  was  limited 
to  the  objection,  that  the  Judge  refused  to  direct  the  jury  that  in 
order  to  avoid  the  deed,  the  unsoundness  of  mind  must  amount 
to  that  degree  which  constituted  idiocy.  This  raised  the  question, 
whether  any  incapacity  short  of  idiocy  could  avoid  a  deed  at  law. 
But  with  this  is  now  mixed  up  another  part  of  the  Judge's 
address  to  the  jury,  which  should  have  been  made  the  subject 
of  exception,  if  the  parties  intended  to  avail  themselves  of  any 
objection  to  it.  The  point  was  hardly  raised  in  the  argument  of 
the  case  below,  and,  in  fact,  was  not  open  for  discussion  even  as 
to  this  point.  The  question  put  by  the  Judge  is  in  substance 
whether  the  party  was  capable  of  understanding  the  deed  which 
he  executed,  not  merely  as  to  the  general  propriety  of  his  conduct. 

The  letter  of  the  writ,  in  a  commission  of  lunacy,  requires  the 
jury  to  inqure  whether  the  party  is  lunatic  or  idiot,  but  now  that 
form  is  disregarded,  and  it  is  held  sufficient  to  find  the  party  of 
unsound  mind.  Why  should  not  a  similar  change  be  admitted 
in  the  pract* ce  at  law  ? 

Other  rules  of  law  have  undergone  equal  alteration.  The  rule  [  20  ] 
as  to  excess  on  a  question  of  legitimacy.  The  rule  that  a  man 
cannot  stultify  himself,  t  So  drunkenness  is  a  good  evidence  on 
a  plea  of  non  est  factum  and  delivery,  as  an  escrow  may  be  given 
in  evidence  on  the  same  plea.  The  real  question  is,  whether  the 
party  is  capable  of  understanding  the  deed  he  executes.  The 
distinction  between  deeds  and  wills  is  not  admitted.  The  question 
upon  a  will  is,  whether  the  testator  has  a  mind  capable  of  dis- 
posing of  his  property.  The  question  upon  a  deed  is  substantial^ 
the  same,  and  juries  are  always  so  directed  in  the  case  of 
deeds.  The  question  in  Faiilder  v.  Silk  was  the  same  as  this. 
The  direction  was  there  given  with  a  greater  latitude,  and  the 
inquisition  was  held  to  be  evidence. 

t  Warre  v.  Miller,  28  E.  R.  382  Shower's  P.  C. ;  Thomson  v.  Lea-h, 

(4  B.  &  C.  538).  12  Mod.  173,   Salk.   427,  675.     Soo 

t  2Sl;ra.  citing  Thompson  Y.\Sm,(irt,  Lord  Haymond,  313  ;  Comb.  45. 
2  Ventr.     See    Bridgman    v.    Holt, 
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Ball        Lord  Tbntebden  : 
r. 
Maknin.  In  forming  an  opinion  apon  this  case,  the  House  can  only  look 

to  the  bill  of  exceptions  to  ascertain  the  facts  and  questions  for 
decision.  Facts  not  there  to  be  found  must  be  wholly  disregarded. 
Before  I  enter  upon  the  substance  of  the  question,  it  is  right  to 
advert  to  a  topic  so  strenuously  urged  by  the  counsel  for  the 
plaintifiF  in  error,  that  six  of  the  Judges  were  of  opinion  that  the 
direction  was  calculated  to  mislead  the  jury.  That  is  an  argu- 
ment which  cannot  prevail  in  this  House.  If  all  the  Judges  of 
Ireland  were  of  one  opinion  upon  this  subject,  and  the  House 
had  entertained  a  different  opinion,  it  would  have  been  their 
bounden  duty  to  act  upon  their  own  opinion.  A  court  of  error 
[  ♦ai  ]  ought  *not  to  be  influenced  by  the  judgment  of  those  from  whose 
decision  the  appeal  is  brought.  (Here  the  noble  Lord  stated  the 
substance  of  the  record.) 

The  question  arising  out  of  this  record  is,  whether  the  Judge's 
direction  to  the  jury  was  correct. 

It  was  argued  by  the  counsel  that  the  party  was  not  a  lunatic, 
that  is,  that  he  was  not  at  one  time  of  sound  mind  and  at 
another  time  unsound ;  but  whatever  the  state  of  mind  might  be, 
that  it  was  not  temporary  but  permanent.  The  Judge  told  the 
jury  that  the  question  was,  whether  the  party  was  of  sound  mind 
or  not,  and  that  mode  of  stating  the  question  was  quite  correct. 
He  then  proceeded  to  give  a  definition,  ^'  That  to  constitute  such 
unsoundness  as  should  avoid  a  deed  at  law,  the  party  executing 
such  deed  must  be  incapable  of  understanding  and  acting  in  the 
ordinary  aflfairs  of  life."  In  that,  perhaps,  he  went  too  far.  The 
Judge  then  directed  the  jury  that  *'  It  was  not  necessary  he 
should  be  without  any  glimmering  of  reason ;  and  as  one  test  of 
such  incapacity,  they  were  at  liberty  to  consider  whether  he  was 
capable  of  understanding  what  he  did  by  executing  the  deed  in 
question,  when  its  general  purport  was  fully  explained  to  him.'* 

The  counsel  for  the  defendant  then  required  the  Judge  to  tell 
the  jury,  that  in  order  to  avoid  the  deed  at  law,  the  unsoundness 
of  mind  must  amount  to  idiocy,  according  to  the  strict  legal 
definition  of  an  idiot;  and  this  being  refused,  the  bill  of  exceptions 
was  tendered  and  sealed. 

It  is  impossible  to  read  this  record  without  seeing  that  the 
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point  of  the  objection  is  this,  and  this  only,  that  it  was  erroneous        Ball 
to  direct  the  jury  *to  make  any  other  enquiry  than  this,  whether      mai<nin. 
the  party  was  an  idiot.     If  the  Judge  ought  so  to  have  directed,        [  '22  ] 
the  direction  given  was  erroneous :    but  it  is  impossible  so  to 
contend.     The  jury  were  in  substance  directed  to  enquire  whether 
the  party  was  of  unsound  mind;    and  I  find   that  the  Lord 
Chancellob,  according  to  the  authorities,  has  held  that  a  finding 
in  these  terms  is  sufficient. 

As  to  the  strijst  legal  definition,  I  find  in  an  old  book  on  this 
.subject,  that  if  a  person  is  capable  of  learning  the  alphabet  he  is 
not  within  the  legal  definition  of  idiocy ;  yet  it  is  impossible  to 
hold  that  persons  no  further  qualified  are  capable  of  executing  a 
deed.  The  question  at  law  is,  whether,  in  substance,  there  is 
such  capacity  of  execution  ;  and,  in  effect,  the  Judge  in  this  case 
so  put  the  question  to  the  jury,  when  he  told  them  that  the 
question  was,  whether  the  party  was  of  sound  mind  or  not,  and 
directed  them  to  consider  whether  he  was  capable  of  understanding 
the  deed  when  explained. 

The  observation  as  to  the  glimmering,  will  not  make  the  whole 
direction  erroneous,  nor  was  it  irregular  or  improper  when  con- 
sidered in  connexion  with  the  other  parts  of  the  direction  to  the 
jury.     In  my  opinion  it  was  right. 

The  objection  that  the  direction  was  too  vague,  indefinite,  or 
general,  cannot  be  taken  upon  this  record.  Counsel  intending  to 
raise  such  objection,  should  call  upon  the  Judge  to  give  more 
specific  direction,  that  he  may  have  the  opportunity  of  correcting 
his  error. 

Lord  Plunket  : 

I  concur  in  the  proposed  judgment ;  it  is  unnecessary  to  assign 

the  reasons.     But  as  to  the  ambiguity  of  the  direction,  if  that 

*is  to  be  made  a  ground  of  objection,  it  should  be  distinctly  stated       [  •23  ] 

to  the  Judge  at  the  time,  and  put  on  the  record.     The  ambiguity 

of  the  direction  would  then  be  a  question  for  the  consideration 

of  the  court  of  error. 

Judgment  affirmed. 
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England. — Couet  of  Exchequer. 
1829.  SPONG   V.  SPONG.t 

Afar.  9. 

Apr.  18.  (3  Bligh  (N.  S.)  84—110 ;  S.  C.  1  Dow  &  Clark,  365.) 

I^rd  J*  8.,  by  a  will  properly  executed,  gave  a  sum  of  4,000^  to  be  laid 

Mannebs.  out  in  Government  or  real  securities,  in  trust  for  L.  the  wife  of  S.,  for 

[  84  ]  her  separate  use  for  her  life  ;  remainder  to  J.  for  his  life ;  remainder  to 

the  children  of  L.  by  S.  He  then  devised  certain  lands  and  tenements 
specified  to  various  persons  named  in  the  will,  and  after  bequeathing 
several  pecuniary  legacies,  he  concluded  thus:  *'And  I  do  hereby 
expressly  charge  and  make  liable  m}'  real  and  personal  estate  to  and 
with  the  payments  of  the  aforesaid  several  legacies."  Held,  reversing 
the  decree  of  the  Court  below,  that  the  lands  specifically  devised,  were  not 
liable  to  the  payment  of  the  legacies  on  a  deficiency  of  the  personal  estate. 

[The  will  in  this  case  is  suflSciently  stated  in  the  judgment.] 

[  100  ]  Mr.  Fonblanque  and   Mr.  Suanriy  for  the  appellants  [the 

specific  devisees] . 

Mr.  Sugden  and  Mr.  Stuart,  for  the  respondents  [the  pecu- 
niary legatees] . 

On  the  part  of  the  appellant  it  was  argued  that  by  the  general 
rule  of  equity,  a  specific  devise  was  exempt  from  contribution  to  a 
general  pecuniary  legacy,  and  that  it  was  for  the  respondents  to 
shew  from  the  words  or  provisions  of  the  will,  a  clear  intention  on 
the  part  of  the  testator  to  charge  the  land  specifically  devised,  with 
the  payment  of  the  legacy ;  that  if  the  land  was  so  charged,  afor- 
I  *101  ]       tiorif  the  specific  legacies   *    *   must  be  equally*  charged.   *   *   ♦ 

For  the  respondents,  it  was  put  upon  the  ground  of  an 
implied  intention  to  be  collected  from  the  will:  and  that  the 
words  of  the  will  charged  all  the  lands  without  exception,  and 
[were]  not  confined  to  the  residue. 

[Numerous  earlier  cases  were  cited,  some  of  which  are  referred 
to  in  the  judgment,  post.  The  decision  in  the  present  case  renders 
it  unnecessary  to  refer  to  the  other  cases  cited.] 

t  Conrmi  v.  Conron  (1857)  7  H.  L.  debts  by  a  general  direction  to  pay 

C.  168.    But  where  the  legacies  and  the  same:  see  Mannox  v.   Greening 

debts    are    charged    together,    the  (1872)  L.  E.  14  Eq.  456,  and  the  cases 

specifically  devised  estates  may  be  tllere  cited. — O.  A.  S. 
charged  with  legacies  as  well  as  with 
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Lord  Manners:  Spoi^q 


V, 


This  is  an  appeal  from  a  decree  of  the  Court  of  Exchequer  in  Spong. 
England,  on  a  bill  by  the  respondents,  who  are  pecuniary  legatees  ^  ^^^  ^ 
of  a  sum  of  4,000Z.  under  the  will  of  John  Sponaj,  fo;  the  payment 
of  this  legacy  and  for  the  usual  accounts.  The  bill  prayed  that 
if  the  personal  estate  of  the  testator  should  be  insufficient,  the 
deficiency  should  be  raised  out  of  his  real  estates,  and  the  question 
between  the  parties  is,  whether  if  the  personal  estate  should  be 
insufficient  to  satisfy  this  legacy,  the  legatees  interested  in  this 
sum  have  a  right  to  resort  to  the  property  specifically  devised 
and  bequeathed  to  supply  the  deficiency.  The  Lord  Chief 
Baron  was  of  opinion,  that  according  to  the  true  construction 
and  effect  of  the  testator's  will  the  pecuniary  legatees  had  such 
right,  and  decreed  accordingly.  The  appellant  Thomas  Spong, 
who  is  a  specific  devisee  and  legatee,  and  is  also  residuary  devisee 
and  executor,  has  appealed  from  that  part  of  the  decree. 

The  testator  by  his  will,  upon  which  the  question  arises,  gave  a 
legacy  of  200Z.  to  his  wife,  and  he  also  gave  to  her  the  possession 
of  a  dwelling  house,  in  which  he  resided,  so  long  as  she  continued 
his  widow,  sole  and  unmarried.  He  gave  to  her  also  all  his  furni- 
ture and  wines,  and  moveables  of  every  description,  not  consisting 
of  money,  or  securities  for  money,  in  and  about  his  dwelling 
house,  during  her  natural  life,  she  continuing  unmarried ;  and 
after  her  decease,  or  her  marrying  again,  he  gave  his  dwelling 
house,  cottage,  furniture,  and  wines  which  should  not  have  been 
used,  together  with  moveables  of  every  description,  and  not  con- 
sisting of  money,  or  securities  for  money,  *to  the  use  of  his  son  [  *103  p 
Thomas  Spong.  He  then  gave  to  his  wife  an  annuity  of  400Z., 
300/.  of  it  being  payable  out  of  the  lands  given  and  devised  to  his 
son  Thomas  Spong,  and  the  remaining  lOOL  out  of  a  mill  and 
premises  devised  to  another  son,  William  Spong.  He  then 
directed  that  the  several  provisions  made  by  his  will  should  be  in 
lieu  of  dower  :  and  he  released  his  son  John  Spong  from  a  bond 
debt  of  1,0002.  He  then  gave  to  his  executor  a  sum  of  4,0002. 
which  is  the  sum  now  in  question,  to  be  invested  in  his  name  in 
Government  securities,  upon  trust,  to  pay  the  dividends  and 
interest  to  Letitia  Spong,  the  wife  of  John  Spong,  for  her 
separate  use  during  her  widowhood,  with  remainder  to  her  son 
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spoko  as  provided  by  the  will.  He  then  gave  his  estates,  freehold  and 
Spoko.  leasehold,  at  Mill  Hall  and  other  places  in  the  county  of  Kent, 
and  also  a  property  in  the  county  of  Middlesex,  to  Thomas  Spong 
the  appellant,  his  heirs  and  assigns  for  ever,  subject  to  the 
annual  payment  of  300Z.  to  his  wife  during  her  life,  part  of  the 
said  yearly  sum  of  400Z.  by  his  will  given  to  her  ;  and  the  annuity 
or  yearly  sum  of  lOOZ.  thereafter  given  in  trust  for  his  daughter 
Bosamond  Spong.  He  then  gave  to  his  son,  Thomas  Spong  all 
the  farming  stock,  &c.  upon  his  farm.  He  then  gave  certain 
lands  in  the  parishes  of  Aylesford  and  Burham,  to  his  executor 
in  trust  for  his  son  Daniel  Spong,  for  his  life,  and  after  his 
decease  to  his  children.  He  then  gave  certain  lands,  cottages, 
and  appurtenances  to  his  son  William  Spong,  subject  to  an 
annuity  of  lOOZ.,  the  remainder  of  the  sum  of  4001.  given  to  his 
widow. 
[  '104  ]  He  gave  several  other  pecuniary  legacies,  and  *then  comes 

this  clause  upon  which  the   question   arises :    "I  do  hereby 
expressly  charge  and  make  liable  my  real  and  personal  estate  to 
^-snd  with  the  payment  of  the  aforesaid  several  legacies."    He 
then  gave  some  direction  with  respect  to  his  pews  in  Aylesford 
'Church ;  and  as  to  all  the  rest,  residue  and  remainder  of  his  real 
and  personal  estate,  of  what  nature  or  kind  soever  the  said  might 
'■consist,  not  theretofore  given  and  bequeathed,   he  gave  and 
devised  it  to  his  son  Thomas  Spong,  his  heirs,  executors,  adminis- 
trators, and  assigns  absolutely,  and  he  appointed  Thomas  Spong 
his  executor. 

Upon  the  hearing  of  this  cause  the  Lord  Chief  Baron 
pronounced  a  decree  to  this  efiFect :  "  That  the  will  should  be 
established,  and  the  trusts  thereof  performed  and  carried  into 
execution  " ;  and  it  was  further  ordered  and  decreed  "  that  it  should 
be  referred  to  the  Master  to  take  an  account  of  the  respective 
values  of  the  several  real  estates  of  which  the  said  testator  was 
seised  at  the  time  of  making  his  will,  and  the  time  of  his  death  "  ; 
0,nd  it  was  further  ordered  and  decreed  ''  that  it  should  be  referred 
to  the  Master  to  take  an  account  of  the  debts,  legacies  and  funeral 
and  testamentary  expenses,  and  of  the  personal  estate  of  the 
testator  John  Spong,  come  to  the  hands  of  the  appellant,  his 
executor,  or  of  any  other  person  or  persons  by  his  order  or  for 
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his  use,  and  how  the  same  and  every  part  thereof  had  been       Spono 
applied  and  disposed  of;  and  upon  taking  such  accounts  if  it       spono. 
should  appear  that  the  personal  estate  of  the  testator  was  not 
sufiScient  for  the  payment  of  the  said  legacy,   then  the  Court 
declared  that  the  testator  John  Spong  had  by  his  will  charged 
so  ♦much  as  should  remain  unsatisfied  upon  the  whole  of  his  real       [  *105  ] 
estates,  whether  specifically  devised  or  otherwise,  and  also  upon 
his  personal  estate  specifically  bequeathed." 

It  appears  that  there  was  some  real  property  of  the  testator 
which  passed  under  the  residuary  devise,  and  in  this  case, 
Thomas  Spong  the  specific  devisee  under  the  will  has  appealed 
from  that  part  of  the  decree  which  makes  liable  to  the  satisfaction 
of  the  pecuniary  legacy  the  property  devised  by  the  will. 

Upon  the  report  of  the  case  it  seems  that  the  Lord  Chief  Baron 
has  laid  down  a  proposition  which  appears  to  have  pervaded  the 
whole  of  his  argument,  and  to  have  governed  his  decision,  and 
which  is  to  this  effect,  namely,  that  there  is  no  difference  between 
a  specific  devise  of  a  particular  estate,  and  a  residuary  devise  of 
a  real  estate,  and  that  a  general  charge  of  pecuniary  legacies 
upon  real  estate  as  it  would  affect  a  residuary  devise  so  it  would 
affect  a  property  specifically  devised  :  for  as  to  real  estates  they 
are  in  their  nature  specific  devises,  and  if  a  legatee  has  a  right 
to  resort  to  the  one  he  has  equally  a  right  to  resort  to  the  other. 
Upon  this  proposition  the  whole  case  rests.  Now,  I  confess,  I 
cannot  concur  in  this  proposition.  There  is  not  much  authority 
in  the  books  upon  the  subject,  but,  I  think  there  is  a  marked  and 
obvious  distinction  between  property  specifically  devised  and  real 
estate  which  passes  under  a  residuary  clause. 

In  the  first  case  a  testator  by  specifically  devising  or  specifically 
bequeathing  any  part  of  his  property,  intends  as  between  the 
objects  of  his  bounty  to  separate  that  part  of  his  property  from 
the  rest,  and  that  it  should  not  be  subject  to  the  *provisions  and  [  'lOO  ] 
operation  of  his  will.  Whereas  in  a  residuary  devise  as  in  the 
present  case,  it  is  quite  the  reverse.  The  devisee  must  take  it 
subject  to  all  the  provisions  and  incumbrances  charged  upon  the 
land.  In  the  one  case  the  devisee  takes  the  specific  thing  devised 
— in  the  other  case  the  residuary  devisee  takes  such  part  of  the 
real  property  as  shall  remain  after  satisfying  the  charges  and 
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Spono  incombranceB  affecting  the  real  estate.  The  cases  therefore 
Spono.  appear  to  me  most  materially  different.  By  the  general  rule 
a  speciJBc  devisee  or  specific  legatee  shall  not  contribute  to  make 
good  a  pecuniary  legacy,  but  there  can  be  no  such  rule  applicable 
to  a  residue.  A  residue  of  a  real  estate  is  so  far  specific  that 
it  must  be  in  the  possession  or  in  the  power  of  the  testator  to 
devise  it  at  the  time  of  making  his  will,  and  upon  the  lapse 
of  any  specific  devise  it  will  not  fall  into  the  residue,  but  in 
other  respects  it  ia  merely  residue,  and  this  is  its  character. 
Lord  Habdwickb  in  the  case  of  Hamhy  v.  Roberts,  which  is 
reported  in  Ambler,  and  better  reported  in  the  first  volume  of 
Dickens's  Reports,  recognizes  that  distinction  in  the  marshalling 
of  assets ;  and  it  is  a  distinction,  as  it  appears  to  me,  which  is 
very  obvious  and  very  decisive  of  this  case.  The  Lord  Chief 
Babon  has  not  drawn  that  distinction,  and  this  appears  to  me 
to  be  the  objection  to  this  part  of  the  decree  against  which  the 
appeal  was  directed. 

Mr.  Sugden  in  his  argument  contended  that  if  the  testator  had 
at  the  outset  of  his  will  charged  his  debts  and  legacies  upon  his 
real  estate,  and  had  then  given  specific  devises,  and  specific 
bequests,  and  also  pecuniary  legacies,  the  pecuniary  legatees 
[  •107  J  would,  in  case  other  funds  were  deficient,  *have  a  right  to  resort 
to  the  property  specifically  disposed  of.  I  do  not  concur  in  that 
opinion.  It  certainly  was  not  the  opinion  of  Lord  Alvanley, 
who  in  three  different  instances  stated  his  opinion  as  to  the 
distinction  between  creditors  and  legatees  under  such  circum- 
stances. In  the  first  case  of  Kightley  v.  Kightley^  in  1794, 
Lord  Alvanley  makes  that  distinction.  Afterwards  in  the  case 
of  Shallcross  v.  Findenl  in  1796,  he  persists  in  that  distinction, 
and  in  the  case  of  Keeling  v.  Brown,^  in  the  year  1800,  he 
continues  to  distinguish  between  creditors  and  legatees  in  respect 
of  such  a  charge. 

Now  this  opinion  of  Lord  Alvanley's,  though  it  does  not 
amount  to  the  authority  of  a  decision  upon  the  subject,  is  by  no 
means  without  weight.  He  laid  down  this  rule  in  the  first  case 
I  have  adverted  to,  and  having  afterwards  understood  that  the 

t  2  R.  R.  224  (2  Ves.  J.  328).  §  5  R.  B.  70  (5  Yes.  259). 

t  3  R.  R.  75  (3  Ves.  738). 
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Lord  Chancellob  differed  from  him  in  opinion,  that  brought  his       spong 
mind  more  forcibly  to  reflect  upon  it,  and  he  persisted  in  that       spono. 
opinion,  and  afterwards  proceeded  in  three  different  cases  to  lay 
down  the  doctrine  accordingly.   I  think  there  is  much  more  weight 
to  be  given  to  it  than  to  a  mere  obiter  dictum,  for  though  it  does  not 
amounttoa  decision,  it  was  a  deliberate  and  well  considered  opinion. 

When  this  case  came  on  for  argument,  I  stated  that  I  would 
not  in  the  absence  of  any  law  Lord  take  upon  myself  to  reverse 
the  decision  of  an  eminent  Judge,  whose  decisions  are  entitled  to 
80  much  respect.  I  have  now  an  opportunity  of  expressing  my 
opinion  in  the  presence  of  my  noble  and  learned  friend  on  the 
woolsack;  and  I  have  the  satisfaction  of  saying  that  I  have 
communicated  *that  opinion  to  Lord  Eldon  and  Lord  Rbdbsdalb,  [  'loa  ] 
both  of  whom  concur  with  me  in  it. 

With  respect  to  the  case  of  Campbell  v.  Joy,\  which  was  supposed 
to  be  a  decision  upon  the  point;  in  that  case  there  does  not 
appear  to  be  an  express  charge  so  as  to  amount  completely  and 
entirely  to  an  authority  upon  the  point ;  but  I  have  enquired  of 
Lord  Bedesdale  what  we  are  to  understand  by  his  stating  in 
that  case  ''  that  it  would  be  understood  by  counsel  that  it  would 
be  contrary  to  principle  to  charge  a  specific  part  of  an  estate 
called  Throne,  with  the  payment  of  legacies."  His  answer  was, 
that  what  he  meant  by  its  being  against  principle  was,  that  it 
was  an  established  rule  of  the  Court  that  a  specific  devisee  or  a 
specific  legatee  was  not  to  contribute  to  make  up  a  pecuniary 
legacy  ;  and  that  that  was  what  he  meant  to  lay  down  in  that  case. 

Now  if  the  testator  had  intended  to  prefer  the  pecuniary  legatee 

to  the  specific  devisee  or  specific  legatee,  and  had  by  his  will 

expressed  that  intention,  or  if  that  intention  must  be  necessarily 

implied  from  the  context  of  the  will,  there  is  no  doubt  the  Court 

would  have  given  effect  to  that  intention  and  have  decided 

accordingly.     But  the  rule  of  construction  when  this  intention 

is  not  expressed,  is  that  the  pecuniary  legatee  cannot  resort  to 

property  that  is  specifically  disposed  of.     That  was  the  opinion 

of  Lord   Eldon   in   this   case,  and   it  was  the  opinion  also  of 

t  The  reference  to  this  case  should  a    decisioii   upon    the    point    here 

apparently  be    Joy  v.    Campbell,   9  decided.      It    is    retained     in    the 

B.  R.  39  (1  Sch.  &  Lef.  328),  but  as  Bevised  Reports  for  other  reasons. — 

here  shown  that  case  was  not  really  0.  A.  S. 
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Spoxg        Lord  Ebdbsdale,  in  which  I  perfectly  concur,  having  had  the 

spoxo.       advantage  of  hearing  all  the  arguments  upon  the  subject. 

There  was  another  observation  which  was  very  well  made  by 

[  'lOQ  ]  one  of  the  counsel  at  the  Bar,  that  *in  this  case  the  testator 
seems  to  have  himself  understood  the  distinction  between  a 
specific  legatee  and  a  residuary  legatee,  for  he  gives  to  Thomas 
Spong  a  specific  bequest  of  land  and  personal  property,  and  he 
also  makes  him  residuary  devisee,  and  legatee,  and  from  that  it 
was  inferred  that  he  was  aware  of  the  difference  between  a  specific 
and  a  residuary  devise  of  real  estate.  That  was  an  observation 
made  by  one  of  the  learned  counsel,  and  very  properly  as  applying 
to  this  case ;  so  far,  therefore,  from  there  being  any  intention  in 
this  case  on  the  part  of  the  testator  to  prefer  the  pecuniary  legatee, 
he  has  himself  drawn  the  distinction,  and  he  has  stated  nothing 
that  would  justify  the  Court  in  excepting  this  case  out  of  the 
general  rule,  namely,  that  a  specific  legatee  or  a  specific  devisee 
shall  not  make  good  a  pecuniary  legacy.  If  this  distinction  of 
the  LoBD  Chief  Baron's  were  to  stand,  it  would  very  much  disturb 
and  shake  that  rule,  which  I  think  there  is  no  ground  for  doing. 
With  respect  to  the  case  put  by  Mr.  Sugden,  although  I  may 
say,  that  I  do  not  agree  with  him,  and  that  I  think  Lord 
Alvanley  was  not  of  that  opinion,  perhaps  the  best  and  most 
satisfactory  answer  that  I  can  give  to  Mr.  Sugden  is,  that  the 
testator  in  this  case  has  not  so  done  as  he  represents.  He  says, 
that  if  in  the  outset  of  the  will  there  was  a  charge  of  legacies, 
upon  real  and  personal  estate,  it  would  entitle  the  residuary 
legatee  to  go  against  the  property  so  devised.  But  in  this  case 
the  testator  has  not  so  done. 

Upon  the  whole,  I  submit  to  your  Lordships,  that  the  part  of 
the  decree  of  the  Lord  Chief  Baron,  in  which  he  directs  that 

[  •no  ]  "  if  it  shall  appear  *that  the  personal  estate  of  the  testator  was 
not  sufi&cient  for  the  payment  of  the  said  legacy,  then  the  Court 
declared  that  the  testator  John  Spong  had  by  his  will  charged  so 
much  as  should  remain  unsatisfied,  upon  the  whole  of  his  real 
estates,  whether  specifically  devised  or  otherwise,  and  also  upon 
his  personal  estate  specifically  devised,"  should  be 

Reversed,  and  that  in  all  other  respects   the  decree 
shotUd  be  affirmed. 
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England — Great  Sessions,  Chester,  and  King's  Bench. 

EDWARD  VIGOE  FOX,  Esq.  v.  BISHOP  of 

CHESTER. 

In  Error. 
(3  Bligh  (N.  S.)  123—158 ;  S.  C.  1  Dow  &  Qark.  416 ;  6  Bing.  1.) 

By  the  stat.  31  £liz.  c.  6,  s.  5,  it  is  enactei,  that  **  If  any  person,  &c. 
shall,  for  any  sum  of  money,  reward,  gift,  profit,  or  benefit,  directly,  or 
indirectly,  or  for  or  by  reason  of  any  promise,  agreement,  grant,  bond, 
or  other  assurance  of,  or  for  any  sum  of  money,  reward,  gift,  profit,  or 
benefit  whatsoever,  directly  or  indirectly,  present  or  collate  any  person 
to  any  benefice  with  cure  of  souls,  dignity,  prebend,  or  living  ecclesias- 
tical, or  give  or  bestow  the  same  for  or  in  respect  of  any  such  corrupt 
cause  or  consideration,  that  every  such  presentation,  collation,  gift  and 
bestowing,  and  every  admission,  institution,  investiture,  and  induction 
thereupon  shall  be  utterly  void,  frustrate,  and  of  none  effect  in  law." 

In  qtmre  impedit  it  was  found,  by  special  verdict  that  B.  the  incumbent 
of  a  lectory  was  on  a  certain  day  afflicted  ^th  a  mortal  disease  of  which 
he  died  at  eleven  o*clock  at  night,  and  that  at  three  o'clock  in  the  after- 
noon of  the  same  day  T.  the  patron  of  the  living,  and  IF.  both  knowing 
the  condition  of  B.  in  pursuance  of  an  agreement,  executed  a  deed  by 
which  in  consideration  of  6,000/.  T.  granted  to  F.  the  advowson  for  a 
term  of  99  years,  if  F.  should  so  long  live,  with  a  proviso  that  as  soon 
as  F.  by  vacancy  or  otherwise  should  have  made  presentation  to  the 
rectory,  he  should  re-assign  to  T.  the  residue  of  the  term.  It  was  found 
also  by  the  verdict  that  this  agreement  and  deed  was  a  device  to  convey 
the  next  presentation :  But  that  the  deed  was  executed  without  the 
knowledge  or  privity  of  H.  (the  person  afterwards  presented  by  T.  and 
rejected  by  the  Bishop  Ordinary),  and  without  any  intention  to  present 
him. 

Upon  this  finding,  judgments  having  been  given  for  the  defendant  in 
the  Courts  of  Ghreat  Sessions,  Chester,  and  the  King's  •Bench,  they  were 
reversed  in  the  House  of  Lords  upon  writ  of  error,  the  House  being  of 
opinion  that  this  sale  of  the  next  presentation  was  not  void  under  the 
statute. 

This  was  a  writ  of  error,  brought  by  the  plaintiflF  below,  frora 
a  judgment  of  the  Court  of  King's  Bench  at  Westminster, 
affirming  a  xudgment  of  the  Court  of  Great  Sessions  at  Chester, 
on  a  special  verdict  in  a  qvare  impedit  commenced  in  the  latter 
Court. 

In  the  declaration  in  the  Court  below,  the  first  count  stated 
that  the  advowson  of  the  rectory  of  the  church  of  Wilmslow  was 
appurtenant  to  the  manor  of  BoUyn,  and  set  out  specially  the 
title  of  Thomas  Joseph  Trafford  to  the  manor,  with  the  appur- 
tenances for  life  ;    and  shewed  that  J.  Bradshaw,  the    last 
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Fox  incumbent,  was  presented  by  vittne  of  a  grant  of  the  next 
Bishop  OK  avoidance  made  by  Traflford,  through  whom  Thomas  Joseph 
Chester.  Trafford  claimed;  and  then  proceeded:  "And  the  said  Thomas 
Joseph  Trafford  being  so  seised  thereof  afterwards,  to  wit,  on  the 
12th  day  of  November,  1819,  at,  &c.  (the  said  church  being  then 
and  there  full  of  the  said  J.  Bradshaw,  the  then  incumbent 
thereof,)  by  a  certain  indenture  then  and  there  made,  between 
Thomas  Joseph  Trafford  of  the  one  part,  and  plaintiff  of  the 
other  part,  of  which  profert  is  made,  he  the  said  Thomas  Joseph 
Trafford,  for  the  consideration  therein  mentioned,  did  grant, 
bargain,  sell,  and  demise  unto  the  plaintiff,  his  executors,  &c. 
All  that  the  said  advowson,  donation,  right  of  patronage, 
presentation,  and  free  disposition  of,  in,  and  to  the  said  rectory 
[  *125  ]  and  parish  church  of  Wilmslow  in  the  county  *palatine  of 
Chester,  with  the  rights,  members,  and  appurtenances  thereunto 
belonging,  hahendum  to  the  said  plaintiff,  his  executors,  &c.  for 
ninety-nine  years,  if  the  said  Thomas  Joseph  Trafford  should  so 
long  live."  By  virtue  of  which  said  last  mentioned  indenture, 
the  said  plaintiff,  then  and  there  became  and  was  possessed  of 
the  said  advowson,  of  and  in  the  said  rectory,  as  in  gross  by 
itself  for  the  said  term,  so  to  him  thereof  granted.  The  declara- 
tion then  averred  that  Thomas  Joseph  Trafford  is  still  living,  and 
that  after  the  making  of  the  indenture,  and  whilst  plaintiff  was 
possessed  of  the  advowson,  to  wit,  on,  &c.  the  said  church  became 
vacant  by  the  death  of  the  said  J.  Bradshaw,  the  last  incumbent 
thereof,  whereby  it  then  belonged  and  now  belongs  to  the  plaintiff 
to  present  a  fit  person  to  the  said  church  so  being  vacant ;  but 
the  said  Bishop  unjustly  hinders  him  from  so  doing. 

There  was  a  second  count,  setting  out  a  title  to  the  advowson 
in  gross,  and  omitting  all  mention  of  the  manor ;  in  all  other 
respects  it  was  similar  to  the  first. 

The  defendant  craved  oyer  of  the  indenture  made  between  the 
plaintiff  and  Trafford,  whereby  it  was  witnessed,  that  in  con- 
sideration of  6,000Z.,  paid  to  Trafford  by  the  plaintiff,  the  former 
had  granted,  bargained,  sold,  and  demised,  and  by  the  said 
indenture  did  grant,  &c.,  all  that  the  advowson,  donation,  right 
of  patronage,  presentation,  and  free  disposition  of,  in,  and  to  the 
rectory  and  parish  church  of  Wilmslow,  with  the  rights,  members, 
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and  appurtenances  thereunto  belonging,  habendum,  for  ninety-  Fox 
nine  years,  if  Trafford  should  so  long  live :  with  a  proviso  that  p.ishop  of 
when  ♦and  so  soon  as  he  the  said  Edward  Vigor  Fox,  his  Chester. 
executors,  &c.  should  have  presented  to  the  said  rectory  or  ^ 
church  of  Wilmslow,  by  reason  of  the  same  having  become 
vacant  or  void  by  the  death,  resignation,  deprivation,  eviction, 
promotion,  or  succession  of  J.  Bradshaw  the  incumbent,  or  other- 
wise, or  through  the  wilful  neglect  or  default  of  him  the  said 
Edward  Vigor  Fox,  his  executors,  &c.,  the  said  rectory  or  church 
should  have  been  suffered,  as  to  the  presentation  or  right  of 
presentation  thereto  to  lapse,  he  the  said  Edward  Vigor  Fox,  his 
executors,  &c.  should  and  would  at  any  time  or  times  thereafter  at 
the  request  and  proper  costs  and  charges  of  the  said  Thomas  Joseph 
Trafford,  or  such  person  as  he  should  appoint,  reassign  the  said 
advowson  to  him  the  said  Thomas  Joseph  Trafford,  or  such  person 
as  aforesaid,  for  all  the  residue  which  should  be  then  unexpired 
of  the  said  term  of  ninety  nine  years,  free  from  ajl  incumbrances, 
by  the  said  Edward  Vigor  Fox,  his  executors,  &c.  He  then  craved 
oyer  of  the  indenture  in  the  second  count  mentioned,  which  was 
declared  to  be  in  the  same  words  as  the  indenture  in  the  first 
count,  and  therefore  not  set  out  on  the  record. 

He  then  pleaded  several  pleas : 

Ist.  That  the  said  Thomas  Joseph  Trafford  did  not  grant, 
bargain,  sell,  and  demise  unto  the  said  plaintiff,  his  executors,  &c. 
the  said  advowson,  &c.  in  the  first  count  of  the  declaration 
mentioned  in  manner  and  form,  &c. 

2nd.  A  similar  plea  to  the  second  count. 

3rd.  The  third  plea  which  was  pleaded  to  both  counts, 
traversed  the  grant,  &c.  unto  the  plaintiff,  his  executors,  &c. 

4th.  The  fourth  plea  to  both  counts  averred  that  the  said  [  127  ] 
church  of  Wilmslow  is  within  the  diocese  of  Chester,  and  a 
benefice  with  cure  of  souls,  and  that  whilst  the  said  Thomas 
Joseph  Trafford  was  so  seised  of  the  said  manor  and  of  the  said 
advowson,  and  before  the  making  of  the  corrupt,  simoniacal  and 
unlawful  agreement  in  this  plea  aftermentioned,  to  wit,  on  the 
11th  day  of  November,  in  the  year  of  our  Lord  1819,  the  said 
J.  Bradshaw  then  being  the  incumbent  of  and  filling  the  said 
charch,  was  afflicted  with  a  mortal  disease,  so  that  he  was  then 
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Fox  in  extreme  danger  of  his  life,  and  his  life  was  thereby  then 
Bishop  op  despaired  of,  whereof,  as  well  the  said  Edward  Vigor  Fox  and 
Chestkb.  Thomas  Joseph  Traflford  as  one  George  Uppleby,  clerk,  in  that 
plea  aftermentioned,  to  wit,  on,  &c. ;  and  also  at  the  time  of 
making  the  corrapt,  simoniacal,  and  milawfal  agreement  in  that 
plea  aftermentioned,  there  had  notice :  and  the  said  Bishop 
further  says,  that  whilst  the  said  Thomas  Joseph  Traflford  was  so 
seised  of  the  said  manor  to  which,  &c.  with  the  appurtenances,  &c. 
and  of  the  said  advowson  as  aforesaid,  and  whilst  the  said 
J.  Bradshaw,  so  being  the  incumbent  of  and  filling  the  said 
church  as  aforesaid,  was  so  afflicted,  and  in  such  danger,  state, 
and  condition  as  aforesaid,  to  wit,  on,  &c.  at  &c.  they  the  said 
Thomas  Joseph  Traflford,  Edward  Vigor  Fox,  and  George  Uppleby, 
and  each  of  them,  then  and  there,  well  knowing  the  premises  and 
.believing  and  expecting  that  the  death  of  the  said  J.  Bradshaw 
of  the  mortal  disease  aforesaid,  was  then  and  there  fast 
approaching,  and  that,  by  means  of  the  death  of  the  said 
J.  Bradshaw,  the  said  church  would  forthwith  become  vacant,  it 
[  *128  ]  was  in  such  belief  and  *expectation  corruptly,  simoniacally,  and 
unlawfully,  and  against  the  form  of  the  statute  in  such  case  made 
and  provided,  agreed  by  and  between  the  said  Thomas  Joseph 
Traflford  and  the  said  Edward  Vigor  Fox,  with  the  knowledge  of 
the  said  George  Uppleby,  that  the  said  Edward  Vigor  Fox  should 
pay  to  the  said  Thomas  Joseph  Traflford  a  sum  of  money,  to 
wit,  the  sum  of  6,000!.,  and  that  the  said  Thomas  Joseph  Traflford, 
in  consideration  thereof,  should  grant,  bargain,  and  sell  to  the 
said  Edward  Vigor  Fox  the  next  presentation  to  the  said  church ; 
and  that,  in  oi'der  to  make  such  grant,  bargain,  and  sale,  and  as 
a  means  of  making  such  grant,  bargain,  and  sale  to  the  said 
Edward  Vigor  Fox  of  the  next  presentation  to  the  said  church, 
and  as  a  shift,  contrivance,  and  device,  to  evade  and  elude  the 
inaking  such  grant,  bargain,  and  sale,  as  a  mere  grant,  bargain, 
and  sale  to  the  said  Edward  Vigor  Fox,  of  the  next  presentation 
to  the  said  church  in  express  terms,  the  said  indenture  in  the 
said  declaration  mentioned  to  have  been  made  between  Hie  said 
,  Thomas  Joseph  Trafford  and  the  said  Edward  Vigo7'  Fox  should 
be  made,  and  that  the  said  Thomas  Joseph  Trafford  should  seal, 
and  as   his  act  and  deed,  deliver  the  said  indenture ;  and  the 
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plea  farther  stated,  that  afterwards,  and  whilst  the  said  Fox 
J.  Bradshaw,  so  being  the  incumbent  of,  and  filling  the  said  bishop  of 
church  as  aforesaid,  was  so  afflicted  and  in  such  danger,  state,  Chester. 
and  condition  as  aforesaid,  to  wit,  on  the  12th  day  of  November, 
in  the  year  of  our  Lord  1819,  to  wit,  at,  &c.  in  pursuance, 
furtherance,  and  performance  of  the  said  corrupt,  simoniacal, 
and  unlawful  agreement,  and  in  order  to  make  such  grant, 
bargain,  and  sale  of  the  next  presentation  to  the  said  church, 
*and  as  a  means  of  making  such  grant,  bargain,  and  sale  by  [  *129  ] 
the  said  Thomas  Joseph  Trafford  to  the  said  Edward  Vigor 
Fox  of  the  next  pi-esentation  to  the  said  church,  and  as  a 
shift,  contHvance,  and  device,  to  evade  and  elude  the  making 
such  grant,  bargain,  and  sale,  as  a  mere  grant,  bargain,  and 
sale  U)  the  said  E,  V.  Fox,  of  the  next  presentation  to  the 
said  church,  in  express  terms,  the  said  indenture  in  the  said 
declaration  mentioned  to  have  been  made  between  the  said  T.  J. 
Trafford  and  the  said  E.  Y.  Fox,  was  made,  and  the  said 
T.  J.  Trafford  did  then  and  there  seal,  and  as  his  act  and  deed 
deliver  the  said  indenture.  And  the  plea  further  stated  that  the 
said  J.  Bradshaw,  so  being  the  incumbent  of  and  filling  the  said 
church  as  aforesaid  remained  and  continued  so  afflicted  as 
aforesaid,  and  in  such  danger,  state,  and  condition  as  aforesaid, 
from  the  time  in  that  respect  in  this  plea  abovementioned  until 
the  time  of  his  death,  and  that  afterwards,  to  wit,  on  the 
12th  day  of  November,  1819,  Bradshaw  so  being  the  incumbent 
of  and  filling  the  eaid  church  as  aforesaid,  of  the  disease  afore- 
said, died,  to  wit,  at,  &c.  and  by  means  thereof  the  said  church 
then  and  there  became  and  was  vacant :  and  the  plea  concluded 
by  saying  that,  by  reason  of  the  premises  and  by  force  of  the 
statute  in  such  case  made  and  provided,  the  said  last  mentioned 
indenture  became,  and  was,  and  is  utterly  void,  frustrate,  and  of 
no  effect  in  law,  and  wholly  inoperative  to  grant,  pass,  or  convey 
any  estate,  right,  title,  or  interest  in  the  said  advowson,  or  any 
presentation,  or  any  right  of  presentation  to  the  said  church  to 
the  said  Edward  Vigor  Fox.  The  plea  then  stated  that  after- 
wards, to  wit,  on  the  80th  day  of  December,  *1819,  at,  &c.  the  [  'i^o  ] 
said  Edward  Vigor  Fox,  under  colour,  and  by  pretence  and 
means  of  the  said  last-mentioned  indenture  so  made  as  aforesaid. 
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Fox  in  pursuance  of  the  said  corrupt,  simoniacal,  and  unlawful  agree- 
BI8H0P  OF  ment,  did  corruptly,  simoniacally,  and  unlawfully,  and  against 
Chester.  ^Yxe  form  of  the  statute  in  such  case  made  and  provided,  present 
the  said  George  Uppleby,  clerk,  to  the  said  Bishop,  to  be 
admitted,  instituted,  and  inducted  into  the  said  church  of 
Wilmslow,  to  wit,  at,  &c.  And  the  plea  insists,  that  by  reason 
of  the  premises,  and  by  force  of  the  statute  in  such  case  made 
and  provided,  the  said  presentation  of  the  said  George  Uppleby 
by  the  said  Edward  Vigor  Fox,  so  made  as  aforesaid,  became, 
and  was,  and  is  utterly  void,  frustrate,  and  of  no  effect  in  law. 

5th.  The  fifth  plea  was  like  the  fourth,  omitting  the  parts  in  italics. 

6th.  The  sixth  plea  varied  from  the  fourth  only  by  omitting 
to  state  the  privity  of  Uppleby. 

7th.  The  seventh  plea  varied  from  the  fifth  in  the  same  manner. 

8th.  The  eighth  plea  alleged  that  the  said  church  of  Wilmslow, 
is  within  defendant's  diocese  of  Chester,  and  a  benefice  with  cure 
of  souls  ;  and  that  whilst  the  said  T.  J.  Trafford  was  so  seised  of 
the  said  manor  and  advowson,  and  before  the  making  of  the 
corrupt,  simoniacal,  and  unlawful  agreement  in  this  plea  after 
mentioned,  to  wit,  on  the  11th  of  November,  1819,  the  said 
J.  Bradshaw,  then  being  the  incumbent  of,  and  filling  the  said 
church,  was  afflicted  with  a  mortal  disease,  so  that  he  was  then 
in  extreme  danger  of  his  life,  and  his  life  was  thereby  then 
[  'isi  ]  despaired  of;  to  wit,  at,  &c.  whereof  the  said  *E.  V.  Fox  and 
T.  J.  Traflford,  to  wit,  on,  &c.  and  also  at  the  time  of  making  the 
corrupt,  simoniacal,  and  unlawful  agreement  in  this  plea  after 
mentioned,  there  had  notice ;  and  that  whilst  the  said  J.  Bradshaw, 
so  being  the  incumbent,  and  filling  the  said  church  as  aforesaid, 
was  so  afflicted,  and  in  such  danger,  state  and  condition  as 
aforesaid,  to  wit,  on,  &c.  at,  &c.  they  the  said  T.  J.  Traflford  and 
E.  V.  Fox,  and  each  of  them,  then  and  there  well  knowing  the 
premises,  and  believing  and  expecting  that  the  death  of  the  said 
J.  Bradshaw,  of  the  mortal  disease  aforesaid,  was  then  and  there 
fast  approaching,  and  that  by  means  of  the  death  of  the  said 
J.  Bradshaw,  the  said  church  would  forthwith  become  vacant, 
it  was  in  such  belief  and  expectation  corruptly,  simoniacally  and 
unlawfully  and  against  the  force  of  the  statute  in  such  case  made 
and  provided,  agreed  by  and  between  the  said  T.  J.  Traflford  and 
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the  said  E.  Y.  Fox,  that  in  consideration  of  a  large  sum  of  money,  Fox 

to  wit,  the  sum  of  6,000Z.  to  be  therefore  paid  by  the  said     bishop  op 

E,  V.  Fox  to  the  said  T.  J.  Trafford,  the  said  indenture  in  the      Chester. 

said  first  count  of  the  said  declaration  mentioned,  to  have  been 

made  between  the  said  T.  J.  Trafford  and  the  said  E.  Y.  Fox, 

should  ba  made,  and  that  the  said  T.  J.  Trafford  should  seal, 

and,  as  his  act  and  deed,  deliver  the  said  indenture.     And  the 

plea  states,  that  afterwards  and  whilst  the  said  J.  Bradshaw,  so 

being  incumbent  of,  and  filling  the  said  church  as  aforesaid  was 

80  afflicted,  and  in  such  danger,  state,  and  condition  as  aforesaid, 

to  wit,  on  the  12th  day  of  November,  in  the  year  of  our  Lord 

1819,  at,  &c.  in  pursuance,  furtherance,  and  performance  *of  the        [  •132  ] 

Eaid    corrupt,   simoniacal,   and  unlawful  agreement,   the    said 

indenture,  in  the  said  first  count  of  the  said  declaration  mentioned 

to  have  been  made  between  the  said  T.  J.  Trafford  and  the  said 

E.  Y.  Fox  was  made  ;  and  the  said  T.  J.  Trafford  did  seal,  and, 

as  his  act  and  deed,  deliver  the  said  indenture. 

9th.  The  ninth  plea,  after  stating  the  illness  of  the  incumbent, 
and  that  the  plaintiff  and  Trafford  had  notice  of  it,  alleged  the 
corrupt  and  simoniacal  agreement  to  have  been,  that  Trafford 
should,  ''  in  consideration  of  money,  grant,  bargain,  and  sell  to  the 
plaintiff  the  next  presentation  to  the  said  church  ;  "  and  averred 
that  the  indenture  in  the  declaration  mentioned,  was  made  in 
pursuance  of  that  agreement,  and  concluded  as  the  eighth  plea. 

10th.  The  tenth  plea,  after  the  same  introduction,  alleged  that 
plaintiff  and  Trafford  well  knowing  the  premises,  and  believing 
and  expecting  that  the  death  of  the  said  J.  Bradshaw  of  the 
mortal  disease  aforesaid  was  fast  approaching,  and  that  by  means 
of  his  death,  the  said  church  would  forthwith  become  vacant,  and 
the  said  plaintiff  intending  to  present  the  said  George  Uppleby  to 
be  admitted,  instituted,  and  inducted  into  the  said  church  at 
Wilmslow,  when  the  same  should,  by  the  death  of  Bradshaw, 
next  become  vacant ;  it  was  then  and  there  corruptly,  &c.  agreed 
between  Trafford  and  the  plaintiff,  that  the  plaintiff  should  pay  to 
Trafford  6,000{.  and  that  he,  in  consideration  thereof,  should 
grant,  &c.  to  the  plaintiff  the  next  presentation  to  the  said 
church,  the  said  plaintiff  then  and  there  intending  to  present  the 
said  G.  Uppleby.     The  *plea  then  alleged,  that  in  pursuance  of        [  'ISS  ] 
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Fox         that  agreement,  and  in  order  to  make  such  bargain  and  sale  of 

P. 

Bishop  of  the  next  presentation,  the  indenture  in  the  declaration  mentioned 
CHE3TBB.  ^g^g  executed  by  Trafford,  and  that  the  plaintiff  accepted  and 
received  it  with  intent  to  present  Uppleby,  and  concluded  as  the 
former  pleas. 

11th.  The  eleventh  plea,  after  the  same  introductory  matter 
as  in  the  ninth,  alleged  that  it  was  corruptly,  &c.  agreed  between 
the  plaintiff  and  Traflford  "  that  the  indenture  mentioned  in  the 
declaration  should  be  made,  and  that  it  was  made  in  pursuance 
of  that  agreement." 

12th.  The  twelfth  plea  varied  from  the  eleventh  only,  by 
omitting  to  allege  that  the  plaintiff  and  Trafford  knew  of  the 
incumbent's  dangerous  illness. 

13th.  The  thirteenth  plea,  after  the  averment  of  identity, 
without  mentioning  Bradshaw,  alleged  that  whilst  Trafford  was 
seised  of  the  manor  and  advowson,  it  was  corruptly,  &c.  agreed 
between  him  and  the  plaintiff,  that  the  indenture  in  the  declara- 
tion mentioned  should  be  made,  and  that  it  was  made  and 
executed  in  pursuance  of  that  agreement. 

14th.  The  fourteenth  plea,  after  the  same  introduction,  stated, 
that  whilst  Trafford  was  seised  of  the  manor  and  advowson,  and 
before  the  making  of  the  said  simoniacal  and  corrupt  agreement 
in  this  plea  after-mentioned,  to  wit,  on,  &c.  and  after  the  death 
of  the  said  Bradshaw,  the  said  last  incumbent  of  the  said  church, 
and  after  the  church  became  vacant  by  the  death  of  Bradshaw, 
and  whilst  it  remained  and  was  vacant,  to  wit,  on,  &c.  it  was 
[*IU]  corruptly,  &c.  agreed  by  and  *between  Trafford  and  the  plaintiff, 
that  Trafford  should,  in  consideration  of  6,000Z.  to  be  paid  by  the 
plaintiff  to  him,  grant,  bargain,  and  sell  to  the  plaintiff  the  next 
presentation  to  the  said  church,  and  that  the  indenture  before 
mentioned  was  made  and  executed  in  pursuance  of  that  agreement. 

15th.  The  fifteenth  plea  was  similar  to  the  fourteenth,  except 
as  to  the  corrupt  agreement,  which  it  alleged  to  be  that  the 
indenture  in  the  declaration  mentioned,  should  be  made;  and 
averred  that  it  was  made  and  executed  in  pursuance  of  that 
agreement. 

The  replication  to  the  third  plea  took  issue  on  the  traverse  of 
a  grant.    To  the  fourth,  that  it  was  not  corruptly,  &c.  agreed  by 
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and  between  the  plaintiff  and  Trafford,  with  the  knowledge  of         Fox 
Uppleby,  as  in  that  plea  alleged.     A  similar  replication  to  the     bibhop  op 
fifth  plea :  and  to  each  of  the  other  pleas,  the  replication  denied     ^^b^tbb. 
that  it  was  corruptly,  Sec.  agreed  as  in  those  pleas  alleged. 

The  jury  found  a  special  verdict ;  first,  they  found  the  identity 
of  the  several  matters  alleged  in  the  two  counts  of  the  declaration, 
as  averred  in  the  pleas ;  and  then  that  before  and  on  the  12th 
day  of  November,  iii  the  year  of  our  Lord  1819,  the  said  Thomas 
Joseph  Trafford  was  seised  of  the  manor  and  advowson  within- 
mentioned,  and  that  before  and  on  the  said  12th  day  of  November, 
in  the  said  year  of  our  Lord  1819,  the  within-named  Joseph 
Bradshaw  was  the  incumbent  of  the  within-named  church,  in  the 
pleadings  within-mentioned :  and  that  the  said  church  was  then 
full  of  the  said  Joseph  Bradshaw,  to  wit,  at  the  parish  of  Wilmslow 
within-mentioned,  *in  the  county  of  Chester  within-mentioned ;       [  *136  ] 
and  that  the  said  Joseph  Bradshaw,  so  then  being  such  incumbent 
of,  and  filling  the  said  church  as  aforesaid,  was,  before  and  upon 
the  said  12th  day  of  November,  in  the  said  year  of  our  Lord 
1819,  afflicted  with  a  mortal  disease,  so  that  he  was  then  in 
extreme  danger  of  his  life,  and  his  life  was  thereby  then  greatly 
despaired  of;  and  that  he  was  and  continued  so  afflicted  with 
such  mortal  disease,  and  in  extreme  danger  of  his  life,  and  his 
life  was  and  continued  to  be  greatly  despaired  of  until  the  time  of 
his  death :   and  that  the  said  Joseph  Bradshaw  so  being  such 
incumbent  as  aforesaid,  died  of  the  said  mortal  disease,  on  the 
said  12th  day  of  November,  in  the  said  year  of  our  Lord  1819, 
at  half-past  eleven  o'clock  at  night  of  the  same  12th  day  of 
November,  to  wit,  at  the  parish  aforesaid,  in  the  county  aforesaid : 
and  that  on  the  said   12th  day  of  November,  in  the  said  year 
of  our  Lord  1819,  at  ten  minutes  before  three  o'clock  in  the 
afternoon  of  the  same  day,  and  whilst  the  said  Joseph  Bradshaw 
was  such  incumbent  as  aforesaid,  an  agreement  was  made  and 
concluded  between  the  said  Thomas  Joseph  Trafford,  so  being 
seised  of  the  said  manor  and  advowson  as  aforesaid,  and  the  said 
Edward  Vigor  Fox  for  the  sale,  by  the  said  Thomas  Joseph 
Trafford  to  the  said  Edward  Vigor  Fox,  of  the  next  turn  or 
presentation  of  the  said  church,  for  and  in  consideration  of  six 
thousand  pounds  of  lawful  money  of  Great  Britain ;  that  on  the 
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Chester. 
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Fox        said  12th  day  of  November,  in  the  said  year  of  our  Lord  1819, 
Bishop  OF   and  immediately  after  the  making  of  such  agreement,  they, 
the  said  Thomas  Joseph  Traflford  *and  Edward  Vigor  Fox,  in 
pursuance  of  such  agreement,  and  in  order  to  carry  the  same 
into  effect,  and  as  an  expedient  to  convey  the  next  presentation 
alone,   sealed  and    delivered    the  within-mentioned   indenture, 
bearing  date  the  12th  day  of  November,  in  the  said  year  of  our 
Lord  1819,  and  of  which  said  indenture  the  said  Bishop  hath 
within  had  oyer,  and  which  is  within  set  forth  upon  such  oyer 
thereof,  to  wit,  at  the  parish  aforesaid,  in  the  county  aforesaid  : 
and  that  the  said  agreement  was  made,  and  the  said  indenture 
was  sealed  and  delivered  in  the  life  time  of  the  said  Joseph 
Bradshaw ;  and  that  the  said  Joseph  Bradshaw  at  the  time  of 
making  the  said  agreement,  and  also  at  the  time  of  sealing  and 
delivering  the  said  indenture,  was  afflicted  with  the  said  mortal 
disease,  and  in  extreme  danger  of  his  life,  and  that  his  life  was 
thereby  then  greatly  despaired  of:   and  that  the  said  Thomas 
Joseph  Traflford  and  the  said  Edward  Vigor  Fox,  at  the  time  of 
making  the  said  agreement,  and  also  at  the  time  of  sealing  and 
delivering  the  said  indenture,  well  knew  and  believed  that  the 
said  Joseph  Bradshaw  was  afflicted  with  the  said  mortal  disease, 
and  was  in  extreme  danger  of  his  life,  and  that  his  life  was  thereby 
then  greatly  despaired  of,  at  the  parish  aforesaid,  in  the  county 
aforesaid ;  and  that  the  said  agreement  was  made  and  concluded, 
and  the  said  indenture  was  sealed  and  delivered  without  any  know- 
ledge or  privity  whatsoever  of  the  said  George  Uppleby,  and  with- 
out any  intention  to  present  the  said  George  Uppleby  to  the  said 
church,  when  it  should  become  vacant,  but  whether  or  not,  &c. 
[  137  ]  The  argument  upon  this  special  verdict,  took  place  on  the  14th 

of  June,  1822,  when  the  Court  of  Great  Sessions  at  Chester  were 
divided  in  opinion  ;  but  in  order  to  carry  the  cause  up  to  a  higher 
tribunal,  the  judgment  was  entered  for  the  defendant  by  consent. 
On  a  writ  of  error  to  the  King's  Bench,  the  judgment  of  the 
Court  below  was  affirmed  in  Hilary  Term,  1824 ;  +  and  this  writ 
of  error  was  brought  to  reverse  both  judgments. 

The  case  was  twice  argued,  first  on  the  8th  of  July,  1828,  and 
afterwards  in  May,  1829. 

t  See  the  report  of  the  case  in  K.  B.,  2  B.  &  C.  658. 
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Crogfi,  Serjt.,  for  the  plaintiff  in  error  :  Fox 

By  the  law  of  England,  the  patronage,  or  the  right  of  presenting  Bishop  op 
to  a  benefice,  is  a  property  or  estate  capable  of  being  conveyed  in 
fee,  for  life,  for  years,  for  any  number  of  turns,  or  for  the  next 
turn  only,  whilst  the  church  is  full ;  when  it  is  empty,  it  is  incap- 
able of  being  conveyed,!  because  it  is  like  the  rent  of  an  estate 
become  in  arrear,  which  is  a  chose  in  action,  and  cannot  be 
assigned,  but  the  church  is  full  as  long  as  the  incumbent  is  alive; 
and  is  equally  so  whilst  he  is  in  his  last  sickness,  as  in  full  health. 

The  patron,  therefore,  of  a  living  may  be  changed  at  any  time 
till  the  last  moment  of  the  existence  of  an  incumbent,  and  a  new 
patron  substituted ;  and  neither  the  common  nor  statute  law 
imposes  any  restrictions  in  this  respect  on  lay  patrons.  I 

It  is  the  exercise  only  of  the  right  of  presenting  *by  the  patron      [  •138  ] 
for  the  time  being,  which  is  a  public  trust,  and  as  such  controlled 
by  law :  which  sufficiently  guards  the  interests  of  the  church,  by 
providing  that  the  existing  patron  shall  not  nominate  from  corrupt 
motives,  or  by  reason  or  in  consequence  of  a  corrupt  contract. 

This  restriction  arises  from  the  statute  81  Eliz.  c.  6,  and  from 
this  statute  only:  and  the  question  turns  entirely  upon  the 
construction  to  be  put  upon  its  provisions.  It  is  a  penal  statute, 
and  it  creates  forfeitures;  and  therefore,  according  to  the  acknow- 
ledged principle  of  law,  must  be  construed  strictly,  and  not 
extended  by  a  supposed  equity. 

This  statute  avoids  the  presentation  which  the  patron  for  the 
time  being  makes,  for  any  money,  reward,  gift,  profit,  or  benefit, 
arising  directly  or  indirectly ;  or  for  any  promise  of  such  reward, 
directly  or  indirectly.  §  It  is  direct  or  indirect  reward,  not  direct 
or  indirect  presentation,  which  it  prohibits  in  express  terms. 

In  the  present  case,  Mr.  Fox,  the  plaintiff  in  error,  was  the 
patron  at  the  time  of  the  actual  vacancy;  and  he  selected  the 
clerk,  without  any  communication  with  Mr.  Trafford;  and  his 
selection  was  not  influenced  or  produced  by  money  or  reward, 

t  Baker  ▼.  Jiogers,  Cro.  Eliz.  789 ;  §  See  12   Ann,  st.    2,  c.  12  [re- 

BUt-eM  V.  Wall,  Dyer,  282  b,  1  And.  pealed  in  part,  57  Geo.  HI.   c.  99, 

15 ;  Brokeslfyv,  Wickham,  ILeon.  167.  s.  1]  ;  and  also  the  oath  in  3  Bum's 

I  12  Ann,  st.  2,  c  12,  applies  to  Ecd.  Law,  which  explains  this, 
clerks  only. 
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Fox         directly  or  indirectly.     The  presentation  by  the  actual  patron  is 

BisHiip  OF     i^^t  tainted  with  the  least  suspicion  of  simony.  . 

CHEsrEE.         rjiQ  jjj,£jjg  ^^iQ  case  witMn  the  provisions  of  the  Act,  it  must  be 

[  *13J  ]       contended,  as  it  was  in  the  courts  *below,  that  Mr.  Traflford  was 

to  be  considered  as  the  patron  presenting  the  clerk,  and  receiving 

the  reward  for  that  purpose,  and  the  plaintiff  in  error  as  the 

mere  instrument  to  carry  such  presentation  into  effect.     But 

there  is  nothing  in  the  finding  of  the  jury  to  warrant  such  a 

conclusion. 

It  is  admitted,  that  the  grant  of  a  next  presentation  during  the 
life  of  an  incumbent  may  be  void,  on  the  ground  of  simony ;  but 
that  is  where  the  contract  is  really  simoniacal ;  a  contract  for  the 
presentation  by  the  patron  of  a  particular  clerk,  for  mone3%  and 
the  conveyance  of  the  next  presentation  is  a  contrivance  or 
instrument  to  carry  it  into  effect,  and  is  so  found  by  the  jury ; 
this  will  be  illustrated  by  the  case  of  Winchcomhe  v.  Puleston^i 
the  leading  case  on  the  subject ;  the  pleadings  are  in  Winch's 
Entries,  887,  and  fully  explain  the  nature  of  the  transaction. 
The  contract  was  made  between  tlie  clerk  to  be  presented  and 
the  patron,  the  incumbent  being  then  sick  of  a  grievous  disease, 
and  expected  every  day  to  die,  that  in  consideration  of  90Z.  to  be 
paid  by  the  clerk  to  the  patron,  he  should  procure  him  to  be 
presented  to  the  church  when  vacant,  and  to  assure  such  presen- 
tation, he  should  grant  the  next  avoidance  to  a  person,  a  familiar 
friend  of  the  clerk,  specially  nominated  and  appointed  by  him  in 
confidence  to  make  the  presentation,  with  the  intent  that  the 
clerk  should  be  presented  ;  and  it  is  averred,  that  in  performance 
of  this  contract  the  grant  was  made,  and  the  contract  was  so  found 
[  •140  ]  by  the  jury.  Here  was  a  clear  simoniacal  contract :  *and  the 
substituted  patron  was  the  mere  instrument  to  carry  the  contract 
into  effect,  and  to  appoint  the  particular  clerk.  The  case  of 
Cl()88e  V.  Pomroyl  is  nearly  to  the  same  effect ;  and  is  another 
instance  of  a  contrivance  to  carry  into  effect  a  simoniacal  contract. 
If  the  presentation  do  not  appear  upon  the  face  of  the  pleadings 
to  be  clearly  simoniacal,  that  is  a  presentation  by  the  existing 
patron  of  the  clerk,  for  reward,  it  is  a  question   for  the  jury 

t  Eeported  Noy,  25 ;  Hobart,  165 ;         J  Cit.  Lane,  73. 
Brownlow,  164. 
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whether  each  transaction  be  or  be  not  a  shift  or  contrivance  to         Fox 
carry  a  simoniacal  contract  into  effect;  as,  under  the  statutes     bwhopof 
against  usury,  if  there  appear  on  the  face  of  an  instrument  a     Chester. 
loan,  and  a  reservation  of  illegal  interest,  the  Court  can  give 
judgment  against  its  validity,  but  if  the  transaction  does  not 
appear  on  the  face  of  itf  necessarily  to  be  usurious,  it  is  a  question 
of  fact  for  the  jury,  whether  it  be  a  shift  or  contrivance  or  not. 
In  both  the  cases,  the  really  simoniacal  or  usurious  contract 
ought  to  be  shewn  by  a  special  plea,  when  a  special  plea  is 
required  :  and  in  all  cases  found  by  the  jury. 

The  defendant  has  not  pleaded  in  this  case,  and  the  jury  have 
not  found  that  there  was  any  corrupt  or  simoniacal  contract,  that 
TraflFord  should  present  the  clerk ;  and  that  the  grant  of  the  next 
presentation  was  a  mere  contrivance  to  carry  it  into  effect. 

In  the  absence  of  such  a  finding,  the  Court  cannot  *make  any      [  *141  ] 
presumption  against  the  validity  of  the  grant.    Simony  as  well  as 
fraud  is  not  to  be  presumed,  but  found. 

If  it  were  competent  for  the  Court  to  make  any  presumption,, 
the  facts  pleaded  and  found  do  not  warrant  any  such  presumption: 
in  this  case. 

If  it  had  been  found  that  money  was  to  have  been  given  to- 
Traflford,  if  Uppleby  should  be  presented,  or  that  it  was  the:: 
purpose  or  even  intent  of  the  plaintiff  to  have  presented  Uppleby^ 
it  might  have  been  argued  that  the  grant  was  made  for  that, 
purpose,  and  if  so,  the  grant  might  possibly  be  said  to  be  an 
instrument  to  carry  into  effect  the  particular  appointment ;  and 
the  clerk  might  possibly  be  said  to  have  been  presented  by  the 
former  patron.     In  such  a  case  the  substituted  patron  has  no 
power  of  selection,  but  is  a  mere  instrument,  and  the  appointment 
made  virtually  by  the  old  patron,  is  an  appointment  made  for 
reward.    But  if  there  is  no  intention  or  purpose  to  present  any 
particular  clerk,  the  new  patron  is  a  free  agent,  may  select  whom 
he  pleases,  and  if  he  select  any  clerk,  without  reward,  he  is  noli 
within  either  the  letter  or  spirit  of  the  Act.    The  selection  of  the 
clerk,  the  object  aimed  at  by  the  statute,  is  free  from  all  taint« 

t  Yeoman  Y.  Bantow,  Lutw.  273.  Per  Taxfisij),  C.B.,  Calvert  v.  Kitchen^ 
Lane,  lOJ. 
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i^'ox  The  old  patron  parts  with,  and  the  new  patron  purchases  the 
Bishop  op  right  of  selection,  by  means  of  the  grant,  and  that  right  is  fairly 
Chkbter.     ^^^  properly  exercised. 

The  judgment  +  of  the  Court  of  King's  Bench  proceeds  in  a 
great  degree  upon  the  ground  that  Courts  have  a  right  to  consider 
what  is  an  evasion  of  a  statute,  a  power  which,  it  is  humbly 
[  '142  ]  *conceived,  does  not  apply  at  least  to  the  case  of  a  penal  statute 
creating  forfeitures,  and  if  allowed  to  be  exercised,  would  lead  to 
great  doubt  and  uncertainty  in  the  law. 

Upon  referring  to  decided  cases,  there  is  none  in  which  it  has 
been  held  that  the  grant  of  a  next  presentation,  the  incumbent 
being  in  extremis,  is  void,  a  short  note  in  Winch,  63,  J  excepted, 
in  which  mention  is  made  of  its  having  been  so  adjudged  in 
Chancer}',  but  under  what  circumstances  does  not  appear;  it 
may  have  been  so  adjudged  on  the  special  facts. 

On  the  other  hand,  there  is  a  solemn  decision  §  of  the  Court, 
that  by  the  grant  of  an  advowson,  when  the  incumbent  was  on 
his  death-bed,  and  it  was  uncertain  whether  he  would  live  over 
the  night,  with  full  knowledge  in  the  contracting  parties,  the 
next  presentation  did  pass,  and  was  not  avoided  by  simony, 
which  is  a  direct  authority  for  the  plaintiff  in  error.  If  the 
grant  of  the  next  presentation,  when  united  with  all  other  future 
presentations,  was  not  void ;  the  grant  of  the  next  presentation 
alone  could  not  be  so.  This  decision  has  never  yet  been  ques- 
tioned until  the  present  case. 

The  Solicitor-General,  for  the  defendant  in  error : 

[  •113  ]  This  is  a  case  within  *the  spirit  of  the  statute  of  Elizabeth.  || 

It  is  found  by  the  special  verdict,  that  the  agreement  and  the 

[  'H*  ]  indenture  were  an  expedient  "to  convey  *the  next  presentation 
alone."  It  is  found  indeed  that  the  clerk  had  no  knowledge  of 
the  contrivance;  but  that  is  immaterial  if  the  transaction  was 
simoniacal.  The  indenture  purports  to  be  a  grant  of  the  whole 
advowson,  yet  there  is  a  covenant  by  the  purchaser  after  a 
presentation  or  default  for  reconveyance.     This  unusual  species 

t  2  B.  &  C.  658.  W.  Bl.  1032. 

X  Sheldon  v.  Brett.    See  remarks  §  BarreU  v.  Oluhb,  2  W.  Bl.  1032. 

on  this  case  in  Barrett  v.  Gfubb,  2  ||  31  £liz.  c.  6,  s.  5. 
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of  conveyance  bears  in  itself  a  badge  of  fraud.     No  doabt  the         Fox 
case  of  Barrett  v.  Gbibb  was  under  the  eyes  of  the  draftsman  in     bishop  of 
framing  the  conveyance.     The  transaction  amounted  to  simony     ^hkstee. 
by  the  common  law  before  the  passing  of  the  statute.     If  not 
within  the  letter  of  the  statute,  it  must  be  construed  so  as  to 
suppress  the  mischief. 

As  a  general  proposition  it  may  be  admitted,  that  *the  line  of  [  *iio  ] 
distinction  is  between  vacancy  and  plenarty.  But  in  The  Bishop 
of  Lincoln  v.  Wolverstony}  the  Judges  did  not  agree  that  the 
question  rested  on  the  ground,  that  by  vacancy  the  thing  became 
a  chose  in  action,  but  rather  that  public  policy  forbad  the. 
dealing  for  presentations  during  a  vacancy,  for  fear  of  simony. 
In  the  stat.  81  Eliz.  there  is  no  definition  of  simony.  It  must 
therefore  have  been  an  offence  at  common  law,  which  inference 
is  borne  out  by  other  authorities.!  The  statute  only  provides  for 
penalties,  and  takes  away  the  necessity  of  proceeding  in  the 
spiritual  court.  The  words  of  the  statute  are  "directly  or 
indirectly,"  and  it  prescribes  no  time,  which  is  another  circum- 
stance to  be  considered.  According  to  the  statute,  simony  may 
be  when  the  church  is  full.  The  receipt  of  money  by  Trafford 
brings  the  case  within  the  word  "indirectly."  He  received  the 
money  to  enable  another  person  to  present.  The  transaction 
according  to  the  understanding  of  all  the  parties,  was  to  be 
effected  the  very  same  day.  Upon  the  question  of  construction 
the  statute  of  Elizabeth  is  penal  in  some  respects,  but  remedial 
in  others,  and  statutes  are  to  be  construed  according  to  the 
spirit,  not  the  letter. §  In  the  judgment  in  the  Court  below, 
many  cases  were  cited  to  shew  that  statutes  should  be  construed 
by  equity.  As  cases  upon  the  statutes  of  usury,  there  being  no 
special  words  in  the  statute,  so  cases  on  fraudulent  preference 
in  bankruptcy. 

Lord  Eldon  : 

Can  we  apply  the  cases  as  to  fraudulent  preference  in  bank- 
ruptcy to  this  special  *verdict  ?  The  doctrine  must  now  be  taken      [  •ue  ] 
to  be  law.     But  I  remember  when  it  did  not  prevail.     According 

t  5  Burr.  1504.  §  2  Inst.  152 ;  Hardrea,  207,  208. 

I  Co.  litt.  17  b;  3  Inst.  153. 
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Fox         to  the  early  cases  the  doctrine  as  to  fraudulent  preference  was 

BiBHOP  OF     discountenanced  by  courts  of  equity. 

Chester.  Lqj.^  Macclbsfibld  in  one  caset  expresses  a  very  strong  opinion 
upon  this  subject.  The  first  case  in  the  courts  of  common  law, 
was  Aldersoji  v.  Temple,  4  Burr.  2235.  In  that  case  three  of  the 
Judges  decided  on  the  ground  that  the  contract  was  not  completed. 
That  case  was  followed  by  Harman  v.  Fisher. I 

The  Solicitor-Oeneral : 

The  construction  upon  the  statutes  of  simony  is  the  same  in 
equity.  In  Grey  v.  Heckethy^  Lord  Hardwickb  was  of  opinion 
that  courts  of  equity  contemplate  the  evasion  of  the  statute. 

This  contract  is  a  clear  evasion  upon  the  facts  proved  by  the 
special  verdict ;  the  incumbent  was  treated  as  dead  by  the  parties 
to  the  contract.  If  the  living  becomes  void  by  other  modes,  as 
resignation,  which  may  be  contrived,  will  not  the  statute  apply  to 
such  cases  ?  So  in  the  case  of  cession,  where  the  resignation  and 
cession  is  contrived  between  the  parties.  ||  The  case  in  Winch  is 
put  in  the  abridgments  of  Bacon,  Yiner,  and  Comyn,  and  received 
the  sanction  of  Chief  Justice  Db  Grey  in  Barrett  v.  Glubb.  In 
I  *H7  ]  Kitchen  v.  Calvert,  Baron  Bromley  *says,  "  the  intent  of  the 
statute  is  to  eradicate  all  manner  of  simonies,  and  therefore,  the 
words  are  not,  *  if  any  man  give  money  to  be  presented,'  but  they 
are,  *if  any  present  for  money,*  and  the  jurors  here  found  20/. 
given,  and  nothing  for  what  it  was  given,  or  to  whom  it  was 
given  ;  for  if  money  be  the  meede,  a  presentation  is  void,  and  in 
our  case  without  notice  of  the  parson,  the  admission  and  all 
which  ensued  thereupon  is  void,  by  reason  of  the  simony  in  the 
patron,  and  is  void  in  the  parson  also ;  and  if  in  th's  case,  we  are 
not  within  the  words  of  the  statute,  we  are  within  the  intent 
clearly. 

It  is  not  the  less  simony  because  the  presentee  is  not  privy  to 
the  contract.  IT     The  case  of  Barrett  v.  Oluhh  is  different  in  many 

t  Coolf  V.  OoodftlUnv,  10  Mod.  489,  case  of  Oudley,  2  P,  Wme,  427. 
in  which  Lord  Macclesfield,  accord-         }  Cowper,  117. 
ing  to  the  report,  declared  that  an         §  Ambler,  268. 
assignment  made  on  the  eve  of  bank-  ||  Greenwood  v.  Bishop  of  London , 

niptcy  by  a.  mother  to  her  children,  15  B.  B.  627  (5  Taunt.  727). 
was  just  and  commendable.      The  %  Baker  v.  Rogers,  Cro.  Eliz. 
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particulars,  and  it  was  a  fair  purchase  of  the  advowson  ;   there         Fox 
was  no  fraudulent  intent  to  evade  the  statute.     It  was  a  fair  and     bistiop  of 
honest  contract.  CrfESTER. 

The  Lord  Chancellor  : 

It  appears  by  the  bill  and  answer  that  he  was  in  a  very 
dangerous  state  at  the  time  of  the  contract — this  appears  by 
a  letter,  dated  the  10th  of  August. 

Lord  Eldon  : 

The  expression  of  the  le'ter  is  "  that  not  a  moment  is  to  be 
lost." 

The  Soludtor-General  : 

In  this  case  the  contract  began  and  ended  on  the  same  day  ; 
in  Bairett  v.  Gluhb,  it  was  going  on  for  a  month.  It  was  not 
argued  in  that  case  that  it  was  virtually  within  the  statute. 
Here  the  finding  of  the  jury  is  of  fraud. 

In  reply :  [  ^^8  ] 

The  case  in  Winch  as  digested  by  Comyn,  supposes  the  bargain 
to  be  with  the  presentee.  In  Bakei-  v.  Rorjers,  the  living  was  void : 
the  statute  relates  only  to  presentation,  not  to  the  contract  for 
conveyance. 

Lord  Eldon  : 

This  is  a  very  important  case,  regard  being  had  to  the  various 
decisions  upon  the  subject.  As  to  the  case  of  Barrett  v.  Ghibb, 
it  is  certainly  n  strong  decision  ;  there  is  some  difficulty  in  saying 
that  that  was  a  contract  which  the  Judge  of  a  court  of  equity 
should  have  directed  to  be  carried  into  execution.  The  law  of 
simony  was  perhaps  not  so  well  understood  formerly.  That  case 
has  tbe  authority  of  Lord  Bathurst  and  of  Lord  Chief  Justice 
De  Gret,  who  adhered  strictly  to  the  rules  of  law,  as  contra- 
distinguished from  equity.  In  that  case  Lord  Bathurst  was 
of  opinion,  that  the  contract  might  be  enforced  in  equity,  if 
the  law  would  sanction  the  means  by  which  it  was  concocted. 
The  Court  of  Common  Pleas  were  of  opinion  that  the  advowson, 


40  1829     H.  L.    8  BLIGH  (N.  S.)  148—150.  [b.b. 


Fox  including  the  next  presentation,  might  be  sold  under  the 
Bishop  of  circumstances  disclosed  by  the  bill  and  answer. 
CHE8TEB.  rpjj^  circumstance  that  the  injunction  was  not  continued  is 
of  no  consequence,  because  as  it  was  continued  until  the  return 
of  the  certificate,  the  parties  would  not  be  at  liberty  to  act 
without  the  authority  of  the  Court ;  that  is,  therefore,  a  decision 
to  be  reconciled  with  this.  It  has  been  argued  that  no  fact  of 
fraud  has  been  found,  but  the  question  is  whether  it  is  not  a 
fraud  on  the  law.  The  question  is  whether,  regard  being  had 
[  ♦HO  ]  to  the  law  of  simony,  if  the  doctrines  as  to  fraud  *on  the  law  are 
applicable,  the  case  is  under  the  circumstances  brought  within 
the  rule.  As  to  the  modem  doctrine  upon  fraudulent  preference 
in  bankruptcy,  the  case  of  Hamby  v.  Fisher^  could  not  then  have 
been  supported ;  but  having  been  long  followed  in  subsequent 
decisions,  it  is  not  now  to  be  disturbed.  It  is  not  usual  to  put 
to  the  Judges  a  direct  question,  but  I  should  propose  the  same 
question  in  substance,  indirectly,  viz.  "  Whether  on  the  whole 
of  the  matter  contained  in  the  special  verdict,  the  right  to  present 
on  the  death  of  Bradshaw  was  in  E.  V.  Fox.*' 

The  following  question  was  then  put  to  the  Judges : 

**  Whether  upon  the  whole  of  the  matters  stated  or  referred  to 
in  the  special  verdict,  the  right  to  present  to  the  rectory  or  parish 
church  of  Wilmslow,  upon  the  death  of  the  Rev.  J.  Bradshaw,  was 
by  law  vested  in  E.  V.  Fox,  the  plaintiff  in  error.** 

Junes.       Best,  Ch.   J.   (after  stating  the  question  put  to  the  Judges, 
proceeded  as  follows) : 

The  Judges  who  heard  the  argument  at  your  Lordships'  Bar 
are  unanimously  of  opinion,  that,  upon  the  whole  of  the  matters 
stated  or  referred  to  in  the  special  verdict,  the  right  to  present 
to  the  rectory  or  parish  church  of  Wilmslow,  upon  the  death 
of  the  Rev.  Joseph  Bradshaw,  was  by  law  vested  in  Edward 
Vigor  Fox,  the  plaintiff  in  error. 

The  patronage  of  churches  was  at  first  yielded  by  the  Bishops 

to  the  lords  of  manors,  who  founded  or  endowed  them,  and 

[  •ISO  ]       annexed  them  to  *the  manors  in  which   the  churches  were 

t  No  reference  in  the  original  report. 
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situated.     By  the  grant  of  a  manor,  the  advowson  appendant         Fox 
to  it  passes  to  the  grantee.     Many  of  these  advowsons  have     bishop  of 
since  been  severed  from  the  manors  to  which  they  were  appen-      Chester. 
dant.    But  although  advowsons,  when  in  gross,  as  these  which 
are  separated  from  the  manors  to  which   they  belonged,  are 
called,  and  are  a  species  of  spiritual  trusts,  yet  they  have  been 
said  by  Lord  Eenyon  and  other  Judges  to  be  trusts  connected 
with   interests ;   and  tbey  certainly  do  not  lose  the  temporal 
character  which   originally  belonged  to  them,  but  may  be  sold 
either  in  perpetuity,  or  for  the  next  or  any  number  of  avoidances. 

If  the  perpetual  advowson  be  sold  when  the  church  is  void, 
the  next  presentation  will  not  pass ;  and  if  the  next  avoidance 
only  be  sold  after  the  death  of  the  incumbent,  the  sale  is  alto- 
gether void.  It  may  be  wise  to  carry  the  restraint  on  the  sale 
of  this  species  of  property  still  farther,  and  to  say  the  next 
avoidance  shall  in  no  case  be  sold.  Undoubtedly,  much  simony 
is  indirectly  committed  by  the  sale  of  next  presentations.  If  it 
is  proper  to  prevent  the  giving  of  money  for  a  presentation,  it 
seems  equally  proper  to  prevent  the  sale  of  that  which  gives  the 
immediate  right  to  present.  But  the  courts  of  law  have  never 
thought  that  they  were  authorized  to  go  to  this  length:  and 
even  in  cases  where  the  purchase  of  the  next  presentation  seemed 
to  bring  a  party  nearer  to  simony  than  any  other  case,  it  was 
found  necessary  to  have  the  aid  of  the  Legislature  to  prevent 
such  purchases.  A  clergyman  might  buy  a  next  presentation, 
and  present  himself,  before  the  passing  of  the  statute  of  12  Ann, 
c.  12.  The  preamble  *to  the  second  section  of  that  statute  states,  [  *u^^  ] 
that  "  eome  of  the  clergy  have  procured  preferments  for  them- 
selves by  buying  ecclesiastical  livings :  "  and  then  the  section 
provides,  that  if  any  one,  who  shall  either  directly  or  indirectly 
take  or  procure  the  next  avoidance,  for  money,  reward,  gift,  profit, 
or  benefit,  shall  be  presented  or  collated,  (which  words  limit  the 
operation  of  the  Act  to  clergymen,)  it  shall  be  deemed  simoniacal. 

It  seems  to  me,  that  if  the  terms  of  the  statute  of  Elizabeth 
could  be  extended  by  equity,  the  case  of  a  clergyman  buying  a 
presentation  with  the  intention  of  presenting  himself,  might 
have  been  reached  without  any  other  Act  of  Parliament.  If 
such  a  case  as  this  was  not  within  the  statute  of  Elizabeth, 
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Fox         the  case  on  which  your  Lordships  have  desired  our  opinion 

Bishop  cf     car^not  be  affected  by  that  statute.   .  The  church,  in  the  present 

Chesteh.     ^»g^gQ^  ^Q^g  f^jj .  jjQ  clergyman  was  privy  to  the  agreement ;  and 

the  living  was  not  intended  by  the  plaintiff  in  error,  at  the 

time  when  he  bought  the  presentation,  for  the  clerk,  whom  he 

afterwards  presented. 

But  I  would  observe,  that  persons  have  recovered  who  appeared 
to  be  dying.  The  special  verdict  only  states  that  the  incumbent, 
at  the  time  of  the  sale,  was  afflicted  with  a  mortal  disease,  so 
that  he  was  then  in  extreme  danger  of  his  life,  and  his  life  was 
thereby  greatly  despaired  of,  and  that  he  was  so  afflicted  with 
such  mortal  disease,  and  in  extreme  danger  of  his  life,  and  his 
life  was  and  continued  to  be  greatly  despaired  of  until  his  death, 
which  happened  at  half-past  eleven  at  night  of  the  day  on  which 
[  *V)2  ]  the  *sale  was  completed.  Many  who  are  afflicted  with  mortal 
diseases,  and  are  from  such  diseases  thought  to  be  in  imminent 
danger  of  dying,*  live  for  a  considerable  lime ;  and  the  effects 
of  the  diseases  are  sometimes  so  far  suspended,  that  the  persons 
so  afflicted  become  again  capable  of  performing  the  duties 
belonging  to  their  stations  in  life. 

If  this  conveyance  was  void,  it  must  have  been  void  at  the 
time  when  it  was  executed,  and  would  so  remain  into  whatever 
hands,  and  under  whatever  circumstances  the  right  of  presen- 
tation might  have  passed.  Now,  if  this  incumbent  had  been 
restored  to  apparent  health,  and  the  vendor  had  sold  the  presen- 
tation to  another  person  ignorant  of  the  circumstances  under 
which  the  first  sale  was  made,  it  would  be  most  unjust  to  hold 
tiiat  the  second  sale  was  void ;  and  yet  this  would  be  the  neces- 
sary consequence  of  a  decision,  that  the  first  sale  was  simoniacaL 
While  the  law  permits  the  next  presentations  of  livings  to  be 
sold  during  the  life  of  the  incumbent,  as  long  a^  the  incumbent 
is  alive,  the  sale  is  good.  Every  one  who  purchases  a  next 
presentation,  contemplates  the  death  of  the  incumbent.  If  this 
contemplation  made  the  sale  void,  no  sale  of  a  next  avoidance 
could  be  good.  If  the  death  of  the  incumbent,  and  the  prospect 
of  using  the  presentations,  may  be  contemplated,  the  time  when 
the  death  is  to  happen  cannot  be  material. 

This  case  has  been  compared  by  the  counsel  for  the  defendant 
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in  error  to  those  of  contemplation  of  bankruptcy;  but  a  party         Fox 
is  not  permitted  to  do  an  act  in  contemplation  of  bankruptcy,     bishop  of 
\vhich  is  ipjurious  to  creditors.     A  transfer  of  goods,  or  pay-      Chkbukb. 
ment  of  money  in  contemplation  of  bankruptcy,  *was  before  the      [  'iss  ] 
6  Geo.  IV.  void.    By  that  Act  such  a  transfer  or  payment  is  an 
act  of  bankruptcy,  because  such  transactions  are  direct  frauds 
upon  the  creditors  of  the  bankrupt.     But  the  death  of  an  incum- 
bent may  be  contemplated,  and  the  purchasing  of  the  next 
avoidance,  in  consequence  of  such  contemplation,  is  no  fraud 
upon  any  one.     The  cases,  therefore,  have  no  resemblance  to 
each  other.    The  making  the  legality  of  the  transaction  to  depend 
upon  the  state  of  the  incumbent's  health,  would  give  occasion  to 
much  expensive  litigation,  and,  probably,  to  much  false  swearing, 
and  would  keep  churches  for  a  long  time  void. 

The  affairs  of  men, are  best  regulated  by  broad  rules,  such  as 
exclude  all  subtle  disputes,  all  doubtful  unsatisfactory  enquiries. 
It  would  be  difficult  to  establish  a  rule  that  should  settle  what 
degree  of  probability  of  the  approaching  death  of  an  incumbent 
should  prevent  the  sale  of  the  next  avoidance  of  a  benefice,  and 
more  difficult  to  ascertain  by  evidence,  when  an  incumbent  was 
within  that  degree.  The  most  convenient  rule  is  that  which  I 
conceive  the  law  has  already  established ;  namely,  that  the  right 
to  sell  the  presentation  continues  as  long  as  the  incumbent  is 
in  existence. 

The  judgment  of  the  Court  below  is,  according  to  the  words 
of  the  Chief  Justice,  '*  founded  on  the  language  of  the  Slst 
Eliz.,  cap.  6,  and  the  well-known  principle  of  law,  that  the 
provisions  of  an  Act  of  Parliament  shall  not  be  evaded  by  shift 
or  contrivance."  The  words  of  the  fifth  section  of  the  Act  are, 
''  That  if  any  person  shall,  for  any  sum  of  money,  reward,  gift, 
profit,  or  benefit,  directly  or  indirectly,  or  for  or  by  reason 
•of  any  promise,  agreement,  grant,  bond,  covenant,  or  other  [  'is*  ] 
assurance,  of  or  for  any  supi  of  money,  reward,  gift,  profit,  or 
benefit  whatever,  directly  or  indirectly  present  or  collate  any 
person  to  any  benefice,  or  .give  or  bestow  the  same,  for  or  in 
respect  of  any  such  corrupt  cause  or  consideration,  &c.*'  This 
clause  applies  only  to  the  person  presenting  to  the  living.  If 
he  has  received  no  reward,  or  promise  of  reward,  the  presentation 
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Fox  is  not  affected  by  the  terms  of  the  Act.  The  plaintiflf  in  error, 
Bishop  OF  who  made  the  presentation,  received  no  reward,  nor  had  any 
expectation  of  reward,  for  making  this  presentation.  I  agree, 
that  if  some  other  person  had  received  a  reward  for  the  plaintiff 
in  error,  and  was  to  account  to  him  for  it ;  if  the  plaintiff  in 
error  was  not  the  real  purchaser  of  the  avoidance,  but  the  person 
presented,  or  some  one  in  his  behalf,  these  and  many  other 
things  might  be  considered  as  frauds  on  the  Act,  and  have 
avoided  the  contract.  But  such  things  should  have  been  shewn 
by  the  pleadings  and  found  by  the  jury.  All  that  appears  on 
this  record,  is,  that  the  plaintiff  in  error  bought  the  next 
avoidance  of  a  living  that  was  full,  and  that,  without  any  corrupt 
consideration,  he  used  the  right  of  presentation,  which  he  had 
purchased :  all  this  he  had  a  right  to  do.  There  is  no  circum- 
stance found  that  shews  this  to  have  been  a  fraud  on  the  Act ; 
unless  it  be  a  fraud  on  the  Act  to  buy  the  presentation  to  a 
living,  which  the  seller  and  buyer  expect  will  soon  become 
vacant.  Presentations  are  bought  and  sold  every  day,  with 
this  expectation. 

There  is  no  legal  authority  to  support  the  judgment  of  the 
[  'loS  ]  Court,  except  a  short  and  loose  *note  in  Winch's  Reports  of 
Hatton,  saying  what  used  to  be  done  in  Chancery ;  on  the  other 
hand,  the  case  of  Barrett  v.  Glubh  is  directly  opposed  to  the 
judgment  of  the  Court  of  King's  Bench.  It  was  thought  that 
the  case  had  not  the  weight  of  a  judicial  decision,  because  it 
was  not  acted  upon,  but  it  was  acted  upon — Lord  Bathurst 
decreed  the  conveyance  of  the  advowson,  which  included  the 
next  presentation,  and  gave  the  purchaser  and  his  clerk  their 
Qosts.  The  seller  must  have  acquiesced  in  this  decision,  or  he 
would  have  prosecuted  his  quare  impedit,  and  if  the  Common 
Pleas  had  retained  the  opinion  that  they  had  certified  to  the 
Chancellor,  he  might  have  carried  it  by  a  bill  of  exceptions  to 
the  King's  Bench.  When  the  Chancellor  decreed  a  conveyance, 
without  doubt  it  was  such  a  conveyance  as  gave  the  purchaser 
a  legal  title  from  a  time  before  the  death  of  the  incumbent,  by 
making  the  assignment  take  effect  from  the  date  of  the  contract 
to  assign.  There  was  therefore  no  occasion  for  any  injunction, 
as  was   supposed   by  the  King's  Bench;    the  question  by  the 
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conveyance  decreed  was  fairly  raised  for  another  court  of  law,         Fox 
if  the  party  had  not  completely  acquiesced  in  the  judgment  of     bishop  of 
the  Common  Pleas,  confirmed  by  that  of  the  Chancellob.    There     Chbstkb. 
are  no  other  cases  in  the  books,  which  bear  much  on  the  question 
proposed  to  us. 

For  the  reasons  given  in  support  of  the  Judge's  answer  to  that 
question  I  only  am  responsible. 

The  Eabl  of  Elbon  : 

This  case  involves  questions  certainly  of  very  considerable 
importance.  A  case  upon  the  same  subject  was  decided  by  the 
Court  of  Common  Pleas  many  years  ago,  *and  the  manner  in  [  •I5r>  ] 
which  that  case  was  decided  in  the  Court  of  Common  Pleas  was 
of  very  great  importance ;  first,  because  it  was  decided  by  most 
learned  Judges,  and  secondly,  because  it  was  a  case  in  which 
a  court  of  equity  sent  the  case  for  the  opinion  of  that  court  of 
law,  in  order  to  enable  the  court  of  equity  to  decide  what  it 
should  do  in  equity. 

The  case  was  thus:  There  had  been  a  purchase  of  an 
advowson,  the  incumbent  being  at  the  time  in  such  a  state 
that  he  died  within  two  days  afterwards.  The  period  was 
very  nearly,  if  not  exactly  the  same  as  in  the  present  case. 
It  was  one  circumstance  in  that  case,  that  the  intended  purchaser 
of  the  estate  stated  that  there  must  be  no  delay,  but  that  the 
contract  should  be  immediately  completed.  The  Court  at  that 
time  was  filled  by  Lord  Chief  Justice  Db  Gkby,  a  very  eminent 
Judge,  Mr.  Justice  Blackstone,  and  by  two  other  Judges.  The 
case  was  sent  for  the  opinion  of  the  Court  of  Common  Pleas,  for 
the  purpose  of  enabling  the  Lord  Chancellor,  Lord  Bathurst, 
to  determine  whether  the  contract  should  be  carried  into  execution 
by  an  actual  conveyance.  That  being  the  nature  of  the  case, 
and  that  being  a  case  in  equity,  makes  it  a  much  stronger  case 
than  if  the  court  of  equity  had  not  taken  that  course ;  for  with 
respect  to  many  cases  of  contract,  which  come  before  courts 
of  equity,  the  parties  resort  to  a  court  of  equity  because  it  is 
conceived  there  are  grounds  upon  which  a  court  of  equity  will 
grant  its  interposition  to  carry  into  e£fect  that  contract.  In  that 
case  the  controversy  was,  whether  supposing  that  contract  to  be 
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fox  good  in  *law,  the  party  onght  not  to  be  left  to  his  remedy  at  law, 
B WHOP  OP  instead  of  coming  into  equity  for  a  specific  performance  of  the 
Chesteh.  contract.  The  Chancellor  of  that  day  thought  fit  to  take  the 
opinion  of  the  Court  of  Common  Pleas,  upon  the  question 
whether  the  advowson  being  sold  at  such  a  period  nearly 
approaching  to  the  death  of  the  clergyman,  the  presentation 
as  well  as  the  advowson  being  included  in  the  conveyance,  the 
conveyance  carried  with  it  the  assignment  of  the  presentation ; 
and  the  Court  of  Common  Pleas  were  of  opinion  that  it  did,  and 
so  they  certified  to  the  Court  of  Chancery. 

I  observe  in  the  proceedings  in  this  case  in  the  Court  below, 
that  the  Court  seems  not  to  have  been  fully  informed  by  the 
counsel  at  the  Bar,  because  two  Judges  of  that  Court  now  concur 
in  the  opinion  that  this  was  a  good  conveyance,  who  then  thought 
it  was  not  so.  The  Court  seems  to  me  to  have  been  not  specific 
cally  informed  as  to  what  was  the  fact.  We  have  heard  it  stated 
at  the  Bar,  that  an  injunction  had  been  granted  by  the  Lord 
Chancellor  against  the  proceedings  in  the  quare  impedit,  and 
that  after  that  opinion  of  the  Court  of  Common  Pleas  was  com- 
municated to  his  Lordship,  he  did  not  continue  the  injunction. 
Now  that  circumstance  is  really  of  no  weight ;  it  was  quite 
unnecessary  to  continue  the  injunction,  because  the  moment  it 
was  intimated  that  in  the  opinion  of  the  Court  of  Common  Law, 
and  in  the  opinion  of  the  Lord  Chancellor,  that  was  a  good 
contract  to  be  carried  into  execution,  it  was  not  necessary  to  take 
the  trouble  of  asking  for  the  injunction  being  continued.  For 
[  'iss  ]  the  conveyance  *was  immediately  executed  which  carried  the  con- 
tract into  execution,  and  that  conveyance  having  been  executed, 
it  would  be  a  good  conveyance  of  the  presentation  as  well  as  of 
the  advowson ;  and  the  conveyance  being  a  good  conveyance  of 
the  presentation,  being  declared  by  the  Court  of  Chancery  to  be 
a  good  equitable  conveyance  of  the  presentation,  and  the  Lord 
Chancellor  proceeding  on  the  opinion  of  the  Court  of  Common 
Pleas,  there  was  ati  end  of  all  question. 

Now  regarding  the  effect  of  this  decision  on  human  transac- 
tions, seeing  that  in  all  probability  many  transactions  have  taken 
place  upon  the  footing  of  it^  it  does  appear  to  me,  I  confess,  very 
undesirable  that  thatdecision  should  be  shaken  by  the  courts  of 
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law.  I  had  much  rather  an  Act  of  Parliament  should  be  passed 
on  the  subject,  than  see  a  further  extension  of  that  doctrine,  of 
which  we  have  heard  much  in  the  argument  at  the  Bar.  I  most 
fully  concur  in  the  opinion  which  has  been  expressed  by  the 
learned  Judges. 

The  question  was  then  put  by  the  Lord  Chancellor. 

»  Judgment  reversed, 

Ireland. — Common   Pleas — Exchequer  Chamber. 

HEXEY  HAEDING  v.  JOHN   POLLOCK  and 

ARTHUR  HILL  C0RNWALLI8  POLLOCK. 

In  Error. 
(3  Bligh  (N.  S.)  161—236 ;  S.  C.  1  Dow  &  Clark,  453;  6  Bing.  25.) 

Upon  a  special  verdict  the  jury  found  that  by  an  Act  of  Parliament  in 
Ireland,  of  the  3rd  and  4th  of  Philip  and  Mary,  it  was  enacted  that  the 
King  and  Queen,  and  her  successors,  should  be  entitled  to  the  counties 
of  Leix,  Slievemarge,  Irry,  Glinmaliry,  and  Offaly,  and  that  for  making 
them  shire  grounds,  a  certain  portion  of  the  said  counties  should  thence- 
forth be  a  shire  or  county,  by  the  name  of  the  King's  county,  &c. ;  and 
that  from  the  year  1556,  (the  date  of  the  Act)  the  Kings  and  Queens  of 
Ireland  have  nominated  and  appointed,  and  been  used  to  nominate  and 
appoint  fit  persons  to  fill  the  office  of  Clerk  of  the  Peace  for  the  King's 
County,  to  the  year  1798,  in  which  year  it  was  found  that  the  defendants 
in  error,  were  by  patent  created  Clerks  of  the  Peace  within  every  county 
in  the  province  of  Leinster  except  Kilkenny,  to  hold  for  their  lives,  &c. ; 
and  that  they  under  the  patent  they  held,  exercised  the  duties  of  the 
office  till  1800;  and  that  the  King's  County  is  in  the  Province  of 
Leinster.  The  verdict  then  found  that  the  Custodes  Rotulorum  of  the 
county  have  appointed  persons  to  fill  that  office  in  the  said  county,  from 
the  year  1760  to  the  present  time,  (1819)  who  have  held  and  enjoyed  the 
said  office  accardingly,  with  the  exception  of,  &c.  who  were  in  possession 
under  the  Crown ;  and  further  set  forth  letters  patent,  dated  in  1776, 
apx>ointing  the  Earl  of  Drogheda  Custos  Botulorum  of  the  King's 
County  during  pleasure,  and  also  certain  deeds  or  warrants  under  seal, 
whereby  the  Earl  of  Drogheda  appointed  successively  two  Clerks  of  the 
Peace  for  the  King's  County,  who  executed  the  duties,  and  received  the 
emoluments  of  the  office  without  interruption  from  1772. 

Held,  reversing  the  judgment  in  the  Court  bdlow,  that  the  Custos 
Botulorum,  and  not  the  King,  has  by  law,  the  right  to  appoint  the 
Clerk  of  the  Peace  in  the  King's  County. 

This  was  a  writ  of  error  from  the  judgment  of  the  Court  of 
Exchequer  Chamber  in  Ireland,  affirming  the  judgment  of  the 
Court  of  Common  Fleas  in  Ireland  in  this  cause.    The  plaintiff 
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Harding  in  error,  claimed  the  oflSce  of  Clerk  of  the  Peace  for  the  King's 
Pollock.  County  in  Ireland,  and  had  been  several  years  in  possession  of 
it,  under  an  appointment  by  the  Custos  Rotulorum  of  the  county. 
The  defendants  in  error  claimed  the  same  office,  under  letters 
patent  from  the  Crown.  The  action  was  brought  for  money  had 
and  received,  to  ascertain  whether  the  right  to  make  such 
appointment  for  that  county  was  in  the  Crown  or  in  the  Custos 
Rotulorum. 

The  defendant  below  pleaded  two  pleas :  first,  the  general 
issue;  and,  secondly,  the  Statute  of  Limitations,  in  both  of 
which  issue  was  joined ;  but,  as  the  plaintiffs  below  sought  only 
to  establish  their  right,  no  question  arose  on  the  second  plea,  the 
object  of  which  merely  was  to  cover  the  profits  received  more 
than  six  years  before  the  commencement  of  the  action. 

The  case  was  tried  before  Lord  Norbury,  at  the  sittings  after 
Michaelmas  Term,  1819,  the  venue  being  laid  in  the  county  of 
the  city  of  Dublin.  At  that  trial,  a  special  verdict  was  found, 
stating  in  substance  as  follows :  ''  That  his  late  Majesty  King 
George  the  Third,  by  letters  patent,  under  the  great  seal  of 
Ireland,  dated  the  80th  of  July,  1798,  granted  to  the  said  John 
Pollock  and  Arthur  Hill  Comwallis  Pollock  (the  defendants  in 
error,)  the  office  of  Clerk  of  the  Peace  within  and  throughout  the 
Province  of  Leinster,  in  Ireland,  and  within  every  county  thereof, 
[  'ics  ]  except  *Kilkenny,  to  hold  for  their  lives,  and  the  life  of  the 
survivor  of  them,  which  letters  patent  were  duly  enrolled  in  the 
Rolls  Office,  on  the  4th  of  August,  1798,  and  were  duly  accepted 
by  the  said  John  Pollock  and  Arthur  Hill  Cornwallis  Pollock, 
and  that  they  are  fit  and  proper  persons  to  hold  the  said  office  ; 
and  that  by  virtue  of  the  said  patent,  they  duly  obtained  posses- 
sion of  the  said  office  in  the  King's  County,  and  exercised  the 
duties  thereof  by  them,  and  their  sufficient  Deputies,  until  the 
year  1800.  That  the  King's  County  is  in  the  Province  of 
Leinster,  and  is  one  of  the  counties  thereof;  and  that  by  an 
Act  of  Parliament  in  Ireland,  of  the  8rd  and  4th  of  Philip  and 
Mary,  and  in  the  year  of  our  Lord,  1556,  it  was  enacted,  that  the 
King  and  Queen,  and  her  successors,  should  be  entitled  to  the 
counties  of  Leix,  Slievemarge,  Irry,  Glinmaliry,  and  Offaly,  and 
that  for  making  them  shire  grounds  a  certain  portion  of  the  said 
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counties  should  from  thenceforth  be  a  shire  or  county  by  the     Harding 
name  of  the  King's  County,  and  that  the  residue  should  be  a    .pollock. 
county  by  the  name  of  the  Queen's  County.     That  from  the  year 
1556,  (at  which  time  it  appears  by  the  Act  of  Parliament  that  the 
lands  comprised  within  the  King's  County  were  first  made  a  shire 
by  the  name  of  the  King's  County,)  the  Kings  and  Queens  of 
Ireland  have  nominated  and  appointed,  and  been  used  and  accus- 
tomed to  nominate  and  appoint,  fit  persons  to  fill  the  office  of 
Clerk  of  the  Peace  for  the  King's  County  to  the  year  1798 ;  and 
that  the  Custodes  Rotulorum  of  the  county  have  appointed 
♦persons  to  fill  that  office  in  the  said  county,  from  the  year  1760      [  ♦le*  ] 
to  the  present  time,  who  have  held  and  enjoyed  the  said  office 
accordingly,   and   received   the  emoluments   thereof,   with   the 
exc?ption  of  Hugh  and  Andrew  Carmichael,  appointed  by  the 
Crown ;  and  of  one  James  Cowly,  the  deputy  of  the  said  John 
Pollock,  who  were  severally  in  possession  under  the  Crown." 
The  special  verdict  then  states,   "  Letters  patent  of  his  late 
Majesty,  bearing  date  October  80th,  1766,  and  duly  enrolled,  by 
which  the  Earl  of  Drogheda  was  appointed  Custos  Botulorum  of 
said  county  during  his  Majesty's  pleasure ;  and  then  sets  out  a 
writing,  under  hand  and  seal,  whereby  the  said  Lord  Drogheda, 
in  1772,  appointed  Edward  Moore  Dowden  Clerk  of  the  Peace 
and  deputy  Custos  Rotulorum  of  the  said  county,  during  the 
pleasure  of  the  said  Earl :  and  finds,  that  the  said  Dowden  took 
upon  himself  the  execution  of  the  duties  of  the  said  office,  and 
executed  the  duties  and  received  the  emoluments  thereof,  until 
his  death  in  1789  :  and  then  sets  out  an  appointment  of  the  said 
Henry  Harding,  (the  plaintiff  in  error,)  in  said  year  to  said  office,. 
by  said  Lord  Drogheda,   under  hand  and   seal,  during  good 
behaviour :   and  finds,  that  said  Harding  was  and  is  a  proper 
person  to  hold  the  said  office,  and  did  all  things  necessary  to 
qualify  him  to  hold  the  said  office,  and  to  make  him  a  complete 
Clerk  of  the  Peace,  and  was  admitted  to  the  said  office  and  took 
on  him  the  duties  thereof,  and  has  continued  from  thence  to  the 
present  time  to  execute  the  duties  and  receive  the  emoluments 
thereof,  without  interruption  *by  any  person,  and  conducted       [  mbs  ] 
himself  properly  therein  ;  and  that  said  Lord  Drogheda  is  still  " 
(at  the  time  of  finding  said  verdict,)  Custos  Botulorum  of  said 
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Habdino  county.  The  special  verdict  then  finds,  that  within  the  last  six 
Pollock,  years  the  defendant  received  fees  and  emoluments  of  the  said 
office  to  the  amount  of  one  shilling;  and  with  the  formal  conclu- 
sion submits  the  right  to  the  Court." 

On  this  special  verdict  the  Court  of  Common  Pleas  in  Ireland, 
in  Trinity  Term,  1821,  after  full  argument,  gave  judgment  unani- 
mously in  favour  of  John  Pollock  and  Arthur  Hill  Comwallis 
Pollock,  the  plaintiffs  in  the  action. 

From  this  judgment  Henry  Harding,  the  defendant  in  the 
action,  brought  a  writ  of  error  returnable  into  the  Court  of 
Exchequer  Chamber  in  Ireland,  where  he  assigned  the  general 
.error  only. 

The  case  was  again  fully  argued  in  that  Court,  which  in  June, 

1828,  affirmed  the  judgment  of  the  Court  of  Common  Pleas,  two 

-of  the  Judges  dissenting;   whereupon  the  original  defendant 

brought  his  writ  of  error  returnable  into  Parliament,  where  he 

vagain  assigned  the  general  error. 

The  case  was  arguedt  before  the  House  of  Lords,  first  in  1827, 
and  afterwards  before  the  Judges  in  1828. 

[  166  ]  Mr.  John  Campbell  and  Mr. ,  for  the  plaintiff  in  error. 

The  Solicitor 'General  and  Mr.  Brougham^  for  the  defendants 
in  error. 

In  the  course  of  the  argument  a  question  arose  as  to  a  word 
occurring  in  the  statute  12  Ric.  II.  c.  10,  whether  it  was  "  clerk 
or  clerks."  Upon  this  question,  the  Lord  Chancellor  said, 
''Mr.  Justice  Powell  interprets  it.  Clerk  of  the  Justices:  'When- 
ever the  Justices  take  4«.  a  day  for  their  time  at  the  said  Sessions, 
their  clerk  is  to  take  2«.' ;  *  in  Uncr  clerc'  It  is  a  clerk  of  the 
whole  body,  both  in  the  French  and  the  English  translation. 
The  folio  edition  of  the  statutes  from  which  I  read,  was  printed 
in  pursuance  of  the  address  of  the  House  of  Commons, — to  that 
we  must  refer.     The  other  printed  edition  is  different,  but  unless 

t  The  argoxnents  of  counsel  are  the  Judges.    For  the  same  cause  the 

omitted,  because  the  topics  of  argu-  reasons  printed  at  the  end  of  the 

ment    and   the   authorities  are  aU  cases  for  the  plaintiff  and  defendant 

noticed  in  the  opinions  delivered  by  in  error  are  not  reprinted. 
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that  edition  was  verified  by  comparison  with  the  record,  the  Hardiuo 
House  would  consider  themselves  bound  by  the  edition  printed  Pollock. 
under  authority." 

Another  question  arose  upon  an  inconsistency  of  statement  in 
the  special  verdict,  the  allegation  in  first  part  being,  that  ^*  By 
virtue  of  a  patent  (dated  the  80th  of  July,  1798,)  John  Pollock 
and  Arthur  H.  C.  Pollock  obtained  possession  of  the  oflSce  (of 
Clerk  of  the  Peace,)  in  the  King's  County,  and  exercised  the 
duties  thereof  by  them  and  their  sufl&cient  deputies  until  the 
year  1800."  In  a  subsequent  i  art  of  the  special  verdict  is  set 
forth  an  appointment  by  Lord  Drogheda,  in  1789,  of  Henry 
Harding,  as  Clerk  of  the  Peace  during  good  behaviour ;  that  he 
was  *a  proper  person  to  hold  the  oflSce,  and  did  all  things  neces-  [  •ibt  ] 
sary  to  qualify  him  to  hold  the  office  and  to  make  him  a  complete 
Clerk  of  the  Peace,  and  was  admitted  to  the  said  office,  and  took 
on  him  the  duties  thereof,  and  has  continued  from  thence  to  the 
present  time,  to  execute  the  duties  and  receive  the  emoluments 
thereof,  without  interruption,"  &c.  Upon  this  question  the 
following  observations  were  made: 

Thb  Lord  Chancellob  :  ^^28. 

April  22. 

It  says  they  were  in  possession,  and  exercised  the  duties,  but         

there  is  no  averment  that  they  received  the  fees.  In  the  latter 
part  it  is  averred,  ''  that  he  received  the  fees,  perquisites,  and 
emoluments  thereof,  without  any  interruption ; "  that  is,  as  to 
the  possession  of  the  fees  and  emoluments,  **  with  the  exception 
of  Hugh  and  Andrew  Carmichael,  who  were  in  the  possession 
of  the  office,"  saying  nothing  as  to  the  fees  and  emoluments. 
Putting  the  whole  record  together,  it  appears  that  the  plaintiff 
in  error  was  in  possession  during  the  whole  of  the  period  ;  that 
he  received  the  fees  and  emoluments  without  interruption  ;  that 
the  defendants  in  error  were  in  possession,  or  a  deputy  rather  in 
possession,  for  the  period  of  two  years,  and  received  no  fees  and 
emoluments :  the  words  ''  without  interruption,"  appear  to  be 
limited  to  the  words  ''  fees  and  emoluments." 


Mr,  Campbell : 
I  say  the  word  "  interruption  "  applies  to  all. 
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Habding      The  Lobd  Chancellor  : 

r. 

Pollock.  Yes,  SO  it  does,  if  it  stood  by  itself,  but  in  the  preceding  page 
it  is  stated  thus :  **  And  the  jurors  upon  their  oath,  do  further 
say  and  find,  that  the  persons  appointed  by  the  Gustos  Eotulorum, 

[  'les  ]  have  held  and  *en joyed  the  said  oflSce  of  the  Clerk  of  the  Peace, 
from  the  year  1760  to  the  present  time,  and  received  the  fees  and 
emoluments  thereof,  with  the  exception  of  Hugh  and  Andrew 
Carmichael,  who  had  been  appointed  by  the  Crown,  and  James 
Cowley,  who  had  been  appointed  by  the  plaintiff  John  as  his 
deputy,  in  the  said  office  of  the  Clerk  of  the  Peace  of  the  King's 
County  aforesaid,  and  who  severally  were  in  possession  of  the 
said  office  under  the  Crown: "  and  in  a  previous  page  it  is  stated, 
''  that  they  were  in  possession  of  the  said  office,  and  exercised  the 
duties  thereof  by  themselves,  or  their  sufficient  deputies,  under  or 
by  virtue  of  the  said  patent,  until  the  year  1800."  The  only 
way,  therefore,  in  which  you  can  reconcile  these  apparently  con- 
flicting averments  is,  to  state,  that  as  to  the  possession,  there  was 
an  interruption  for  two  years ;  but  no  interruption  as  to  the 
receipt  of  the  fees  and  emoluments.  You  may  so  reconcile 
them. 

Mr.  Campbell: 

The  grant  by  the  Crown  is  to  John  Pollock,  and  Arthur  Hill 
Cornwallis  Pollock.  John  could  not  appoint  under  this  patent. 
It  must  be  referred  to  some  antecedent  grant  to  John  separately, 
before  the  joint  grant  was  made. 

The  Lord  Chancellor  : 

In  a  previous  part,  it  appears  they  were  in  possession  from 
1798  to  1800.  It  seems  impossible  to  reconcile  the  statement,  if 
possession  is  material,  in  the  different  parts  of  this  record.  With 
regard  to  the  possession,  it  states  in  one  part  of  the  record,  that 
in  the  year  1798  this  appointment  took  place,  and  that  the  party 
was  in  possession  two  years  till  1800.  In  a  subsequent  part,  it 
states  that  other  parties  were  in  possession  from  an  anterior 
[  •169  ]  period,  down  to  the  *present  time,  without  any  interruption 
whatever.  It  states  first,  that  the  parties  who  took  under  the 
grant  of  1798,  were  in  possession,  and  exercised  the  duties  thereof 
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by  themselves,  or  their  sufficient  deputies,  under  or  by  virtue  of  Habdino 
the  said  patent,  until  the  year  1800,  a  period  of  about  two  years,  pollock. 
In  a  subsequent  part  it  states,  that  the  other  grantee  was  in 
possession,  from  an  anterior  period  down  to  the  present  time, 
and  received  the  fees  and  emoluments  of  the  office  without  any 
interruption.  Those  are  the  findings  upon  the  record,  and  if 
they  are  material,  they  are  directly  at  variance  with  each  other ; 
how  is  it  possible  that  this  House  can  deal  with  it?  I  said, 
assuming  that  it  is  a  material  averment  on  the  record,  it  is 
inconsistent  in  itself.  It  states,  without  interruption.  I  point 
this  out  for  consideration.  This  cause  has  been  depending  ten 
years,  and  we  should  be  very  sorry  to  send  the  record  down 
again. 

At  the  conclusion  of  the  argument  the  following  observations 
were  made : 

The  Lord  Chancellor  : 

It  appears  that  in  the  year  1556  a  statute  was  passed  by  the 
Irish  Parliament,  by  which  the  King's  County  and  the  Queen's 
County  were  created.  The  Custos  Rotulorum  was  appointed  I 
believe  after  that,  and  it  appears  according  to  the  special  verdict 
in  this  case,  that  for  a  period  of  two  hundred  years,  the  Crown 
have  uniformly  appointed  in  the  King's  County  to  the  office  of 
Clerk  of  the  Peace. 

This  action  was  tried  in  the  Court  of  Common  Pleas  in  Ireland ; 
a  special  verdict  was  found,  and  upon  that  judgment  was  given 
for  the  plaintiff.  *Upon  that  judgment,  a  writ  of  error  was  L  '170  ] 
preferred  to  the  Court  of  Exchequer  Chamber.  The  subject  was 
discussed  before  ten  of  the  Judges ;  and  eight  were  of  opinion  to 
confirm  the  judgment  of  the  Court  of  Common  Pleas.  From 
that  judgment  of  the  Exchequer  Chamber  of  Ireland,  the  writ  of 
error  has  been  brought  to  this  House. 

It  was  considered  during  the  last  Session  of  Parliament,  when 
this  case  came  on  for  consideration  before  a  noble  and  learned 
friend  of  mine,  who  at  that  time  held  the  office  which  I  have 
now  the  honor  of  holding,  that  the  general  question  was  of  such 
importance,  that  it  would  be  advisable  to  request  the  attendance 
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Habdikg     of  His  Majesty's  learned  Judges,  to  obtain  their  opinion  upon 
Pollock,      some  of  the  questions,  which  might  arise  out  of  the  discussion 
of  this  subject. 

The  main  point  for  consideration  is,  as  to  whether  or  not  the 
appointment  to  the  office  of  Clerk  of  the  Peace  for  the  King's 
County  in  Ireland  is  vested  in  the  Crown,  or  in  the  Custos 
Rotulorum.  I  have,  with  the  view  of  obtaining  the  opinion  of 
the  learned  Judges  as  to  this  pointy  which  will  be  a  guide  to 
the  determination  of  your  Lordships,  framed  several  questions, 
which,  with  your  approbation,  I  shall  submit  to  the  consideration 
of  the  Judges ;  one  as  arising  out  of  the  discussion  at  your 
Lordships'  Bar,  to  ascertain  what  opinion  the  learned  Judges 
entertain  as  to  this  point;  namely,  whether  previously  to  the 
statute  of  Hen.  VIII.,  the  appointment  to  the  office  of  Clerk  of 
the  Peace  in  the  English  Counties  was  vested  of  common  right 
[  •171  ]  in  the  King,  or  whether  it  was  in  the  Custos  Eotulorum  ?  *I 
have  also  framed  another  question,  to  ascertain  the  opinion  of 
the  learned  Judges  as  to  what  was  the  law  in  Ireland  up  to  the 
year  1800,  with  respect  to  the  general  counties  in  Ireland? 
And  I  have  also  framed  a  question  more  immediately  applicable 
to  the  present  subject,  whether,  having  regard  to  the  statute 
passed  in  the  year  1556  by  the  Irish  Parliament,  and  having 
regard  to  what  has  taken  plaee  under  that  statute,  the  learned 
Judges  are  of  opinion  that  the  appointment  to  the  office  of  Clerk 
of  the  Peace  of  the  King's  County  in  Ireland,  belongs  of  right  to 
the  Crown,  or  whether  it  belongs  to  the  Custos  Rotulorum? 
Those  are  the  principal  points  of  the  case  which  have  been 
argued  at  your  Lordships'  Bar. 

But  other  questions  have  arisen  out  of  the  particular  form  of 
this  record,  and  your  Lordships  will  concur  with  me  in  lamenting 
that  after  this  subject,  a  subject  of  very  great  importance,  has 
been  now  in  agitation  for  a  period  of  ten  years,  after  a  judgment 
pronounced  in  the  Court  of  Common  Pleas  in  Ireland  in  the  first 
instance  ;  after  an  appeal  to  the  Court  of  Exchequer  Chamber  in 
that  country,  and  after  an  appeal  to  this  House,  any  doubt  should 
arise,  whether  from  defects  in  the  record,  the  case  is  in  such  a 
shape  as  to  enable  your  Lordships  to  decide  upon  it  as  it  at 
present  lies  upon  your  table.     Several  questions  will  arise  out  of 
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those  points  which  are  peculiar  to  this  case,  originating  in  the     Habdixto 
shape  of  the  record,  and  with  your  Lordships'  permission  I  shall     pollckjk. 
prepare  some  questions,  which  I  consider  material,  arising  out 
of  the  record,  and  arising  out  of  those  particular  points  to  which 
your  attention  has  been  directed,  with  a  view  to  obtain  the 
opinion  of  the  *leamed  Judges  upon  those  points  which  are       [  •172  ] 
essential   before  we  come  to   the  consideration  of  the  main 
question. 

Ont  1828,  the  following  questions  were  proposed  by 

the  Lord  Ghancellob,  and  put  by  the  House  to  the  Judges  for 
their  opinions : 

First,  whether  the  appointment  to  the  office  of  Clerk  of  the 
Peace  within  the  shires  of  England  did  by  law,  previously  to  the 
passing  of  the  Act  87  Hen.  YIII.  c.  1,  belong  of  right  to  the 
Crown  or  to  the  Custos  Rotulorum  of  the  shire,  by  virtue  of  his 
said  office,  or  to  any,  and  to  what  person  or  persons  ? 

Secondly,  whether  the  appointment  to  the  office  of  the  Clerk 
of  the  Peace  within  the  shires  of  Ireland  did  by  law,  in  and 
previously  to  the  year  1800,  belong  of  right  to  the  Crown  or  to 
the  Custos  Botulorum  of  the  said  shire,  by  virtue  of  his  said  office, 
or  to  any,  and  what  other  person  or  persons? 

Thirdly,  whether  the  right  to  appoint  to  the  office  of  the  Clerk 
of  the  Peace  within  the  King's  County  in  Ireland  did  by  law,  in 
and  previous  to  the  year  1800,  belong  to  the  Crown  or  to  the 
Custos  Botulorum  of  the  said  shire,  by  virtue  of  his  said  office, 
or  to  any  and  what  other  person  or  persons  ? 

On  the  18th  May,  1829,  the  Judges  delivered  their  opinions        i^^^- 
as  follows  :  ^^    * 

LnrLBDALE,  J. : 

Upon  the  first  question,  I  am  of  opinion  that  the  right  to 
appoint  to  all  offices  connected  with  the  administration  of  justice, 
is  vested  in  the  Crown  by  the  royal  prerogative,  and  if  the 
♦Crown,  by  its  royal  prerogative,  constitutes  a  new  Court  of  [  •173  ] 
Justice,  it  may  appoint  the  Judges  of  the  Court  and  all  the 
subordinate  officers,  upon  such  terms  as  it  shall  think  proper. 
t  Blank  in  the  original  report. 
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HAEDiyo  So  also  if  the  Crown,  by  virtue  of  an  Act  of  Parliament,  is 
Pollock,  authorized  to  constitute  a  Court,  it  may  appoint  the  Judges  of 
that  Court,  and  also  the  officers,  in  such  manner  as  it  may  deem 
most  expedient  to  carry  into  effect  the  object  of  the  Legislature. 
But  if  in  the  constitution  of  a  Court  formed  under  the  authority 
of  Parliament,  the  Crown  is  to  appoint  the  Judges  alone,  but  not 
the  officers  of  the  Court,  the  Act  being  silent  as  to  the  appoint- 
ment of  any  officer,  then  I  apprehend,  as  a  matter  of  law,  the 
power  of  appointing  the  officers  belongs  to  the  Court  itself,  or 
to  some  member  or  members  of  the  Court  to  whom  particular 
duties  are  assigned,  and  who  in  the  discharge  of  these  duties 
must  commit  the  performance  of  the  minor  part  of  those  duties 
to  some  subordinate  officer  or  clerk:  and  if  the  Crown  having 
the  right  of  appointing  the  officers,  has  once  waived  it,  and  has 
suffered  either  the  Judges  of  the  Court  at  large,  or  some  particular 
Judge,  to  whom  special  powers  are  confided,  to  appoint  the 
officers  necessary  to  conduct  the  subordinate  business  of  the 
Court,  then  I  apprehend  the  Crown  cannot  afterwards  interfere 
and  take  from  the  Court  or  particular  members  the  appointment 
of  the  subordinate  officers ;  for  otherwise  great  confusion  would 
ensue  in  the  administration  of  such  officers,  acting  imder  the 
authority  of  the  Court,  but  liable  to  be  displaced,  and  the  Crown 
by  allowing  the  Court  to  appoint  the  officers  in  the  first  instance 
has  manifested  its  intention  that  that  should  be  the  course  of 
[  •174  ]  proceeding  in  the  *administration  of  justice  in  that  Court.  If  I 
am  right  in  taking  this  view  of  the  subject,  I  think  it  will  follow 
that  the  appointment  to  the  office  of  Clerk  of  the  Peace  within 
the  shires  of  England  did  by  law  previously  to  the  passing  of  the 
Act  of  37  Hen.  VIII.  c.  1,  belong  of  right  to  the  Custos  Eotulorum 
of  the  shire,  by  virtue  of  his  office. 

The  office  of  Custos  Eotulorum  and  that  of  Clerk  of  the  Peace, 
are  offices  created  within  time  of  legal  memory ;  no  immemorial 
usage  or  prescription  can  therefore  be  applied  to  either  of  them. 
But,  if  it  be  true,  that  in  the  cases  of  courts,  or  superior  offices 
entrusted  with  the  administration  of  public  justice,  the  principle 
be  recognized  that  the  members  of  the  Court,  or  some  superior 
officer,  have  appointed  the  subordinate  officers  or  clerks  to  assist 
in  the  administration  of  justice,  then  I  take  it  on  the  creation  of 
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new  courts  or  superior  officers  within  time  of  memory ;  the  same  Habdino 
principle  will  apply  that  the  Court  or  superior  officer,  as  the  case  pollock. 
may  be,  have,  as  incident  to  the  Court  or  office,  a  right  to  appoint 
the  subordinate  officers  or  clerks,  saving  always  the  right  of  the 
Crown,  on  the  first  creation  of  the  Court  or  superior  office,  to 
constitute  and  regulate  it  as  it  thinks  proper,  both  as  to  the  sub- 
ordinate officers  and  clerks,  and  in  other  respects  as  the  Crown 
thinks  fit. 

The  oldest  authority  that  recognizes  this  common  law  principle 
is  the  Statute  of  Westminster  2nd,  18  Edw.  I.  stat.  1,  c.  80,+ 
''  that  all  justices  of  the  benches  from  henceforth  shall  have 
in  their  circuits  clerks,  to  enrol  all  pleas  pleaded  before  them, 
like  as  they  have  used  to  have  in  *time  passed."  And  Lord  L  '175  ] 
Coke,  in  commenting  upon  this  statute,  in  2nd  Institute,  425, 
says  **  this  power  is  as  antiently  they  used  to  have,  that  is  by 
the  common  law."  And  he  states  the  reason  why  this  clause  of 
the  Act  was  passed,  that  the  King  had  been  informed  that  he 
might  appoint  the  officers  on  the  circuits,  which  this  writer 
declares  to  belong  to  the  justices,  and  that  they  enjoyed  the 
same  of  antient  time,  that  is  by  the  common  law  ;  and  then  he 
goes  on  to  give  the  reason  of  the  justices  having  this  power. 
(At  present  indeed  the  senior  Judge  appoints,  and  has  done  for  a 
considerable  time  past;  how  this  has  happened  I  cannot  now 
ascertain,  whether  the  second  Judge  had  acquiesced  in  the  senior 
Judge  appointing  so  long  that  it  cannot  now  be  objected  to,  or 
whether  the  practice  in  modern  times  may  be  evidence  of  a  usage 
before  the  time  of  legal  memory,  so  as  to  found  a  right,  such  as 
the  statute  referred  to  an  antient  usage)  ''  and  the  reason  thereof 
is  twofold ;  1st,  For  that  the  law  doth  ever  appoint  those  that 
have  the  greatest  knowledge  and  skill  to  perform  that  which  is 
to  be  done ;  2nd,  The  officers  and  clerks  are  but  to  enter,  enroll 
or  effect  that  which  the  justices  do  adjudge,  award,  or  order,  the 
insufficient  doing  whereof  maketh  the  proceeding  of  the  justices 
erroneous,  than  the  which  nothing  can  be  more  dishonourable 
and  grievous  to  the  justices,  and  prejudicial  to  the  party,  therefore 
the  law,  as  here  it  appeareth,  did  appropriate  to  the  justices  the 
making  of  their  own  clerks  and  officers,  and  so  to  proceed 
judicially  by  their  own  instruments,  and  that  this  was  the 
f  Bepealed,  44  &'4d  Viet.  c.  d9,  s.  3. 
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Habdikg  common  law.  The  King  cannot  grant  the  office  of  the  shire  or 
Pollock,  county  clerk  "  (who  is  to  *enter  all  judgments  and  proceedings 
[  *n^  ]  in  the  County  Court)  "  for  that  the  making  of  the  shire  clerk 
belongeth  to  the  sheriff  by  the  common  law,  as  in  Mitton's  case 
it  appeareth,  et  sic  de  cateris.^'  In  Milton's  case,  4  Coke  82,  the 
Queen  Elizabeth  had  granted  the  office  of  county  clerk,  or  shire 
clerk,  to  Mitton  and  others.  The  Queen  appointed  Hopton  to  be 
sheriff  of  the  county,  who  interrupted  Mitton.  It  was  resolved 
that  the  County  Court,  and  the  entering  of  all  proceedings  in  it, 
are  incident  to  the  office  of  sheriffs,  and  therefore  cannot  by 
letters  patent  be  divided  from  it,  and  after  adverting  to  some 
other  points  which  had  been  raised,  it  goes  on  to  state,  as  a 
general  answer  to  all  objections,  that "  great  inconvenience  would 
ensue  to  sheriffs,  who  are  great  and  ancient  officers  and  ministers 
of  justice,  if  such  grants  should  be  of  validity,  for  by  such,  as 
well  the  entering  of  all  proceedings  in  the  same  Court,  as  the 
custody  of  the  entries  and  Bolls  thereof,  do  belong  to  the  office 
of  sheriff."  He  proceeds  afterwards  to  say  "if  the  record  be 
embezzled  the  sheriff  shall  answer  for  it,  and  therefore  it  would 
be  full  of  danger  and  damage  to  sheriffs  if  others  should  be 
appointed  to  keep  the  entries  and  rolls  of  the  County  Court,  and 
yet  the  sheriffs  should  answer  for  them  as  immediate  officers  to 
the  Court,  and  therefore  the  sheriff  shall  appoint  clerks  under 
him  in  his  County  Court,  for  whom  he  shall  answer  at  his  peril. 
The  same  law  of  the  sheriffs  turn,  and  law  and  reason  require 
that  the  sheriff,  who  is  a  public  officer  and  minister  of  justice, 
and  who  as  an  officer  of  such  eminency,  confidence,  peril  and 
tL  *i75  ]  charge,  ought  to  have  all  rights  appertaining  to  *his  office,  and 
ought  to  be  favoured  in  law  before  any  private  person,  for  his 
singular  benefit  and  avail."  And  then  it  goes  on  to  state,  that 
the  sheriffs  shall  have  custody  of  gaols,  and  shall  put  in  such 
keepers,  for  whom  they  will  answer,  and  the  reason  given  is, 
because  they  shall  be  answerable  for  escapes  ;  and  it  goes  on  to 
state,  that  it  would  be  against  all  reason  that  they  should  be 
answerable  for  escapes,  and  subject  to  amerciaments,  and  yet 
that  another  should  have  the  keeping  and  custody  of  the  gaol. 
The  Parliamentary  declaration  in  the  statute  of  Westminster, 
and  Lord  Coke*s  Commentary,  and  also  the  resolutions  in  Mitton's 
t  The  numbei-s  1 75  and  176  ai-e  rejieated  by  ihistiike  in  the  original  pagination. 
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case,  seem  sufficient  to  shew  that  in  antient  offices  the  right  Habdino 
of  appointment  of  the  subordinate  officers  and  clerks  is  in  the  pollock. 
C!ourt  or  the  superior  officer,  as  the  case  may  be ;  and  I  apprehend 
that  if  a  new  Court  or  office  be  created,  the  same  rules  will  attach 
upon  them.  The  reasons  for  it  are  precisely  the  same.  The 
language  of  Lord  Coke  in  his  Institutes,  and  the  language  of  the 
Court  in  Mitton's  case,  apply  in  every  respect  to  suc'i  officers  as 
tae  Custos  Botulorum  and  the  Clerk  of  the  Peace,  whose  case  is 
now  under  consideration. 

With  respect  to  the  principle  of  new  offices  being  to  be  governed 
by  the  rules  of  the  common  law,  I  would  refer  to  the  case  of 
Wilkes  v.  Williams. \  That  was  an  action  on  promises,  and  the 
defendant  pleaded  in  abatement,  that  he  was  a  tipstaff  of  the 
Court  of  Chancery,  and  then  he  says,  that  there  is  an  antient 
custom  in  the  High  Court  of  *Chancery,  time  out  of  mind,  that  [  •176  ] 
all  the  resident  officers,  clerks  and  ministers  of  the  same  Court 
of  Chancery,  shall  be  freed  and  quieted,  as  antiently  used  to  be, 
according  to  the  liberties  and  privileges  of  the  Court  immemorially 
used,  and  ought  not  to  be  impleaded  elsewhere  than  before  the 
Chancellor  or  Keeper  of  the  Great  Seal ;  and  on  a  demurrer  to 
the  plea,  objections  were  taken  to  the  plea,  and  amongst  others 
it  was  stated  to  be  pleaded,  as  an  exemption  to  offices  created 
within  time  of  memory,  as  to  which  the  Court  held  that  such  a 
custom  might  well  extend  to  new  created  offices,  for  where  an 
immemorial  privilege  is  claimed  for  all  the  officers  of  the  Court, 
and  some  officers  are  made  within  the  time  of  legal  memory, 
they  must  also  fall  within  the  privilege.  So  I  say  here,  that  if 
the  common  law  allows  antient  Courts  and  superior  officers  to 
appoint  their  clerks  and  subordinate  officers,  the  same  common 
law  principle  applies  to  new  Courts  and  newly  created  offices. 

The  precise  origin,  either  of  the  Custos  Botulorum  or  of  the 
Clerk  of  the  Peace,  does  not  appear  to  be  very  well  known. 
There  were,  at  the  common  law,  persons  who  were  called  Con- 
servators of  the  Peace;  some  of  these  were  such  by  virtue  of 
certain  offices  which  they  held,  others  appear  to  have  been 
elected  ;  the  precise  nature  and  extent  of  their  functions  do  not 
appear  clearly  defined,  nor  whether  they  had  a  clerk  to  enrol 

t  8  T.  E.  631. 
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Harding      and  enter  their  proceedings,  nor  how  that  clerk  was  appointed. 

Pollock.      These  conservators  were  discontinued,  and  the  mode  in  which 
the  constitution  of  the  conservators  of  the  peace  was  changed, 

[  •177  ]  and  the  present  justices  of  the  peace  were  constituted,  *will  be 
seen  in  Lambard's  Eirenarcha.f  The  origin  of  the  justices  of 
the  peace,  as  at  present  constituted,  is  to  be  found  in  statutes 
passed  in  the  reign  of  Edward  III.,t  and  consequently,  within 
time  of  legal  memory.  It  may  be  considered  that  the  last  of 
these  was  more  particularly  that  which  decided  the  character 
and  constitution  of  the  present  justices.  These  justices  at  large 
had  at  first  the  custody  or  keeping  of  the  rolls,  and  even  still 
they  have  them  in  point  of  law,  as  all  writs  of  certiorari  and 
error  are  directed  to  them.  No  mention  is  made  in  any  of  these 
Acts  of  Edward  III.,  of  any  such  officer  as  Gustos  Rotulorum, 
(and  it  is  not  very  clear  when  he  was  first  constituted),  nor  of 
any  such  office  as  Clerk  of  the  Peace ;  but  in  the  12th  Bic.  II. 
c.  10,  it  is  provided  that  the  clerk  of  the  justices  shall  have  2«.  a 
day  for  his  wages,  and  the  clerk  of  the  justices  I  take  to  be  the 
present  Clerk  of  the  Peace.  In  the  11th  Hen.  VII.  c.  15,  the 
Custos  Botulorum  is  mentioned  as  being  to  have  the  oversight  of 
the  sheriffs  in  the  cases  mentioned,  and  it  seems  from  the  reference 
in  Lambard,§  that  there  was  such  an  office  as  Custos  Botulorum 
as  early  as  the  14th  of  Bic.  II.  It  does  not  appear  whether, 
previously  to  that  time,  there  was  any  such  person  as  the  Custos 
Botulorum,  and  if  there  was  not,  the  justices  would,  as  incident 
to  their  office,  have  a  right  to  appoint  the  clerk,  according  to  the 
rules  of  the  common  law. 
[  •178  ]  But  as  soon  as  the  justices  became  a  distinct  *Court,  it  would 

be  inconvenient  that  the  records  should  be  dispersed  amongst 
them  promiscuously,  and  not  kept  together  in  one  place.  Lord 
Holt,  in  Harcourt  v.  FoXy\\  says,  he  looks  upon  it,  it  was  in  the 
power  of  the  King  to  appoint  some  particular  person  to  have  the 
custody  and  charge  of  the  records,  and  that  he  should  be  a  person 
responsible  to  the  justices  for  the  safe  keeping  of  them,  and  he 

t  Cap.  4,  p.  21.  §  Eiren.  p.  42. 

X  l8t  Edw.   in.,  Stat.  2,   c.    16;  |j  See  1  Shower,  426,  506,  516,  and 

4  Edw.  in.  c.  2  [repealed,  44  &  45  Shower's  Pari.  Ca.  158,  4  Mod.  167, 

Vict.   c.   59,   s.  3];    18  Edw.  III.,  12  Mod.  42. 
Stat.  2,  c.  2,  and  34  Edw.  ill.  c.  1. 
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says  this  was  thought  convenient,  for  the  words  at  the  end  of  the  Harding 
commission  of  the  peace  are  "  we  appoint  you,"  such  a  one,  **  to  pollock. 
be  Keeper  of  the  Eecords  and  Rolls  of  the  County."  He  goes  on 
to  say  ''  this  seems  to  me  to  be  the  commencement  of  the  ofGice 
of  Gustos  Rotulorum,  for  no  one  being  more  in  commission  than 
another,  it  was  in  the  power  of  the  King,  by  his  prerogative,  to 
appoint  one  to  keep  the  records.  But,  therefore,  it  does  neces- 
sarily follow,  that  no  person  whatsoever  could  be  Gustos  that 
was  not  a  justice  of  peace  in  commission."  Then  Lord  Holt 
goes  on  to  consider  how  the  Gustos  came  to  appoint  the  Clerk  of 
the  Peace,  he  says  "the  Gustos  names  him  for  this  reason, 
because  the  rolls  and  records  of  the  sessions  being  by  the 
(Commission  put  into  the  custody  of  the  Gustos  Rotulorum,  the 
clerk  being  the  person  that  must  be  trusted  with  the  rolls  to 
make  entries  upon,  to  draw  judgments,  to  record  pleas,  to  join 
issues  and  enter  judgments,  then,  by  common  right,  and  by  the 
common  law  of  the  land,  it  belongs  to  him  that  hath  the  keeping 
of  the  records  to  nominate  this  clerk,  and  not  to  any  one  else, 
and  it  would  be  the  most  inconvenient  *thing  in  the  world  that  [  *179  ] 
the  Gustos  Rotulorum  being  entrusted  with  the  custody  of  the 
records,  by  his  commission,  any  other  should  be  made  Clerk  of 
the  Peace  for  the  actual  possession  of  these  records,  than  such  a 
one  as  he  should  appoint,  where  upon  any  loss  or  miscarriage  he 
is  answerable  for  it  himself  to  the  king  and  the  subject." 

This  reasoning  of  Lord  Holt,  as  to  the  propriety  of  the  person 
who  has  the  records  of  a  Gourt  entrusted  to  him,  appointing  a 
subordinate  officer  to  take  care  of  them,  is  certainly  extra  judicial, 
but  it  tells  in  precisely  with  what  is  said  by  Lord  Goke  in  his 
2nd  Institute,  commenting  on  the  statute  of  Westminster  the  2nd, 
as  to  clerks  of  assize,  and  the  language  of  the  Gourt  in  Mitton's 
case. 

This  conjecture  of  the  origin  of  the  Clerk  of  the  Peace  being 
appointed  by  the  Custos  Rotulorum,  is  called  in  question,  firsti 
because  in  12  Rich.  Il.t  he  is  called  clerk  to  the  justices; 
secondly,  because  Lambardt  calls  him,  in  conformity  with  the 
statute  of  Ireland  the  second,  clerk  to  the  justices,  and  not  the 
clerk  of  the  Custos  Rotulorum  only ;  thirdly,  because  in  the  Year 
t  Cap.  10.  X  Eirenarcha,  p.  394. 
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Habding  Books  +  he  is  called  the  clerk  and  the  attorney  of  the  King.  In 
Pollock,  the  reign  of  Richard  II.,  when  he  was  called  clerk  of  the  justices, 
it  does  not  appear  that  there  was  any  Gustos  Rotulorum ;  but, 
admitting  that  there  was,  and  adopting  the  assertion  of  Lambard, 
that  at  the  time  when  he  wrote,  the  oflScer  was  clerk  to  the 
justices,  it  does  not  follow  that  he  is  to  be  appointed  by  the 
justices.     The  justices  form  the  Court,  and  therefore  he  may 

[  ♦180  ]       \^ith  ♦propriety  be  called  their  clerk,  because  he  is  to  record  their 
proceedings,  and  it  is  his  duty  to  attend  the  Court. 

It  is  to  be  observed  also,  that  the  legal  custody  of  the  rolls  and 
records  is  in  the  justices,  though  the  actual  custody  is  in  the 
Custos  Botulorum,  who  is  to  produce  them  at  the  Sessions,  and 
upon  other  proper  occasions,  to  the  justices,  and  therefore  there 
is  no  more  inconsistency  in  callinlg  him  clerk  to  the  justices  when 
he  is  appointed  by  the  Custos  Rotulorum,  than  there  is  in  saying 
that  the  rolls  are  in  the  legal  custody  of  the  justices,  though  the 
actual  custody  is  in  the  Custos,  by  virtue  of  the  King's  commis- 
sion. But  if  Lambard's  authority  is  to  be  taken,  that  at  the  time 
when  there  was  a  Custos,  the  Clerk  of  the  Peace  was  the  clerk  of 
the  justices,  his  authority  must  be  taken  altogether ;  and  in  the 
next  paragraph  he  says  **  Howbeit "  (as  much  as  to  say,  notwith- 
standing he  is  clerk  to  the  justices)  "  the  nomination  and  appoint- 
ment of  him  hath  long  time  belonged  to  the  Custos  Rotulorum. 
And  this  oflBce  was  also  for  a  time  given  by  the  king's  letters 
patent  for  term  of  life,  as  that  of  the  Custos  Rotulorum  was, 
until  the  statute  of  37  Hen.  VIII.  c.  1,  recontinued  the  antient 
order  of  giving  it  by  the  Custos  Rotulorum  only."  He  therefore 
considers,  that  the  antient  order  of  giving  it  was  in  the  Custos. 

Then,  as  to  his  being  called  in  the  Year  Books  clerk  and 
attorney  of  the  King,  nothing  can  be » inferred  against  the  right 
of  the  Custos  from  that ;  if  he  is  to  enter  the  proceedings  on  the 
rolls  and  records,  he  is,  as  far  as  that  applies  to  entries  in  which 

I  *181  ]  the  King  is  concerned,  the  clerk  and  attorney  *for  the  King ;  but 
that  has  nothing  to  do  with  the  right  of  appointment.  The  officer 
on  the  circuit  who,  in  common  parlance,  is  called  clerk  of  assize, 
is  really  the  clerk  of  the  assize  and  clerk  of  the  Crown,  and  is  so 
called  in  his  grant  of  office.  The  Statute  of  Westminster  speaks 
t  2nd  Hen.  VII.,  fol.  1. 
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of  ihe  justices  within  their  circuits,  appointing  their  clerks  to  HASDira 
enrol  pleas  pleaded  before  them,  in  general  terms ;  and  when  his  pollock. 
duties  come  to  be  specified,  he  is  called  clerk  of  the  assizes  and 
clerk  of  the  Grown :  that  is,  he  is  the  clerk  of  the  assizes  as  to  those 
things  which  relate  to  civil  suits,  and  clerk  of  the  Crown  as  to 
those  things  which  relate  to  the  Crown.  It  is  not  material  to 
consider  in  what  relation  this  officer  stood  to  the  Gustos,  whether 
he  is  his  deputy  or  his  clerk,  or  the  clerk  to  the  body  of  justices, 
for  whom  the  Gustos  keeps  the  rolls  and  records ;  but  the  question 
is,  in  whom  is  the  right  of  appointment?  He  cannot  be  con- 
sidered as  the  deputy  of  the  Gustos  in  the  legal  sense  of  the 
word,  because  a  deputy  may  perform  all  the  duties  of  the  prin- 
cipal, which  the  Clerk  of  the  Peace  cannot. 

Besides  the  case  of  Harcourt  v.  FoXy  there  is  the  case  of 
Saunders  v.  Owen  A  That  was  an  assize  of  novel  disseisin  of  the 
office  of  Clerk  of  the  Peace.  The  case  turned  upon  the  manner 
of  the  appointment,  because  at  that  time  there  was  no  doubt 
about  the  right  of  the  Gustos  to  appoint.  In  the  report  of  the 
case  in  Salkeld,  the  Court  say  that  it  always  belonged  to  the 
Gustos  Botulorum  to  nominate  the  Clerk  of  the  Peace,  but  the 
Clerk  of  the  Peace  was  removable  whenever  the  Gustos  Botu- 
lorum was  removed  or  changed,  and,  moreover,  was  *removable  [  •i^s  ] 
at  the  will  of  the  Gustos  till  the  82nd  of  Hen.  VIII.,  which 
makes  him  to  continue  in  quousque  the  Gustos  shall  continue  in. 
This,  therefore,  is  a  declaration  of  the  Court  as  to  the  original 
right  of  the  Gustos,  and  also  considers  that  the  effect  of  the 
statute  of  the  87th  of  Hen.  YIII.,  only  altered  the  period  of  the 
duration  of  the  office.  In  Jenkins  |  it  is  stated,  that  the  Gustos 
Botulorum  appoints  the  Clerk  of  the  Peace. 

In  The  King  v.  Evans%  the  Gustos  Botulorum  having  been 
displaced,  the  Clerk  of  the  Peace  refused  to  deliver  the  rolls  to 
the  new  Gustos ;  he  was  indicted  and  found  guilty,  and  removed 
from  his  office  and  brought  a  mandamus  to  be  restored.  It  was 
said  that  he  was  a  ministerial  officer  to  the  Gustos,  and  ought  to 
deliver  the  records  to  him  at  the  end  of  the  session.  The  Chief 
Justice  says,  "  The  Clerk  of  the  Peace  ought  to  make  out  all  the 

t  Salk.  467 ;  5  Mod.  386 ;  Ist  Ld.  %  Cent.  216,  fo.  59. 

Baym.  158 ;  Carth.  426.  §  4Mod. 31;  1  Show.  282;  12Mod.  13. 
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Habdixo     process  which  cannot  be  done  without  the  rolls.    When  they  are 

Pollock,  completed,  he  must  deliver  them  to  the  Gustos,  but  so  long  as 
,  they  are  in  process  they  are  to  be  with  the  Clerk  of  the  Peace ;  " 
and,  therefore,  it  seemed  reasonable  that  the  defendant  should 
be  restored ;  but  three  Judges  were  of  a  contrary  opinion.  This 
case  does  not  seem  to  prove  much  either  way  as  to  the  right 
of  appointment,  but  only  as  to  the  conduct  of  the  Clerk  of 
the  Peace,  and  that  the  Custos  might  require  the  rolls  to  be 
delivered  to  himself,  if  he-  thought  fit,  of  which  there  could 
be  no  doubt.  In  the  same  case,  as  reported  in  12  Modern 
Eeports,  Holt  says,  "the  custody  of  the  rolls  belongs  to  the 

[  •183  ]  *Custos  Rotulorum.  The  Clerk  of  the  Peace  is  a  distinct 
oflScer,  and  not  a  mere  servant."  A  peremptory  mandamus  was 
ordered. 

Then  it  is  material  to  consider,  whether  the  statute  of  the 
37th  of  Hen.  VHI.  c.  1,  throws  any  light  upon  the  subject.  It 
legins,  "Where,  before  this  time,  the  Lord  Chancellor  of  England, 
for  the  time  being,  hath,  by  reason  of  his  office  of  the  Chancellor- 
ship, the  nomination  and  appointment  of  the  Custos  Rotulorum, 
and  that  in  like  manner  all  and  every  person  which  hath  had 
and  enjoyed  the  said  office  of  the  Custos  Rotulorum  hath  had, 
until  now  of  late,  the  nomination  and  appointment  of  the  Clerk 
of  the  Peace :  And  whereas  now  of  late  divers  and  sundry  persons, 
-  not  being  learned,  nor  being  able  for  lack  of  knowledge,  to  exercise 
the  offices  of  Custos  Rotulorum  and  Clerk  of  the  Peace,  have  of 
late  years,  by  labour,  friendship,  and  other  means,  attained  and 
gotten  for  term  of  their  lives,  of  the  King's  Majesty,  several 
grants,  by  his  Highness's  letters  patent  to  them  made,  of  the 
said  clerkships  of  the  peace ;  "  and  then  it  goes  on  to  enact  how 
the  appointments  to  these  offices  shall  be  made  in  future,  and  as 
to  the  Clerk  of  the  Peace,  that  he  shall  be  appointed  by  the 
Custos.  Further  Acts  of  Parliament  have  since  been  passed  as 
to  these  offices,  but  they  are  not  material  to  the  present  enquiry. 
This  recital  then  appears  to  contain  a  direct  recognition  of  the 
right  of  the  Custos  Rotulorum  to  appoint  the  Clerk  of  the  Peace. 
It  says,  that  the  Custos  hath  had,  until  now  of  late,  the  nomina- 

[  *184  ]  tion  and  appointment.  That  must  *mean  the  lawful  and  rightful 
nomination  and  appointment,  and  then  it.  goes  on  to  give  the 
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Gustos  a  distinct  power  of  appointment  to  the  office,  to  be  held     Habdino 
as  long  as  he  should  continue  Gustos.  pollock. 

It  may  however  be  said,  that  this  Act  cannot  be  taken  to 
recognize  any  pre-existing  right  in  the  Gustos,  because  it  says 
that  the  Lord  Ghakgellob  had,  by  virtue  of  his  office,  the 
nomination  and  appointment  of  the  Gustos,  and  which  he  had 
not  by  law.  I  admit  that  ho  had  it  not  by  law.  The  only  way 
to  account  for  this  recital  in  the  Act  is,  that  in  point  of  fact,  he 
had  exercised  the  right,  and  which  he  probably  had  done,  because 
he  made  out  the  commission ;  and  he  might  consider  that  it  was 
proper  for  him  to  direct  who  were  to  keep  the  records.  But  at 
all  events,  there  is  a  ParUamentary  recognition  that  the  Crown 
had  not  appointed  the  Glerk  of  the  Peace,  at  the  first  formation 
of  the  Court  of  the  Justices,  because  it  says,  that  the  Gustos 
Botulorum  had  imtil  now  of  late  appointed  the  Glerk  of  the 
Peace;  and  that  now  of  late,  persons  had  got  grants  from  the 
Grown ;  and  of  course,  it  follows,  that  at  the  first  formation,  the 
Crown  had  not  exercised  the  right,  and  that  being'  so,'  the  title  of 
the  Grown  cannot  be  supported ;  and  then  it  becomes  a  question, 
whether  the  nomination  be  in  the  Justices  at  large,  or  in  the 
Gustos  Botulorum. 

It  may  be  said  there  are  a  great  many  offices  in  courts  of 
justice,  where  the  power  of  nomination  is  not  as  is  contended  for 
by  the  plaintiff  in  error.  No  doubt  many  are  in  the  Crown,  as  to 
which,  I  consider  that  the  right  of  nomination  was  reserved  by 
the  Crown,  at  the  original  formation  of  the  Court.  In  others,  it 
is  in  the  Chief  Justice ;  and  *as  to  them,  I  consider  that  the  right  [  'i^j  ] 
of  the  Chief  Justibe  is  founded  in  prescription,  which  has  taken 
it  away  from  the  Court  at  large.  There  are  many  which  are 
appointed  by  the  Chief  Officer,  but  these  are  subordinate  officers 
or  clerks,  who  are  appointed  by  the  superior  officers. 

In  Skrogges  v.  Coleshilly^  it  appears  that  the  office  of  Exigenter 
became  vacant  in  1558,  and  afterwards  Sir  Richard  Brooke,  Chief 
Justice  of  the  Common  Pleas  died,  and  during  the  vacancy  of 
both  offices  Queen  Mary  granted  the  office  of  Exigenter  to 
Coleshill,  and  afterwards  granted  the  office  of  Chief  Justice  to 
Anthony  Brown,  who  refused  to  admit  Coleshill,  and  granted  the 

t  Dyer,  175. 
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Hahding     office  to  Skrogges ;  and  then  in  1st  and  2nd  Eliz.,  the  rights  of  the 
Pollock,     parties  were  discussed.,  and  it  was  held  by  the  Judges  present, 
viz.  the  Judges  of  the  King's  Bench  and  the  Chief  Baron  (the 
Judges  of  the  Common  Pleas  being  excluded),  that  the  title  of 
Coleshill  was  null,  and  that  the  gift  of  the  office  by  no  means,  and 
at  no  time,  belongs  or  can  belong  to  the  Queen,  but  is  only  in  the 
disposal  of  the  Chief  Justice  for  the  time  being,  as  an  inseparable 
incident  belonging  to  the  person  of  the  Chief  Justice,  by  reason 
of  prescription  and  usage.     At  the  end  of  the  case,  a  reference  is 
made  to  the  Statute  of  Westminster,  and  it  then  goes  on  thus : 
''and  so  it  seems  in  reason  that  the  Justices  were  before  the 
clerks,  and  made  clerks  at  their  pleasure."     In  this  case,  the 
title  of  the  Chief  Justice  stands  upon  usage  and  prescription,  and 
very  properly  so,  because  by  the  common  law,  the  right  to  appoint 
[  'ise  ]       ♦the  officers  of  the  Court,  was  in  all  the  Judges  of  the  Court,  and 
the  Chief  Justice  alone,  could  only  appoint  by  usage  and  prescrip- 
tion.   But  the  case  is  important  in  this  point  of  view,  that  it 
;says  the  gift  of  the  office  by  no  means,  and  at  no  time,  belongs 
'Or  can  belong  to  the  Queen ;  and  the  question  then  I  apprehend 
wras  between  the  right  of  the  whole  Court  and  the  right  of  the 
•Chief  Justice,  which  latter  could  only  be  founded  on  prescription. 
The  next  case  to  that  of  Skrogges  is  in  Dyer,  176  a,t  by  which 
it  appears,  that  the  office  of  Chirographer,  and  of  Custos  Brevium 
in  the  Common  Pleas,  both  belong  to  the  King. 

The  next  cases  are  Duchesa  of  Grafton  v.  IIolt,X  and  Bridgman  v. 
HolL%  In  these  cases,  the  question  was  between  the  Crown  and 
the  Chief  Justice  of  the  King's  Bench,  as  to  the  right  of  appointing 
the  chief  clerk  of  the  King's  Bench.  The  Chief  Justice  claimed 
the  right  by  prescription;  and  one  question  was,  whether  the 
prescription  was  interrupted  by  an  Act  of  Parliament  of  15th 
Edw.  III.  ?  But  the  right  of  the  Chief  Justice  was  put  on  the 
point  of  prescription,  and  not  upon  the  common  law  right,  for 
that  would  have  given  it  to  the  whole  Court. 

Another  question  is,  whether  this  right  of  nomination  is  not  a 
matter  of  fact,  to  be  decided  by  a  jury,  rather  than  a  matter  of 
law  ?    But  I  think  it  is  a  question  of  mere  law,  for  the  reasons  I 

t  Kirkhams  case.  §  Shower's  Parliamentary  Coses, 

I  Skinner,  354.  111. 
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have  given.  The  only  thing  that  could  be  considered  as  a  matter  Harding 
of  fact,  to  be  tried  by  a  *jury,  would  be,  whether  the  Crown  had  pollock. 
reserved  the  right  of  nominating  the  Clerk  of  the  Justices,  or  [  *187  ] 
whatever  he  may  be  called,  at  the  time,  when  the  first  commis- 
sion issued  for  appointing  Justices  of  the  Peace?  and  I  think 
that  courts  of  law  may  take  judicial  notice  that  the  Crown  did 
not  do  so,  from  a  total  absence  of  any  thing  appearing  to  coun- 
tenance such  a  supposition,  and  from  the  language  of  the  statute 
of  37  Hen.  VIII.,  where  such  exercise  in  fact  is  distinctly  nega- 
tived, and  from  the  various  authorities  which  I  have  referred  to, 
as  to  the  office  in  question,  in  none  of  which  is  it  in  any  way 
supposed  that  the  Crown  did  exercise  such  a  right  in  the  first 
instance.  It  may  be  said,  that  in  the  Counties  Palatine,  a 
different  rule  prevails ;  and  that  in  the  County  Palatine  of  Lan- 
caster, the  Clerk  of  the  Peace  is  not  appointed  by  the  Custos 
Rotulorum ;  and  that  in  Durham,  the  Bishop  does  not  appoint 
in  the  character  of  Custos  Eotulorum.  Whatever  is  done  in  the 
Counties  Palatine,  is  not  necessarily  according  to  the  rule  of 
the  common  law.  But  it  depends  altogether  on  the  particular 
constitution  of  each  county,  as  it  was  originally  formed  by  Act  of 
Parliament,  or  otherwise;  and  I  do  not  consider  that  what  has 
been  done  in  Counties  Palatine,  can  affect  the  general  principles 
of  the  common  law. 

I  am  therefore  of  opinion  upon  the  first  question,  that  the 
appointment  to  the  office  of  Clerk  of  the  Peace,  within  the  shires 
of  England,  did  by  law,  previously  to  the  passing  of  the  Act 
87  Hen.  VIII.  c.  1,  belong  of  right  to  the  Custos  Eotulorum  of 
the  shire,  by  virtue  of  his  said  office. 

The  law  of  Ireland  before  the  time  of  Henry  II.,  *was  the  [  'iss  ] 
Brehon  law.  King  John  in  the  twelfth  year  of  his  reign,  is  saidt 
to  have  gone  into  Ireland,  and  there,  by  the  advice  of  grave  and 
learned  men  in  the  laws,  whom  he  carried  with  him,  by  Parlia- 
ment, to  have  ordained  and  established  that  Ireland  should  be 
governed  by  the  laws  of  England;  some  of  the  Irish  accepted, 
but  others  objected  to  this.  In  the  Parliament  at  Rithensy,* 
the  Brehon  law  was  abolished.     In  Poyning's  law,§  it  is  pro- 

t  Co.    Lit.    141,   **de    Commimi  t  40  Edw.  HI. 

omxuum  de  Kibemia  consensu."  §  10  Hen.  YII. 
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Habdino     vided,  that  the  English  statutes  before  that  made  in  England, 

Pollock,     shall  be  in  force  in  Ireland. 

Whatever  therefore  were  the  rights  of  the  Crown,  or  other 
persons  in  England,  at  the  formation  of  the  Courts  of  Justices  in 
England,  were  also  the  rights  of  the  corresponding  persons  in 
Ireland.  No  Act  of  Parliament  in  Ireland,  before  the  year  1800, 
took  away  the  right  of  the  Custos.  I  am  of  opinion,  therefore, 
on  the  second  question,  that  the  appointment  of  the  office  of 
Clerk  of  the  Peace  within  the  shires  of  Ireland,  did  by  law,  in 
and  previously  to  the  year  1800,  belong  of  right  to  the  Custos 
Eotulorum  of  the  shire,  by  virtue  of  his  said  office. 

The  King's  County  was  created  by  8  &  4  Phil.  &  M.  c.  2,  s.  8. 
A  new  county  with  all  the  officers  attached  to  it,  will  follow  the 
rule  of  all  other  counties ;  and  if  the  Crown  at  the  time  of  the 
original  formation  of  the  Court  of  the  Justices  in  England,  did 
not  exercise  the  right  of  nomination  and  appointment  of  the 
officers,  it  could  not  do  so  in  Ireland,  either  when  the  Court  of 
[  *189  ]  Justices  was  *first  formed  there,  or  at  the  time  of  the  formation 
of  the  King's  County.  The  clause  of  the  Act  creating  the  King's 
County  is  as  follows ;  *'  And  be  it  also  enacted,  by  the  authorities 
aforesaid,  that  the  New  Fort  in  OflEaily  be  from  henceforth  for 
ever  called  and  named  Phillipstown,  and  that  the  said  countrie  of 
Offaily,  and  such  portion  of  the  said  Glinmalry  as  standeth,  and 
is  situated  of  that  side  of  the  river  of  Barrow,  whereupon  the 
said  Phillipstown  standeth  and  is  situated ;  and  all  the  segniories, 
honors,  manors,  lands,  tenements  and  hereditaments  of  the  same 
country  and  portion,  and  every  of  them,  be  from  the  Feast  of 
St.  Michael  the  Archangel,  next  coming  after  the  first  day  of  this 
present  Parliament,  one  shire  or  countie  named,  known  and  called 
the  King's  Countie;  and  shall  from  the  said  Feast  be  taken, 
reputed  and  used  as  a  countie  or  shire  to  all  purposes  for  ever ; 
and  that  there  shall  be  appointed,  ordayned  and  made,  within 
the  said  countie  or  shire,  for  the  rule  thereof  and  execution  of 
things  there,  sherife,  coroners,  escheator,  clerke  of  the  market, 
and  other  officers  and  ministers  of  justice,  yearly,  as  in  other  the 
shires  or  counties  of  this  realm  of  Ireland  be  or  should  be." 

I  am  therefore  of  opinion  as  to  the  third  question,  that  the 
right  to  appoint  to  the  office  of  Clerk  of  the  Peace,  within  the 
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King's  County  of  Ireland,  did  by  law  in,  and  previously  to  the  Habding 
year  1800,  belong  to  the  Gustos  Rotulorum  of  the  said  shire,  by  pollock. 
virtue  of  his  said  office. 

[Opinions  were  delivered  at  length  by  Vauohan,  B.,  and 
Gasblee,  J.,  agreeing  with  the  opinion  of  Littledale,  J.,  and 
substantially  for  the  same  reasons.  Bayley,  J.,  delivered  an 
opinion  to  the  effect  that  if  the  Grown  had  not  reserved  the  right 
or  conferred  it  otherwise,  it  belonged  to  the  Justices  at  large  in 
Quarter  Sessions.] 

The  other  Judges  who  were  present  concurred  in  the  opinions       [  284  ] 
delivered  by  Littledale,  J.,  Vauohan,  B.,  and  Gasblee,  J. 

The  Lord  Chancellor:  1829. 

June  10. 

This  is  a  writ  of  error  from  the  Court  of  Exchequer  Chamber        

in  Ireland.  The  question  relates  to  the  appointment  of  the  ^  -' 
Clerk  of  the  Peace  in  the  King's  County  in  Lreland.  It  was 
contended  on  the  one  side,  that  the  appointment  of  Clerk  of 
the  Peace  of  the  King's  County  in  Ireland  was  in  the  Crown ; 
on  the  other  hand  it  was  contended,  that  it  belonged  to  the 
Gustos  Eotulorum  of  the  county.  The  Court  of  Exchequer 
Chamber  in  Ireland  was  of  opinion  that  the  appointment 
belonged  to  the  Crown. 

A  writ  of  error  was  brought,  and  it  was  argued  in  this  House 
during  the  last  Session  of  Parliament.  It  was  a  case  of  great 
importance,  and  all  the  Judges  were  assembled  for  the  purpose 
of  hearing  the  arguments,  in  order  that  your  Lordships  might 
have  the  benefit  of  their  advice  and  assistance  with  respect 
to  the  subject. 

The  learned  Judges  differed  in  opinion,  and  they  postponed, 
therefore,  delivering  their  judgments  till  the  present  Session. 
That  difference  still  continued  ;  a  great  majority  of  the  Judges, 
however,  were  of  opinion,  that  the  right  to  that  appointment 
was  in  the  Gustos  Botulorum  of  the  King's  Coimty,  one  Judge 
only  dissenting.  The  opinions  of  the  learned  Judges  were 
delivered  at  great  length  in  this  House.  I  had  an  opportunity 
of  attending  to  their  reasonings  at  the  time.  I  have  since 
been  favoured  with  copies  of  their  judgments,  and  have  had  an 
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Habdixg 

r. 
Pollock. 


[  •236  ] 


opportunity  of  again  considering  them;  and  without  troubling 
you  by  going  over  the  same  arguments  which  have  been  already 
advanced  upon  the  subject  in  great  detail,  it  may  be  sufficient 
for  me  to  state,  that  I  am  ^satisfied  that  the  decision  of  the 
Court  below  was  erroneous,  and  that  the  appointment  of  this 
office  is  not  in  the  Crown,  but  in  the  Custos  Rot  riorum.  I  am 
of  that  opinion  upon  the  authorities  that  were  cited  by  the 
learned  Judges,  by  which  they  fortified  their  opinions,  and  by  the 
reasonings  which  they  employed  in  support  of  their  opinions.  I 
therefore  propose  that  the  judgment  of  the  Court  below  be  reversed. 

^  .         Judgment  reversed. 


1829. 
March  2. 

Best,  C.J. 
June  23 

Alexander, 
C.B. 

Lord  Eldon. 

[261] 


[  ''^''  ] 


England. — Court  of  Chancery. 
DUFFIELD  V.  DUFFIELD.f 

(3  Bligh  (N.  S.)  260—346 ;    S.  0.  1  Dow  &  CL  268,  395 ;  reversing  2  Sim.  & 
St.  544  ;  4  L.  J.  Ch.  189.) 

A  testator  by  his  will,  devised  to  trustees  and  their  heirs,  all  his  free- 
hold and  copyhold  land  at  S.  and  also  his  freehold  land  at  H.  in  case 
there  should  be  but  one  son  of  lii»  daughter  A.  who  should  attain  the 
age  of  twenty- one  years,  upon  trust  for  such  son  and  his  heire ;  and  in 
case  there  should  be  two  or  more  sons  of  A.  who  should  attain  the  age 
of  twenty-one  years,  then  in  trust  for  the  second  of  such  sons  and  his 
heirs ;  and  in  case  there  should  be  no  son  of  A.  upon  trust  for  such  of  the 
daughters  of  A.  (if  any)  as  should  first  attain  the  age  of  twenty-one  years. 

The  testator  afterwards  made  a  codicil  to  his  will  whereby  he  directed 
**  that  the  son  of  his  daughter  A.  who  should  first  attain  the  age  of  twenty - 
one  years,  should  on  attaining  that  age  change  his  name  to  Elwes  ;  and 
he  devised  to  the  said  son  of  A.  on  his  attaining  the  age  of  twenty-one 
years,  and  changing  his  name  to  Elwes,  all  his  freehold  property,  to  hold 
to  his  said  grandson,  his  heirs,  and  assigns ;  and  he  thereby  ^ratified  and 
confirmed  the  said  will,  except  as  before  was  excepted." 

Held  that  the  will  was  revoked  by  the  codicil  as  to  the  corptis  of  the 
lands  at  S.  and  H.  by  the  effect  of  inconsistency  of  devise,  but  that  the 
will  was  unrevoked  and  operative  in  other  respects;  and  that  under 
the  devise  by  the  effect  of  the  will  and  codicil,  no  estate  in  the  lands 
at  S.  and  H.  and  the  other  freehold  estates,  was  vested,  but  remained 
contingent  upon  the  event  of  sons  or  daughters  of  the  testator's  daughter, 
according  to  the  limitations  of  the  will,  living  to  attain  the  age  of  twenty- 
one  ;  and  that  until  the  vesting  upon  that  event,  (or  until  that  event 
should  become  impossible),  the  estate  in  the  lands  vested  in  the  trustees, 
and  the  rents  and  profits  were  applicable  according  to  the  trusts  of  the  will. 

George  Elwes  being  at  the  time  of  making  his  will,  and  until 

his  death,  seised  of  or  well  entitled  to  an  estate  of  inheritance 

t  The  correct  title  of  this  case  is  Daffield  v.  Elwea, — 0.  A.  S. 
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in  fee  simpley  of  and  in  divers  freehold  manors,  messuages,  Dcffibld 
lands  and  hereditaments,  situate  in  the  counties  of  Berks,  dufkibld. 
Surrey,  Middlesex,  and  Suffolk,  and  elsewhere,  and  also  to  an 
estate  of  inheritance  in  fee  of,  and  in  divers  copyhold  and 
customary  hereditaments,  situate  in  the  counties  of  Berks, 
Essex,  and  Suffolk,  and  elsewhere ;  and  also  possessed  of  and 
well  entitled  to  a  very  considerable  personal  estate  and  effects, 
consisting  of  valuable  leasehold  messuages  and  hereditaments, 
monies  in  the  funds,  and  various  other  particulars ;  when  he 
was  of  sound  and  disposing  mind,  memory,  and  understanding, 
duly  made  and  published  his  last  will  and  testament  in  writing, 
bearing  date  the  1st  day  of  March,  1811,  and  duly  executed 
by  him,  and  attested  as  by  law  required,  to  pass  *freehold  estates  [  ♦263  ] 
by  devise ;  and  he  thereby  among  other  things,  devised  and 
bequeathed  as  follows  :  ''  I  give  and  bequeath  unto  my  brother 
John  Elwes,  and  Abraham  Henry  Chambers,  (the  respondent) 
and  their  heirs,  all  that  my  freehold  and  copyhold  farm  and 
estate,  situate,  lying,  and  being  in  Southwood  Park,  in  the 
county  of  Suffolk,  which  I  lately  purchased  from  John  Pytches, 
Esquire,  (and  the  copyhold  part,  whereof  I  have  already  sur- 
rendered to  the  uses  of  my  will ;)  and  also  all  that  my  freehold 
farm  and  estate  at  Haverhill,  in  the  county  of  Essex,  to,  for,  and 
upon  such  trusts  as  are  in  and  by  this  my  will  expressed  and 
declared  thereof ;  (that  is  to  say)  in  case  there  shall  be  but 
one  son  of  my  daughter  Amelia  Maria  Frances  Duffield,  by  her 
present  husband,  the  said  Thomas  Duj£eld,  who  shall  attain 
the  age  of  twenty-one  years,  upon  trust  for  such  son,  his  heirs 
and  assigns,  for  ever ;  and  in  case  there  shall  be  two  or  more 
sons  of  the  said  AmeUa  Maria  Frances  DufGield,  who  shall  attain 
the  age  of  twenty-one  years,  then  in  trust  for  the  second  of  such 
sons,  his  heirs  and  assigns  for  ever ;  and  in  case  there  shall 
be  no  son  of  the  said  Amelia  Maria  Frances  Duffield,  by  the  said 
Thomas  Duffield,  who  shall  attain  the  age  of  twenty-one  years, 
then  upon  trust  for  such  of  the  daughters  (if  any)  of  the  said 
Amelia  Maria  Frances  Duffield,  by  the  said  Thomas  Duffield, 
as  shall  first  attain  the  age  of  twenty -one  years,  or  be  married 
under  that  age,  with  the  consent  of  the  trustees  or  trustee  for 
the  time  being  of  this  my  will,  and  the  heirs  and  assigns  of  such 
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DuPFiBLD  daughter  for  ever ;  but  if  *there  shall  not  be  any  son  of  the  said 
DuppiELD.  Amelia  Maria  Frances  Duffield,  by  the  said  Thomas  Duffield, 
[  •2i>4  ]  who  shall  attain  the  age  of  twenty-one  years,  nor  any  daughter 
who  shall  attain  that  age  or  be  married,  and  the  said  Thomas 
Duffield  shall  depart  this  life  leaving  the  said  Amelia  Maria 
Frances  Duffield  him  surviving,  then  upon  such  and  the  same 
trusts  for  the  benefit  of  the  children,  as  well  sons  as  daughters, 
of  the  said  Amelia  Maria  Frances  Duffield  by  any  second  husband 
with  whom  she  may  happen  to  intermarry,  as  are  hereinbefore 
expressed  and  declared  of  and  concerning  the  said  freehold  and 
copyhold  farms  and  estates,  for  the  benefit  of  the  children  of  the 
said  Amelia  Maria  Frances  Duffield  by  the  said  Thomas  Duffield  ; 
but  if  there  shall  not  be  any  son  of  the  said  Amelia  Maria 
Frances  Duffield,  by  such  after  taken  husband,  who  shall  attain 
the  age  of  twenty-one  years,  nor  a  daughter  who  shall  attain  that 
age,  or  be  married  with  such  consent  as  aforesaid,  then  upon 
trust  for  my  brother  John  Elwes,  his  heirs  and  assigns  for  ever." 
And  then  after  bequeathing  certain  legacies,  the  testator  devised 
and  bequeathed  [the  residue  of  his  property  of  whatever  other 
[  •265  ]  nature  or  kind,  *unto  the  said  John  Elwes  and  Abraham  Henry 
Chambers,  their  heirs,  executors,  administrators,  and  assigns, 
upon  trust,  after  his  decease,  to  sell,  convert,  and  get  in  the 
same  as  they  should  think  expedient,  and  to  satisfy  all  his  debts, 
[  •266  ]  f  mieral  expenses,  and  the  legacies  *bequeathed  by  his  will,  or  by  any 
codicil  thereto;  and  in  trust,  to  invest  such  portion  of  the  residue 
of  the  monies  to  arise  by  the  means  aforesaid,  in  the  purchase 
of  such  sum  of  3  per  cent,  consolidated  Bank  Annuities,  in  the 
names  of  them  the  said  John  Elwes  and  Abraham  Henry 
Chambers,  or  of  the  survivor  of  them,  as  would  produce  the 
yearly  sum  of  1,000Z.  upon  trust,  during  the  life  of  his  daughter 
Amelia  Maria  Frances  Duffield,  to  pay  the  dividends  thereof 
to  the  said  Amelia  Maria  Frances  Duffield.  And  he  declared 
that  the  said  Bank  Annuities  so  to  be  purchased  should  after 
the  decease  of  his  said  daughter  Amelia  Maria  Frances  Duffield, 
fall  into  and  be  taken  as  part  of  his  said  personal  estate,  and  be 
disposed  in  manner  hereinafter  declared  thereof :  And  as  to  the 
then  residue  of  the  monies  to  arise  by  the  sales  thereinbefore 
directed  to  be  made  of  his  said  real  and  personal  estate,  upon 
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trast,  to  *inve8t  the  same  in  the  purchase  of  Parliamentary  Duffield 
stocks  or  fands  of  Great  Britain,  or  upon  real  securities  at  duffield. 
interest,  in  the  names  of  them  the  said  John  Elwes  and  Abraham  [  *267  ] 
Henry  Chambers,  or  of  the  survivor  of  them,  his  executors, 
administrators,  or  assigns,  upon  trust,  in  case  there  should  be 
only  one  child  of  the  said  Amelia  Maria  Frances  DuflSeld,  by  the 
said  Thomas  Duffield,  to  transfer  the  said  investments  and  the 
income  thereof,  unto  such  one  or  only  child,  at  or  on  his  attain- 
ing the  age  of  twenty-one  years  if  a  son,  or  at  or  on  her  attaining 
that  age,  or  being  married  with  the  consent  in  writing  of  the 
trustees,  for  the  time  being  of  that  his  will  if  a  daughter ;  and  in 
case  there  should  be  two  or  three  children  of  the  said  Amelia 
Maria  Frances  Duffield,  by  the  said  Thomas  Duffield,  then  upon 
trust,  for  such  two  or  three  children,  equally  to  be  divided  between 
them  share  and  share  alike,  the  share  or  shares  of  such  of  them 
as  should  be  a  son  or  sons,  to  be  paid,  assigned,  transferred,  or 
assured  to  him  or  *  them,  on  his  or  their  attaining  the  age  of  [  *268  ] 
twenty-one  years;  and  the  share  or  shares'bf  such  of  them  as  should 
be  a  daughter  or  daughters,  to  be  paid,  assigned,  transferred, 
or  assured  to  her  or  them,  on  her  or  their  attaining  the  age  of 
twenty-one  years,  or  being  married  with  such  consent  as  afore- 
said :  And  his  will  was,  that  in  case  any  one  or  more  of  such 
children,  being  a  son  or  sons,  should  die  under  the  age  of  twenty- 
one  years,  or  being  a  daughter  or  daughters  shall  die  under  that 
age,  and  without  being  married  with  such  consent  as  aforesaid, 
then  the  shares  of  him,  her,  or  them  so  dying,  should  accrue 
and  go  to  the  survivors  and  survivor  of  such  children  in  equal 
shares  and  proportions  if  more  than  one ;  and  if  but  one,  then 
the  whole  to  such  one,  and  be  paid,  assigned,  transferred,  or 
assured  to  him,  her,  or  them,  together,  with,  and  at  the  same 
time,  as  his,  her,  or  their  original  share  or  shares  were  by  his 
will  directed  to  be  paid,  assigned,  transferred,  or  assured ;  pro- 
vided always,  that  if  any  or  either  of  such  children,  being  a  son 
or  sons,  should  happen  to  die  under  the  age  of  twenty-one  years, 
having  lawful  issue  of  his  or  their  bodies  living  at  the  time 
of  his  or  their  decease  or  deceases,  or  bom  within  due  time 
thereafter,  then  the  share  or  shares  of  him,  her,  or  them  so 
dying  and  having  issue,  should  go  and  belong  to  his  or  their 
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DtTfTiELD  child  or  children,  and  should  not  survive  to  or  amongst  the 
DuFFiELD.  others  or  other  of  such  two  or  three  children :  And  in  case  there 
should  be  four  or  more  children  of  the  said  Amelia  Maria  Frances 
Dufl&eld,  by  the  said  Thomas  DuflSeld,  the  testator  directed  that 
a  sum  of  50,0002.  8  per  cent.  Bank  Annuities  should  be  purchased 
and  held  for  such  son  of  their  marriage  as  under  a  settlement 
then  intended  to  be  forthwith  made  should  become  possessed 

[  '269  ]  as  tenant  in  tail  Of  the  manor  of  Marcham  and  of  other  *landB, 
which  should  be  comprised  in  the  same  settlement ;  and  subject 
to  the  payment  of  the  said  sum  of  50,000Z.  Bank  Annuities,  the 
trustees  were  to  hold  the  then  residue  of  the  said  investments 
and  the  income  thereof,  upon  trust,  for  such  four  or  more 
children  (exclusive  of  such  son  as  last  aforesaid)  of  the  said 
Amelia  Maria  Frances  Duffield,  equally  to  be  divided  between 
them,  share  and  share  alike,  and  to  be  paid,  or  assured  to  them 
respectively,  at  the  same  time  or  times,  and  with  such  benefit 

[  •270  ]  of  survivorship  *amongst  them,  and  in  such  manner  in  all  respects 
as  thereinbefore  directed  concerning  the  said  investments  and 
income,  in  the  event  of  there  being  only  two  or  three  children 
of  the  said  Amelia  Maria  Frances  Duffield,  by  the  said  Thomas 
Duffield.  And  in  case  the  said  Thomas  Duffield  should  happen  to 
die,  leaving  tjie  said  Amelia  Maria  Frances  Duffield  him  surviving, 
and  without  leaving  any  issue  by  her,  or  if  he  should  leave  issue 
by  her,  and  all  such  issue,  being  sons,  should  die  under  the  age 
of  twenty-one  years,  and  without  lawful  issue,  and  being  daughters, 
should  die  under  that  age,  without  having  been  married  with 
such  consent  as  aforesaid,  then  the  trustees  should  from  and 
after  such  the  decease  of  the  said  Thomas  Duffield,  and  failure 
of  issue  as  aforesaid,  hold  the  investments  on  which  the  monies 
to  arise  and  be  produced  from  the  residue  of  his  real  and  per- 
sonal estate  thereinbefore  devised  under  the  trusts  thereinbefore 
•  declared  thereof,  should  be  invested,  upon  trust,  to  pay  the 
income  thereof,  during  the  life  of  the  said  Amelia  Maria  Frances 
Duffield,  to  her  for  her  separate  use  without  power  of  anticipation: 

[  *27i  ]  *And  in  case  the  said  Amelia  Maria  Frances  Duffield  should 
marry  a  second  husband,  and  there  should  be  any  issue  of  her 
body  by  such  second  husband,  then  he  directed  that  the  trustees 
should  hold  the  said  investments  and  the  income  thereof,  upon 
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such  and  fhe  same  trusts,  for  the  benefit  of  the  children  of  such     Duffield 

second  marriage,  as  are  by  his  will,  declared  of  and  concerning    duffield. 

the  said  investments  and  income,  for  the  benefit  of  the  children 

of  the  said  Amelia  Maria  Frances  Duffield,  by  the  said  Thomas 

Duffield.     And  in  case  of  the  decease  of  the  said  Amelia  Maria 

Frances  Duffield,  without  leaving  any  issue  of  her  body,  who  by 

virtue  of  the  trusts  of  his  will,  should  become  entitled  to  the 

said  investments  and  income,  then  *after  making  certain  bequests       [  •272  ] 

thereout,  the  testator  as  to  the  then  residue  of  the  same  bequeathed 

the  same  unto  the  said  John  Elwes,  absolutely.    And  he  declared 

and  directed  that  the  trustee  and  trustees,  for  the  time  being 

of  his  will,  should  out  of  the  rents,  and  profits  of  the  said 

freehold   and  copyhold   estates,  by  his  will  first  devised,  and 

out  of  the  part  or  share  of  and  in  the  said  investments  ^nd 

income  to  which  any  child  or  children  of  the  said  Amelia  Maria 

Frances  Duffield,  by  the  said  Thomas  Duffield,  or  by  any  after 

taken  husband,  should  be  presumptively  entitled,  pay  and  apply 

for  the  maintenance  and  education  of  any  such  child  or  children, 

in  the  mean  time,  and  until  his,  her,  or  their  share  or  portion, 

shares  or  portions,  should  become  payable,  such  yearly  sum 

and  sums  of  money,  as  to  the  trustees  or  trustee  of  his  will, 

should  seem  meet.     And  the  testator  appointed   John   Elwes 

and  Abraham   Henry   Chambers,  joint  executors  of  that  his 

will.] 

Some  time  after  the  date  and  execution  of  the  will,  the  testator  [  273  ] 
drew  two  cross  lines  with  his  pen  over  a  part  of  his  will,  which 
contained  the  trust  or  direction  for  the  sale  of  his  residuary  free- 
hold, leasehold,  and  copyhold  estates.  The  testator  after  the 
date  and  execution  of  his  will,  and  before  the  date  and  execution 
of  the  codicil  after  stated,  purchased  certain  other  freehold  and 
cc^yhold  messuages,  lands,  and  hereditaments  in  fee,  and  was 
seised  thereof  at  the  respective  times  of  making  his  codicil,  and 
of  his  death ;  and  he  afterwards,  when  of  sound  and  disposing 
mind,  memory,  and  understanding,  duly  made  and  published  a 
codicil,  bearing  date  the  8rd  day  of  March,  1821,  which  was 
executed  by  him,  and  attested,  so  as  to  pass  freehold  estates  by 
devise;  and  to  the  purport  and  eflFect  following :  "Having  some 
short  time  back  drawn  my  pen  through  the  first  fifteen  lines  of 
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DuFFiELD  the  sixth  sheet  of  my  last  will  and  testament,  dated  on  or  about 
DuFFiELD.  the  1st  day  of  March,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  eleven,  and  being  apprehensive  that  such  rasure  not 
being  witnessed  might  lead  to  litigation,  I,  George  Elwes,  do 
hereby  declare  by  this  my  codicil  to  the  said  will,  that  the  sole 
intention  of  such  rasure  was,  and  is  to  revoke  that  part  only  of 
the  aforesaid  will,  whereby  I  direct  the  sale  of  my  freehold 
property,  which  sale  I  accordingly  do  hereby  revoke ;  and  I  do 
[  •274  ]  hereby  direct  and  *appoint,  that  the  son  lawfully  begotten  of  my 
daughter  Emily  Frances  Duffield,  who  shall  first  attain  the  age 
of  twenty-one  years,  shall  on  attaining  that  age  change  his  name 
for  that  of  Elwes :  and  I  give  and  devise  to  the  said  son  of  my 
daughter  aforesaid,  on  his  attaining  the  age  of  twenty-one  years, 
and  changing  his  name  to  Elwes,  all  my  freehold  property,  lands, 
tenements,  and  hereditaments,  to  have  and  to  hold  to  him  my 
said  grandson,  his  heirs,  and  assigns,  for  ever :  alsD-i-give  and 
bequeath  to  my  wife  Amelia  Maria  Elwes,  for  and  during  the 
term  of  her  natural  life,  my  dwelling  house,  situate  and  being  on 
the  Terrace  in  High  Street,  in  the  parish  of  Mary-le-bone;  and  I 
also  give  unto  my  said  wife,  the  contents  of  the  said  house :  and 
I  do  hereby  nominate  and  appoint  the  Reverend  William  Hicks, 
of  Whittington  Rectory,  in  the  county  of  Gloucestershire,  to  be 
my  executor,  in  the  room  of  my  late  brother  John  Elwes,  Esquire, 
deceased;  and  I  do  hereby  ratify  and  confirm  the  aforemen- 
tioned will  and  testament,  dated  as  aforesaid,  except  as  is  before 
excepted.** 

On  the  2nd  day  of  September,  1821,  George  Elwes  died,  without 
having  revoked  or  altered  his  will,  save  as  the  same  was  altered 
by  the  codicil,  and  without  having  altered  or  revoked  his  said 
codicil. 

George  Elwes  on  his  death,  left  the  respondent  Amelia  Maria 
Elwes  his  widow,  and  the  appellant  Emily  Frances  Duffield  his 
daughter,  and  only  child  and  heu*-at-law,  and  heir  according  to 
the  custom  of  the  manors,  whereof  his  copyhold  estates  were 
holden,  and  also  his  sole  next  of  kin. 
[  275  ]  The  appellants  [Thomas  Duffield  and  Emily  Frances  his  wife] 

had  then  five  children ;  namely,  the  respondent  George  Thomas 
Warren  Hastings  Duffield,  their  then  only  son,  an  infant  then  of 
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the  age  of  nine  years  and  upwards,  and  four  infant  daughters,     Duffield 
namely,  the  respondents  Caroline  Duflfield^,  Maria  Duffield,  Anna    duffield. 
Duffield,  and   Susan  Eliza  Duffield,  younger  than  their  said 
brother. 

After  the  death  of  George  Elwes,  the  respondent  Abraham 
Henry  Chambers,  the  executor  named  and  appointed  by  his  said 
will,  and  the  respondent  William  Hicks,  appointed  executor  by 
the  said  codicil,  duly  proved  his  said  will  and  codicil  in  the 
Prerogative  Court  of  the  Archbishop  of  Canterbury,  and  received 
and  got  in  some  parts  of  his  personal  estate,  and  of  the  profits 
and  produce  thereof,  and  had  thereout  paid  his  funeral  expenses, 
and  all  or  most  of  his  debts,  the  whole  amount  whereof  was 
inconsiderable. 

In  1821  a  bill  was  filed,  and  afterwards  amended,  stating 
among  others,  the  facts  hereinbefore  set  forth,  and  contending 
among  other  points,  that  the  devises  of  the  lands  at  S.  and  H. 
and  the  residuary  freehold  lands,  were  not  vested  under  the 
will  and  codicil,  but  future  and  executory,  and  that  until  the 
events  happened  on  which  the  vesting  should  take  place, 
the  appellant  E.  F.  Duffield,  as  heir-at-law,  and  customary 
heir,  was  entitled  to  the  rents  and  profits  of  the  lands,  sub- 
ject to  application  of  such  part  as  might  be  necessary  for  the 
maintenance  of  the  presumptive  devisee  under  the  will.  The 
bill  among  other  things,  prayed  a  declaration  in  this  respect 
accordingly.     ♦     ♦     * 

The  cause  came  on,  and  was  heard  before  the  Vice-Chancellor,        [  276  ] 
on  the  22nd,  24th,  and  28th  days  of  February,  the  1st  day  of 
March,  and  the  9th  day  of  April,  1828 ;  and  on  the  17th  day  of 
April,  1823,  the  Court  by  decree  of  that  date,  (among  other  things) 
[directed  that  certain  questions   should   be  submitted  for  the. 
opinion  of  the  Judges  of  the  Court  of  King's  Bench]. 

On  the  14th  day  of  July,  1826,  the  respondent  Henry  Duffield,  [  23i  ] 
another  son  of  the  appellants,  was  bom,  who  being  the  second 
living  son  of  the  appellants,  was  the  presumptive  devisee  of  the 
Southwood  Park  and  Haverhill  estates,  devised  by  the  testator's 
will,  and  also,  as  a  child  of  the  appellants,  entitled  to  a  share  of 
the  testator's  residuary  personal  estate,  and  to  have  maintenance 
allowed  him  out  of  his  expectant  property. 
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DcFFiELD         [Various  supplemental  proceedings  were  taken  in  the  cause 
DuFFiELD.    and] 
[  2?2  ]  In  pursuance  of  the  Vice-Chancellor's  decree  of  the  17th 

April,  1823,  a  case  was  prepared  for  the  opinion  of  the  Judges 
of  the  Court  of  King's  Bench.     *     *     ♦ 
[  283  ]  In  the  sittings  after  Easter  Term,  1824,  the  case  was  argued 

before  three  of  the  Judges  of  the  Court  of  King's  Bench  (in  the 
absence  of  the  Lord  Chief  Justice),  who  certified  their  opinion 
thereon  to  the  Court  of  Chancery,  as  follows : 

"  This  case  has  been  argued  before  us  by  counsel.  We  have 
considered  it,  and  are  of  opinion, 

1st.  That  the  devise  of  the  freehold  part  of  the  estate  at 
Southwood  Park,  and  of  the  freehold  farm  and  estate  at  Haver- 
hill, contained  in  the  will,  is  not  revoked  by  the  codicil. 

2nd.  That  the  manor  of  Marcham  did  pass  under  the  residuary 
devise  contained  in  the  testator's  will,  and  that  such  devise  was 
revoked  by  the  codicil. 

3rd.  That  the  manor  of  Marcham  did  pass  under  the  codicil 
to  the  first  son  of  the  plaintiff  Emily  Frances  DuflSeld,  who  shall 
attain  twenty-one  years  and  change  his  name  to  Elwes. 
[  28i  ]  4th.  That  the  estate  at  Withersfield  and  Haverhill,  purchased 

after  the  testator  made  his  will,  passed  under  the  devise  in  the 
codicil  to  the  first  son  of  the  plaintiff  Emily  Frances  DuflSeld, 
who  shall  attain  twenty-one  years  and  change  his  name  to 
Elwes. 

5th.  That  the  surplus  rents  and  profits  of  the  said  copyhold 
estate  at  Southwood  Park,  and  of  the  said  freehold  estate  at  the 
same  place,  and  of  the  said  freehold  farm  and  estate  at  Haverhill, 
after  providing  for  the  maintenance  of  the  devisee  thereof,  belong 
to  Abraham  Henry  Chambers,  the  surviving  trustee  under  the 
will  of  the  said  testator,  until  a  first  son  of  the  plaintiff  Emily 
Frances  Dufl&eld  shall  attain  twenty-one  years,  or  in  failure  of 
such  son,  till  a  daughter  shall  attain  that  age,  or  be  married 
with  consent  according  to  the  wi*l. 

6th.  That  the  intermediate  rents  and  profits  of  such  of  the 
testator's  freehold  estates,  as  are  effectually  devised  by  his  codicil 
to  the  son  of  the  plaintiff  Emily  Frances  Duffield,  who  shall  first 
attain  twenty-one  years  and  change  his  name  to  Elwes,  until 
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such  events  take  place,  belong  to  Abraham  Henry  Chambers,  the     Dupfield 
surviving  trustee  under  the  will  of  the  testator.  Duffield. 

*'  J.  Bayley. 

"  G.    S.    HOLROYD. 
"  J.   LiTTLBDALB." 

Upon  the  return  of  this  certificate,  the  causes  came  on  to  be 
heard  on  the  26th  day  of  April,  1826,  before  the  Vice- Chancellor, 
upon  further  directions :  and  on  the  29th  day  of  April,  1826,  *a      [  •iss  ] 
decretal  order  was  pronounced,  whei-eof  the  [material]  declara- 
tory and  mandatory  part  is  as  follows  : 

This  Court  doth  declare,  that  the  said  certificate  of  the  Judges 
of  the  Court  of  King's  Bench  is  hereby  confirmed,  as  to  their 
answers  to  the  first  and  second  questions  proposed  in  the  said 
case :  and  as  to  the  matter  of  the  third,  fourth,  fifth  and  sixth 
questions,  this  Court  doth  declare,  that  the  equitable  estate  and 
interest  of  which  the  said  testator  George  Elwes  died  seised  or 
entitled  to  in  the  manor  of  Marcham,  and  [certain  other  freehold 
hereditaments]  passed  by  the  general  devise  in  the  said  codicil 
of  all  the  testator's  freehold  property,  lands,  tenements,  and 
hereditaments. 

"  And  this  Court  *  *  doth  declare,  that  under  and  by  virtue  [  287  ] 
of  the  said  codicil,  the  defendant  George  Thomas  Warren  Hastings 
DuflBeld,  the  eldest  son  of  the  plaintifif  Emily  Frances  Duffield, 
upon  the  testator's  death  took  a  presently  vested  legal  estate  in 
fee,  in  all  the  testator's  freehold  property,  lands,  tenements, 
and  hereditaments,  (except  only  the  said  Southwood  Park  and 
Haverhill  estates,  specifically  devised  by  his  said  will,)  subject  to 
be  devested  in  case  of  the  death  of  the  said  George  Thomas 
Warren  Hastings  Duffield  under  the  age  of  twenty-one  years,  but 
without  prejudice  to  the  question,  how  far  such  estate  may  be 
affected  in  case  the  said  defendant  George  Thomas  Warren 
Hastings  Duffield  should  not,  on  attaining  his  age  of  twenty- 
one  years,  change  his  name  for  that  of  Elwes :  And  this  Court 
doth  declare,  that  the  rents  and  profits  of  the  said  freehold 
property  devised  by  the  said  codicil,  accrued  since  the  said  testa- 
tor's death,  belong  to  the  said  George  Thomas  Warren  Hastings 
Duffield."    *    *    And  this  Court  doth  declare,  that  the  direction 
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DuFFisLD  in  the  said  will,  that  the  trustees  thereof  should  out  of  the 
DupFiELD.  produce  of  the  testator's  residuary  real  and  personal  estates,  pur- 
chase or  set  apart  the  sum  of  50,0002.  8  per  cent.  Consolidated 
Bank  Annuities,  is  to  be  considered  only  as  a  charge  on  the  said 
[  '288  ]  residuary  fund ;  and  that  the  said  testator  *not  having,  after  the 
execution  of  his  will,  made  any  settlement  whatever  of  the  manor 
of  Marcham,  the  said  charge  or  sum  of  50,000Z.  Bank  Annuities, 
is  not  to  be  raised,  but  sinks  into  the  said  residuary  fund,  for  the 
benefit  of  the  persons  entitled  to  such  fund. 

This  decretal  order  was  signed  by  the  Lord  Chancellor  and 
enrolled. 

The  appeal  was  directed  against  so  much  of  this  decretal  order 
as  is  printed  between  inverted  commas. 


Mr.  Sugden  and  Mr.  Longley^  for  the  appellants.     * 


♦     » 


[  303  ]  Mr.  Home  and  Mr.  Pemberton,  for  the  respondent,  the  eldest 


son. 


♦     ♦     ♦ 


[  326  ]  [Certain  questions  for  the  opinions  of  the  Judges  were]  drawn 

up  by  Lord  Eldon,  and  proposed  by  order  of  the  House  to  the 
Judges  for  their  opinion.  On  the  2nd  of  March,  1829,  Best,  Ch.  J. 
delivered  the  unanimous  opinion  of  the  Judges,  stating  the 
questions  with  their  answers,  as  follows : 

First  question : 

According  to  the  true  construction  of  the  testator's  will  and 
codicil,  as  above  stated,  would  any  son  of  the  testator's  daughter 
by  her  said  husband,  during  his  infancy,  be  entitled  to  the  rents 
and  profits  of  the  testator's  estate  called  Southwood  Park  or  the 
farm  at  Haverhill ;  or  any  daughter  of  his  said  daughter  by  her 
said  husband,  being  unmarried,  and  under  the  age  of  twenty-one, 
be  so  entitled  during  her  infancy  or  before  she  married  ? 

We  think  that  no  son  of  the  testator's  daughter  by  her  present 
husband,  during  the  infancy  of  such  son,  nor  any  daughter  of 
the  testator's  daughter  by  her  said  husband,  being  unmarried, 
and  under  the  age  of  twenty-one,  would  be  entitled  to  the  rents 
and  profits  of  the  estate  called  Southwood  Park,  or  of  the  farm 
at  Haverhill. 
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Second  question :  Dupfikld 

If  the  younger  of  the  said  infant  sons  should  die  in  infancy,  duffield. 
would  the  elder  of  such  two  sons,  during  his  infancy,  be  entitled 
to  such  rents  and  profits?  if  he  would  be  so  entitled,  and  a 
third  *son  should  be  bom  of  the  testator's  daughter  by  her  [  •326  ] 
said  husband,  would  such  elder  son  continue  entitled  during 
his  infancy,  or  would  such  third  son  becoming  a  second  son, 
be  so  entitled  ? 

We  think  that  if  the  younger  of  the  two  sons  should  die  in 
infancy,  the  elder  of  such  two  sons  would  not  be  entitled  to  such 
rents  and  profits  during  his  infancy;  and  that  a  third  son 
becoming  a  second  son,  would  not  be  entitled  to  such  rents  and 
profits  during  his  infancy. 

Third  question : 

If  no  son  of  the  testator's  daughter  by  her  said  husband,  would 
be  entitled  to  such  rents  and  profits  during  his  infancy,  and  no 
daughter  of  the  testator's  daughter  by  her  said  husband,  would, 
during  her  infancy,  and  before  marriage,  be  so  entitled,  to  whom 
would  the  rents  and  profits  of  the  said  premises  belong,  during 
the  infancy  of  such  sons  and  daughters  of  the  testator's  daughter? 

We  think  that  the  rents  and  profits  of  the  said  premises,  would 
belong,  during  the  infancy  of  such  sons,  and  during  the  infancy, 
and  before  the  marriage  of  any  daughter  to  the  testator's 
heir-at-law. 

Fourth  question : 

The  testator  having  given  such  power  to  Elwes  and  Chambers 
as  aforesaid,  and  to  the  survivor  of  them,  out  of  the  rents  and 
profits  of  the  said  premises,  (by  his  will  first  devised)  to  which 
any  child  of  his  daughter  should  be  presumptively  entitled,  to 
provide  maintenance  for  such  child ;  and  there  being  two  sons 
of  his  daughter,  infants,  at  the  time  of  his  death,  can  Elwes  and 
Chambers  execute  such  power,  by  applying  part  of  the  *rents  [  •827  ] 
and  profits  of  the  said  premises,  for  the  maintenance  of  the 
.  second  of  such  sons  in  his  infancy ;  and  in  case  he  (such  second 
son)  should  die  in  his  infancy,  the  elder  of  such  sons  being  at 
the  time  of  such  death  also  an  infant  and  an  only  son,  can  Elwes 
and  Chambers  in  that  case  apply  part  of  the  said  rents  and 
profits  for  the  maintenance  of  such  only  son  during  his  infancy? 

B.B. — ^voL.  xxxn.  6 
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DuppiELD  and  in  case  after  the  death  of  such  second  son  in  his  infancy,  the 
DuppiELD.  testator's  daughter  should  have  a  third  son  born  during  the 
infancy  of  the  testator's  daughter's  first  son,  could  the  said  Elwes 
and  Chambers  in  execution  of  the  said  power,  apply  part  of  the 
rents  and  profits  for  the  maintenance  of  such  third  son  having 
become  a  second  son,  and  would  they  cease  to  have  a  power  of 
applying  any  part  thereof  to  the  maintenance  of  an  only  son ;  or 
supposing  there  was  an  only  son,  and  a  daughter  of  the  testator's 
daughter  unmarried,  and  an  infant,  would  Elwes  and  Chambers 
have  the  power  of  applying  part  of  the  rents  and  profits  for  the 
maintenance  of  such  daughter  during  her  minority  ? 

We  think,  that  there  being  two  sons  of  the  testator's  daughter, 
.  infants,  at  the  time  of  his  death,  Elwes  and  Chambers  should 
execute  the  power,  by  applying  part  of  the  rents  and  profits  of 
the  premises  first  demised  for  the  maintenance  of  the  second  of 
such  sons,  during  his  infancy;  and  in  case  such  second  son 
should  die  an  infant,  the  elder  son  being  an  infant  and  only  son, 
Elwes  and  Chambers  might  apply  part  of  the  said  rents  and 
profits  for  such  only  son's  maintenance  during  his  infancy,  and 
whilst  he  continued  an  only  son ;  and  that  in  case  after  the  death 
r  •328  ]  of  such  second  son  in  *his  infancy,  the  testator's  daughter  -should 
have  a  third  son  born  during  the  infancy  of  the  first,  the  power 
of  Elwes  and  Chambers  to  allow  any  part  of  the  said  rents  and 
profits  to  the  maintenance  of  the  first  son  would  cease,  and  they 
should  apply  part  of  the  rents  and  profits  for  the  maintenance  of 
such  third  son  :  and  that  supposing  there  was  an  only  son,  and 
a  daughter  of  the  testator's  daughter  unmarried  and  an  infant, 
Elwes  and  Chambers  would  not  have  the  power  of  applying  any 
part  of  the  rents  and  profits  for  the  maintenance  of  such  daughter 
during  her  minority. 

Fifth  question : 

According  to  the  true  intent  of  the  testator,  is  any  son  of  the 
testator's  daughter  entitled  to  the  rents  and  profits  of  the  freehold 
estates  mentioned  in  the  testator's  codicil,  (assuming  that  the 
legal  estate  in  such  freehold  estates  is  thereby  devised)  until  and 
before  he  attains  the  age  of  twenty-one  years,  and  also  assumes 
the  name  of  Elwes,  and  if  not,  to  whom  do  the  rents  and  profits 
of  such  freehold  estates  (assuming  as  aforesaid)  belong,  under 
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the  true  effect  of  the  will  and  codicil,  until  a  son  attains  that  age     Duffield 
and  assumes  that  name  ?      •  Duffikld. 

The  Judges  are  of  opinion,  that  no  son  of  the  testator's  daughter 
is  entitled  to  the  freehold  estates  mentioned  in  the  testator's 
codicil,  until  he  attains  the  age  of  twenty-one  years  and  assumes 
the  name  of  Elwes ;  and  that  until  a  son  attains  that  age  and 
assumes  that  name,  the  rents  and  profits  of  such  estates  belong  to 
the  testator's  heir-at-law.     ♦     ♦     ♦ 

In  May,  1829,  further  questions  were  put  to  the  Judges  as  ^®29. 

follows :  ^^' 

1.  Upon  its  being  assumed  that  the  decree,  or  decretal  order,  f  ^*^  ^ 
ought  to  be  reversed,  so  far  as  the  same  declares  that  any  son 

of  the  daughter  of  the  *  testator  would  have  a  present  vested  [  *84i  1 
interest  in,  or  be  entitled  to  the  estates  at  Southwood  and 
Haverhill,  in  the  will  mentioned,  or  the  rents  and  profits  thereof, 
before  he  attains  the  age  of  twenty-one  years,  or  have  a  present 
vested  interest  in  or  be  entitled  to  the  freehold  estates  devised  by 
the  codicil,  or  the  rents  and  profits  thereof,  until  he  attains  the 
age  of  twenty-one  years,  and  takes  upon  himself  the  name  of 
Elwes  according  to  the  testator's  direction,  and  assuming  that 
some  son  of  the  testator's  daughter  will  hereafter  acquire  a  vested 
interest  therein,  to  whom  do  the  rents  and  profits  of  the  freehold 
and  copyhold  estates  of  the  testator  at  Southwood  and  Haverhill 
in  the  will  mentioned,  and  the  rents  and  profits  of  the  freehold 
estate  in  the  codicil  mentioned,  go  and  belong  respectively,  until 
some  son  of  the  testator's  daughter  shall  acquire  a  vested  interest 
therein  respectively,  having  regard  to  the  whole  words,  contents 
and  effect  of  the  testator's  will  and  codicil  ? 

2.  And  assuming  that  the  testator  purchased  copyhold  estates 
after  the  date  of  the  will,  are  such  copyhold  estates  having  such 
regard  as  aforesaid,  to  be  considered  as  devised  by  the  testator  ? 

On  the  28rd  of  June,  1829,  Alexander,  C.  B.  after  stating  the      Jun^  23. 
provisions  of  the  will  and  codicil  on  which  the  questions  arose, 
delivered  the  unanimous  opinion  of  the  Judges  as  follows : 

The  first  question  respects  the  rents  and  profits  of  the  freehold 
and  copyhold  estates  at  Southwood  and  Haverhill.    We  are  to 

6—2 
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DuFFiELD     assume  that  the  specific  devise  of  these  estates  is  not  immediate 
DuFPiELD.     *and  vested,  but  future  and  contingent ;  that  it  does  not  draw 
[  •342  ]       along  with  it  the  rents  and  profits  intermediate  between  the  death 
of  the  testator  and  the  happening  of  the  contingency,  and  we  are 
desired  to  testify  our  opinion  to  whom,  upon  the  whole  frame  of 
these  testamentary  dispositions,  these  intermediate  profits  go  and 
belong.     ♦    *    * 
[  344  ]  We  are  of  opinion,  that  by  force  of  the  residuary  clause,  the 

legal  interest  in  the  intermediate  rents  and  profits  of  the  South- 
wood  and  Haverhill  estates,  belongs  to  the  surviving  trustee  of 
the  testator's  residuary  estate. 

The  second  question  respects  the  intermediate  rents  of  the 
freehold  estates,  devised  by  the  codicil  to  the  son  of  Mrs.  Duffield, 
who  shall  first  attain  twenty-one,  on  his  attaining  that  age. 

The  Judges  are  also  of  opinion,  that  these  rents  and  profits 
belong  to  the  surviving  trustee,  by  force  of  the  same  residuary 
clause,  bound,  as  the  former  was,  by  the  trusts  declared  in  the  will. 

It  is  without  question,  that  the  legal  fee  simple  of  the  estate, 
out  of  which  these  rents  and  profits  are  to- arise,  was  devised,  by 
the  residuary  clause  in  the  will,  to  the  trustees. 

That  devise  must  remain  at  this  day  in  full  force,  except  in  so 
iar  as  it  is  altered  by  the  codicil.  We  must  look,  therefore,  at 
the  codicil,  in  order  to  ascertain  how  far  it  has  altered  the  devise 
of  these  freehold  estates,  and  to  what  extent  it  leaves  them  vested 
in  the  original  devisees  undisturbed.  There  are  only  two 
provisions  in  the  codicil,  which  touch  the  freehold  in  question. 
The  first  is  the  revocation  of  the  direction  to  sell  this  estate  ; 
the  second  is  the  contingent  and  executory  devise  to  the  first 
son  of  Mrs.  Duffield  attaining  twenty-one,  when  that  event  shall 
happen. 

How  far  do  either  of  these  curtail  or  limit  the  absolute  gift  in 
fee  simple  of  the  estate  itself,  contained  in  the  previous  will,  to 
the  trustee,  upon  the  general  trust  reposed  in  him  by  the  testator  ? 
[  345  ]  It  is  obvious,  that  the  revocation  of  the  direction  to  sell,  has 

no  effect  whatever  of  this  nature.  It  left  the  legal  estate  in  fee, 
as  well  as  the  beneficial  trusts,  absolutely  untouched,  and  amounts 
only  to  an  arrangement  respecting  the  mode  in  which  the  trusts 
are  to  be  executed. 
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The  contingent  and  executoiy  devise  in  the  codicil,  is  a  revo- 
cation pro  tanto  of  the  devise  in  the  will  of  the  same  estates  :  it 
is  an  indirect  revocation.  The  last  revokes  the  first  because 
they  are  inconsistent,  and  for  that  reason  only.  It  revokes 
therefore  to  the  extent  in  which  they  are  inconsistent,  and  no 
farther.    Now  how  far  are  they  inconsistent  ? 

The  gift  is  ''  of  his  freehold  estates  to  the  son  of  his  daughter, 
who  shall  first  attain  twenty-one."  We  are  to  assume  that  this 
devise  is  contingent  and  executory ;  that  nothing  vests  till  the 
event  happens ;  that  no  estate  or  interest,  either  legal  or  equitable, 
passes,  until  a  son  attains  twenty-one.  What  becomes  of  it  in 
the  meantime?  The  prior  devise  found  in  the  will,  remains 
unrevoked.  The  estate  or  interest  continues  where  the  will  had 
placed  it,  that  is,  in  the  trustees. 

We  are  of  opinion,  therefore,  that  until  the  contingency  shall 
happen,  which  is  to  vest  the  freehold  estate  in  a  devisee  by  force 
of  the  codicil,  the  rents  and  profits  of  that  estate  go  and  belong 
to  the  surviving  devisee  in  trust  of  the  residue  named  in  the 
will.     ♦     *    * 


DUFFIELD 

r. 
DUPFIELD. 


LoBD  Eldon  : 

The  Judges  having  given  their  opinions,  in  answer  to  the 
questions  put  to  them,  on  this  and  the  former  occasion,  it  is 
sufficient  for  me  to  say  that  I  concur  in  all  those  opinions. 


[346] 


Scotland. — Court  op  Session. 
GRAHAM  AND  Another    v.   TEMPLER  and  Others.        ib28. 


(3  Bligh  (N.  S.)  381—383.) 

G.  by  trust  deed,  disponed  lands  at  his  death  to  trustees,  to  convey  to 
his  first  and  other  sons  in  succession,  and  the  heirs  male  of  their  bodies 
respectively,  and  in  default  of  such  issue,  to  the  first  son  of  either  of  his 
daughters  who  should  first  attain  the  age  of  twenty-one  years  and  his 
heirs ;  but  in  case  his  daughters  should  both  die,  and  have  no  such  son 
of  eithei'  of  them,  to  convey  to  G.  and  B.  his  nephews.  The  residue  of 
his  real  estate  he  gave  to  the  same  trustees  to  sell,  for  the  use  of  his 
daughters ;  and  he  assigned  and  disponed  to  the  same  trustees,  for  the 
use  of  his  heirs  and  substitutes,  &c.  in  the  order  in  the  deed  mentioned, 
the  charters,  &c.  and  rente,  "for  now,  and  in  all  time  coming." 

Held,  that  the  rents  accruing  between  the  death  of  the  disponer,  and 


Lord 

Ltkdhurst, 

L.C. 

[381] 
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Gbaham  the  event  on  which  the  lands  were  to  vest  in  a  son  of  the  daughter, 

^*  belonged  not  to  the  daughters  as  heirs  portioners,  nor  as  disponed  to 

TxMPLEB.  them  under  the  residuary  clause  of  the  deed,  but  were  to  be  held  in 

trust  for  the  parties  who  should  become  entitled  under  the  dispositions 

of  the  deed. 

.  By  a  trust  deed  executed  in  1808,  Thomas  Graham  granted, 
disponed,  and  assigned  to,  and  in  favor  of  himself  during  his 
life ;  and  at  his  death,  to,  and  in  favor  of  his  wife  and  other 
trustees,  all  his  estates  real  and  personal,  according  to  their 

[  •882  ]      resj)ective  qualities,  upon  trust,  for  the  payment  *of  an  annuity 
to  his  wife,  and  a  sum  of  5,000^  to  his  daughter ;  and  subject  to 
those  burdens,  the  trustees  were  to  convey  the  estates  to  the  first 
and  other  sons  of  the  disponer  in  su<^cession,  and  the  heirs  male 
of  their  bodies  respectively ;  and  in  default  of  such  issue,  to  the 
fixst  son  of  either  of  his  daughters,  who  should  first  attain  the 
Age  of  twenty-one  years  and  his  h^irs ;  but  in  case  his  daughters 
should  both  die,  and  have  no  such  son  of  either  of  them,  to 
•cpnvey  certain  lands  to  George  Graham  and  his  heirs  ;  and  other 
lands,  or  an  estate  called  Burleigh;  to  his  nephew  Robert  Graham ; 
and  then  upon  further  trust,  to  sell  the  residue  of  his  real  estate, 
and  assign  the  produce  of  the  sale,  together  with  the  residue  of 
Lis  personal  estate,  equally,  ''  share  and  share  alike  as  tenants 
in  common,  between  his  wife  and  his  two  daughters,  for  their 
separate  use,"    The  disponer  then  by  the  deed,  assigned  andi 
disponed  to  himself  and  the  trustees,  for  the  use  of  his  heirs  and 
substitutes,  and  in  the  order  thereinbefore  mentioned,  all  his 
charters,  &c. ;  and  also  the  whole  rents,  fen  duties,  maills,  profits, 
and  casualties  thereto  belonging,  and  tacks,  if  any  be  subsisting 
at  the  time,  "  for  now,  and  in  all  time  coming." 
•  This  deed  was  drawn   up  by  an  English  conveyancer,  and 
executed  in  England  by   the  disponer,   upon   the  eve  of  his 
departure  for  India.    He  afterwards  resided  partly,  and  died  in 
England  in  1819,  leaving  a  widow  and  two  daughters.     The 
widow  died  in  1820.     The  suit  in  the  Court  below  was  com- 
menced by  the  two  daughters,  who  by  an  action  raised  against 
the  trustees,  claimed   the    by-gone  and    future   rents  of  the 

[  •888  ]  lands  of  Burleigh  *and  Kinross,  from  the  death  of  their  father, 
until  an  heir  should  appear,  entitled  to  take  up  the  succession 
to  those  lands.     These  rents  were  so  claimed,  either  as  not 
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disposed  of  by  the  deed,  or  as  passing  to  them  under  the 
residuary  clause. 

The  trustees  in  their  defences  contended  that  the  rents  passed 
together  with  the  I^nds  as  accessories,  and  belonged  to  the  heirs 
named  in  the  deed. 

The  Lord  Ordinary  held  that  the  direction  (in  the  deed)  was 
such,  as  necessarily  to  imply,  that  the  conveyance  of  the  land 
should  not  be  made  until  after  an  event  should  have  happened, 
and  that  there  was  no  provision  that  the  daughter's  son  should 
have  the  intermediate  rents,  or  that  in  the  intermediate  time,  it 
should  be  managed  for  his  profit,  and  decerned  in  terms  of  the 
conclusions  of  the  libel. 

The  trustees  having  reclaimed  against  this  judgment,  the 
Court  altered  the  interlocutor  and  assoilzied  the  defenders. 

The  appeal  was  against  this  decision. 

For  the  appellants  were  cited  as  authorities :  Hyslop,  Fac. 
Coll.  Jan.  18,  1811;  Arkwright,  J.  D.  Dec.  8,  1819;  Niven, 
March  6,  1823;  2  Shaw  and  Dunlop,  250;  Souter,  Jan.  22,  1801, 
(No.  2,  Imp.  Will.) ;  Earl  of  Stab:,  in  D.  P.  May  24,  1826, 
June  19,  1827,  MSS. 

The  counsel  for  the  respondents  were  not  heard  in  argument, 
the  Lord  Chakcbllor  having  intimated  an  opinion  that  the 
clause  assigning  the  rents  was  conclusive,  and  upon  his  motion 
and  opinion  the  judgment  was  afi&rmed.+ 


oraham 

r, 
Templeb. 


Scotland. — Court  of  Session. 

MANNERS,  MILLEE,  aj.d  Others  v.  Sir  D.  HUNTER 
BLAIR,  AND  Othels,  and  BTJCIIAN  and  Others  r. 
The  officers  of  STATE,  and  Sir  D.  H.  BLAIR 

and  O'JHELS. 

(3  Bligh  (N.  S.)  391-413.) 

The  King  bj  letters  patent,  granted  to  B.  and  B.  their  heirs  and 
assigns,  to  be  his  (inly  printers  in  Scotland  for  forty-one  years,  to  use 
and  enjoy  with  all  its  profits  and  privileges,  so  far  as  the  same  were 
consistent  with  the  articles  of  the  Union,  and  especially  the  sole  privilege 

t  See  the  English  case  of  Dvffield  v.  Duffield^  antCy  p.  70. 


1825. 
June  29. 

Lord 

GlFFOBD. 

1828. 

July  21. 

Lord 

[iYHDHUBST, 

L.C. 
[391] 
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Mankesb  of  printing  in  Scotland,  Bibles,  (Biblia  Saora)  Testaments,  the  Psalms, 

«.  the  Book  of  Common  Prayer,  Confessions  of  Faith,  the  greater  and 

Blaib.  lesser  Catechisms  in  the  English  tongue.     The  letters  prohibited  all 

other  persons,  subjects  and  foreigners,  to  print  in  or  import  into 
Scotland  from  any  parts  beyond  the  seas,  any  of  the  siid  books,  with- 
out the  licence  or  authority  of  B.  and  B.  their  heirs,  assigns,  and 
substitutes,  under  pain  of  confiscation. 

Held,  that  the  patentees  had  under  this  patent,  the  exclusive  right 
of  printing  in  Scotland,  all  the  books  enumerated  in  the  patent,  and 
that  the  received  English  translation  of  the  Bible  was  within  the  terms 
of  the  patent,  and  could  not  be  sold  in  Scotland  without  the  authority 
of  the  patentees,  although  the  prohibition  in  terms  extended  only  to 
importation  from  parts  beyond  seas. 

In  the  year  1785,  the  office  of  Printer  to  his  Majesty  for 
Scotland,  was  granted  in  reversion  to  the  late  Sir  James  Hunter 

[  *392  ]  Blair,  Baronet,  and  *the  respondent,  Mr.  Bruce.  Sir  James 
Hunter  Blair  was  succeeded  in  his  right  as  joint  patentee,  by  the 
other  respondent,  Sir  David  Hunter  Blair. 

By  the  patent  of  appointment  to  this  office,  which  bears  date 
on  the  2nd  November,  1785,  the  commencement  of  the  right  is 
declared  to  be  from  the  expiry  of  the  then  existing  patent  to 
Alexander  Eincaid,  which  event  took  place  in  the  year  1798,  and 
from  thence  to  endure  for  forty -one  years. 

By  this  writ,  which  is  in  the  form  of  a  commission  or  letters 
patent  under  the  Union  Seal,  his  Majesty  nominates,  constitutes, 
and  appoints,  '*  Memoratos  Jacobum  Hunter  Blair,  et  Joannem 
Bruce,  conjunctim,  haBredes  eorum,  substitutos,  seu  assignatos, 
solos  et  unices  nostros  architypographos,  in  ilia  parte  regni  nostri 
MagnaB  BritanniaB  Scotia  vocata;.idque  pro  spatio  quadraginta 
unius  annorum,  computando  ab  et  post  expirationem  diplomatis, 
pro  prsesenti  existensis,  praBfato  Alexandre  Eincaid,  pro  simili 
spatio  quadraginta  unius  annorum  concessi ;  cum  plena  potestate 
ipsis  Jacobo  Hunter  Blair,  et  Joanni  Bruce,  conjunctim,  eorumque 
haBredibus,  assignatis,  seu  substitutis,  antedictis,  praefato  munere 
et  officio,  durante  spatio  antedicto,  utendi,  exercendi,  et  gaudendi, 
cum  omnibus  proficuis,  emolumentis,  immunitatibus,  exemp- 
tionibns,  et  privilegiis,  quibuscunque  eidem  spectantibus,  in 
quantum  cum  articulis  Unionis,  legibusque  MagnsB  BritanniaB 
nunc  existentibus,  congruunt :  Et  speciatim,  solum  et  unicum 
privilegium  imprimendi,  in  Scotia,  Biblia  Sacra,  Nova  Testamenta, 

I  *393  ]      Psalmorum  libros,  libros  Precum  Communium,Gonf essiones^Fidei, 
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majores  et  minores  Catechismos  in  lingua  Anglicana;  necnon  Haxkebb 
solam  potestatem  imprimendi  et  reimprimendi  acta  Parliamenti,  blaib. 
edicta,  proclamationes,  omnesque  alias  chartas  in  usam  nostrorom 
pnblicomm,  in  Scotia  officioram  imprimendas :  Et  generaliter 
onine  quod  ibidem  publicandumerit,  auctoritate  regali,  imprimendi 
et  reimprimendi:  Prohiben.  per  praBsentes,  omnes  alias  personas 
qaascnnqae,  tam  nativos  quam  extraneos,  imprimere  vel 
reimprimere,  seu  imprimi  sen  reimprimi  in  Scotia  causare,  vel 
importare  seu  importari  facere  in  Scotiam,  a  quibusvis  locis 
transmarinis,  uUos  diet,  librorum,  et  chartarum  publicarum 
supra  mentionat.  absque  licentia  vel  auctoritate  a  diet.  Jacobo 
Hunter  Blair  et  Joanne  Bruce,  heeredibus  eorum,  aseignatis,  vel 
Bubstitutis,  sub  poena  confiscationis  omnium  talium  librorum, 
chartarumque  publicarum,  ita  impress,  seu  importat.  in  Scotia ; 
nnius  eorund.  dimidii  ad  nos,  alteriusque  in  usum  diet.  Jacobi 
Hunter  Blair,  et  Joannis  Bruce,  eorumque  antedict." 

Under  these  letters  patent,  the  appellants  in  the  first  appeal, 
had  obtained  an  interdict  against  the  respondents,  restraining 
them  from  importing  or  selling,  or  exposing  to  sale,  any  of  the 
books  enumerated  in  the  letters  patent.  Against  this  decision. 
Miller  and  Manners  appealed  to  the  House  of  Lords,  and  upon 
the  hearing  in  1825,  after  observing  that  the  only  question  sub- 
stantially discussed  in  the  argument  of  counsel,  had  turned 
principally  on  the  language  of  the  patent,  which,  although  it 
conferred  the  sole  right  of  printing  in  Scotland,  yet  the  prohibi- 
tion was  only  of  printing  in  Scotland,  or  importing  from  places 
♦beyond  the  seas,  Lord  Gifpord  proceeded  as  follows  :  [  *^^*  ] 

Li  considering  this  case,  since  it  was  argued,  it  appears  to  me, 
that  a  very  important  question  has  not  been  fully  discussed.  I 
apprehend,  that  the  prerogative  in  this  country,  to  grant  the  right 
of  printing  Bibles,  New  Testaments,  &c.  belongs  to  the  King  as 
supreme  head  of  the  church,  and  he  only  has  a  right  to  authorise 
the  publication  of  the  Book  of  Common  Prayer,  and  the  liturgy 
of  the  church. 

Now  this  interdict  applies  not  only  to  Bibles,  New  Testaments, 
Psalm  Books,  and  Books  of  Common  Prayer,  which  I  apprehend 
mean  books  of  English  communion,  but  Confessions  of  Faith, 
(whether  the  Scotch  Confession  of  Faith  or  the  thirty-nine  Articles 
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Maxkbbs  does  not  appear) ,  or  larger  or  smaller  Catechism,  (what  Catechisms 
BLAia  they  are  does  not  appear).  With  respect  to  some  of  those  works, 
it  may  be,  that  the  prerogative  of  the  Crown  of  Scotland  may  be 
larger  than  the  prerogative  of  the  Crown  of  England.  But  upon 
looking  into  the  statute  of  1690,  by  which  the  church  government 
in  Scotland  was  settled,  there  is  this  remarkable  passage  with 
respect  to  the  Bible : 

Section  8.  "The  Old  Testament  in  Hebrew,  (^hich  was  the 
native  language  of  the  people  of  God  of  old),  and  the  New 
Testament  in  Greek,  (which,  at  the  *time  of  the  writing  of  it, 
was  most  generally  known  to  the  nation),  being  immediately 
inspired  by  God,  and  by  his  singular  care  and  providence  kept 
p.ure  in  all  ages,  and  therefore  authentical,  so  as  in  all  con- 
[  'sss  ]  troversies  of  religion,  the  church  *is  finally  to  appeal  unto  them : 
But  because  these  original  tongues  are  not  known  to  all  the 
people  of  God,  who  have  right  unto  and  interest  in  the  Scriptures, 
and  are  commanded  in  the  fear  of  God  to  read  and  search  them, 
therefore  they  are  to  be  translated  into  the  vulgar  language  of 
every  nation  unto  which  they  come,  that  the  word  of  God  dwelling 
plentifully  in  all,  they  may  worship  him  in  an  acceptable  manner, 
and  through  patience  and  comfort  of  the  Scriptures,  may  have 
hope." 

Now  I  cannot  find,  that  by  any  Act  of  the  Crown  of  Scotland, 
or  the  Government  of  Scotland,  there  has  been  any  authorized 
translation  of  the  Bible  for  the  use  of  the  people  of  Scotland.  I 
have  been  unable  to  find  such,  if  any  there  is.  I  believe  there  is 
none.  Then  comes  the  question,  whether,  supposing  the  privilege 
of  the  Crown  in  Scotland  was  the  same  as  in  England,  to  authorize 
a  translation  of  the  Bible,  yet,  not  having  done  so,  is  it  competent 
for  the  Crown  of  Scotland  to  say,  you  shall  not  import  into 
Scotland  a  translation  of  the  Bible  authorized  by  the  law  of 
England  ?  With  respect  to  the  Book  of  Common  Prayer,  if  it 
alludes  to  the  Book  of  Common  Prayer  of  England,  that  is  no 
part  of  the  church  establishment  of  Scotland  ;  and  has  the  Crown 
of  Scotland  the  privilege  to  say,  that  that  which  is  the  form  of 
the  liturgy  of  the  Church  of  England,  with  which  they  have 
nothing  to  do,  shall  not  be  sold  in  Scotland,  unless  printed  by 
the  King's  printer  in  Scotland  ?    With  respect  to  the  Confessions 
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of  Faith,  there  was  a  Confesflion  of  Faith  published  in  1690,  Manwbbs 
(which  is  the  Confession  *of  Faith  adopted  in  Scotland,  and  bla'ib. 
authorized  by  the  Crown),  and  the  Crown  has,  as  it  was  contended,  [  *396  ] 
and  not  denied,  the  same  sort  of  privilege  in  Scotland  as  to  the 
printing  Acts  of  State,  and  those  particular  works  which  are. 
peculiar  to  the  Church  of  Scotland,  if  there  be  any  such :  but 
has  it  the  privilege  of  prohibiting  the  printing  or  selling  in 
Scotland,  the  form  of  prayer  of  the  Church  of  England,  with 
which  form  of  prayer  they  themselves  say,  they  have  nothing  to 
do  in  Scotland  ?  So,  as  to  the  Psalms,  there  may  be  Psalm  Books  i 
in  Scotland,  which  are  peculiarly  used  by  the  Church  of  Scotland^ 
Whether  they  have  the  power  of  preventing  surreptitious  copies 
of  them,  I  know  not.  Then,  as  to  the  larger  or  smaller  Catechism, 
it  is  possible  they  may  have  such  works.  These  questions  appear 
to  me  important,  and  perhaps  I  ought  to  take  blame  to  myself, 
for  not,  at  the  time  of  the  argument,  having  suggested  these 
difficulties ;  but  they  did  not  then  occur  to  me,  for  my  attention 
was  turned  to  the  prohibitory  clause.  A  good  deal  of  the  argu- 
ment turned  upon  the  case  cited  at  the  Bar,  which  was  said  by 
the  appellants  to  be  the  converse  of  this.  In  that  casef  it  was 
decided,  that  the  King's  printer  in  England  had  a  right  to  pro- 
hibit Bibles  printed  in  Scotland,  from  being  circulated  in  England, 
because  it  would  be  an  infringement  of  the  prerogative,  which 
conferred  the  right  upon  a  particular  individual ;  and  passages 
were  cited  from  the  judgment  pronounced  by  the  Lord  Chancellor. 
He  was  of  opinion  that  the  power  *was  reciprocal.  He  seemed  [  'SO?  j 
to  admit,  that  the  Scotch  printer  could  prevent  the  English 
printer  from  selling  the  English  Bibles,  or  Book  of  Common 
Prayer,  in  Scotland ;  but  the  attention  of  the  Lord  Chancellor, 
and  the  noble  Lord  who  assisted,  was  not  drawn  to  the  rights  of 
the  Church  of  Scotland ;  nor  do  I  see  any  thing  in  the  judgment 
that  warranted  the  conclusion  that  he  had  formed  a  decisive 
opinion  upon  that  point,  but  there  are  passages  that  are  thought 
to  bear  that  way. 

It  seems  to  me,  with  a  view  to  save  expense  to  the  parties,  and 
the  delay  that  would  take  place,  that  it  would  be  better  for  me  to 
ask  your  Lordships  to  adjourn  the  case  till  the  next  Session  of 
t  (7niv.  of  Oxford  and  Cambridge  v.  Richardson,  6  Ves.  689. 
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Manners  Parliament,  and  have  a  farther  argument  upon  this  question, 
BlIib.  which  affects  the  privilege  of  the  Crown  of  Scotland,  exercised  in 
Scotland  over  works  of  this  nature.  Your  Lordships  have  had 
an  argument  directed  to  the  various  species  of  works  interdicted 
by  this  interlocutor,  some  of  which  may,  for  ought  I  know,  come 
within  the  prerogative  of  the  Grown  of  Scotland,  conferring  a 
monopoly  upon  the  printer ;  but  I  do  not  profess  to  have  formed 
any  opinion  upon  the  subject.  It  is  of  great  importance  to  con- 
sider, whether  the  prerogative  of  Scotland  can  extend  to  a  transla- 
tion of  the  Bible,  which  the  Grown  of  Scotland  has  never  authorized 
itself.  If  it  has,  we  shall  be  informed  of  it.  Is  it  the  translation 
printed  in  England  ?  or  what  translation  of  the  Bible  is  it,  which 
the  King's  printer  in  Scotland  has  the  sole  privilege  of  printing  ? 
Is  it  every  Bible,  or  the  English  translation  ?    I  apprehend  the 

[  *S98  ]       ^principal  question  in  this  case,  will  turn  mainly  upon  the  printing 
of  the  Bible  and  the  New  Testament. 

I  therefore  propose  to  your  Lordships  to  adjourn  this  case  till 
the  next  session. 
1825.  The  case  was  accordingly  adjourned. 

'  In  the  mean  time,  the  question  came  under  discussion  in  a 

similar  suspension  and  interdict  presented  to  the  Gourt  of  Session 
by  the  King's  Printers  against  Buchan  and  others,  members  of 
the  Edinburgh  and  Glasgow  Bible  Societies.  The  Lord  Ordinary 
in  that  case,  ''in  respect  of  the  chargers  (Buchan  and  others) 
having  failed  to  point  out  any  distinction  between  the  matters  at 
issue  in  the  present  process  of  suspension,  and  those  determined 
after  the  fullest  discussion  and  consideration  by  the  first  division 
of  the  Gourt  in  the  case  of  the  King's  Printers  v.  Manners  and 
Miller,  and  other  booksellers  in  Edinburgh,  and  that  no  docu- 
ments which  appear  to  the  Lord  Ordinary  materially  to  affect 
the  grounds  of  that  judgment,  are  now  founded  on,  which  were 
not  before  the  Gourt  as  aforesaid,  or  that  any  allegations  in  point 
of  fact,  are  made  by  the  chargers,  different  from  those  which 
were  made  in  the  said  case  before  the  Gourt,"  suspended  the 
letters  simplidter,  continued  the  interdict  and  decerned.  The 
Gourt,  on  the  case  being  brought  under  their  review,  in  considera- 
tion of  the  doubt  as  to  the  royal  prerogative  in  Scotland,  expressed 
in  the  House  of  Lords,  appointed  intimation  to  be  made  to  the 
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OflScers  of  State,  and  allowed  them  to  appear  for  his  Majesty's     maknbbs 
interest ;  and  thereafter  (12th  May,  1826)  adhered,  except  as  to     .^  blaib. 
♦the  Book  of  Common  Prayer,  as  to  which  they  altered  the  Lord       [  *899  ] 
Ordinary's  interlocutor,  and  removed  the  interdict  in  hoc  statu  A 
Buchan  and  others  appealed,  and  the  Eing*s  Printers  presented 
a  cross  appeal,  in  regard  to  the  Book  of  Common  Prayer. 

Dr.  Luahington  and  Mr.  Keay,  for  the  appellants  (in  chief). 

Mr.  Stigden  and  Mr.  Belly  for  the  respondents. 

Authorities  for  the  appellants : 

Bob.  App.  Ca.  197;  St.  1551,  c.  27;  1606,  c.  1;  1669,  c.  1; 
1689,  c.  8 ;  1690,  c.  1,  5,  and  28 ;  1700,  c.  2 ;  1702,  c.  8 ;  1703, 
c.  2  ;  1707,  c.  6 ;  King's  Printer,  May  22,  1790,  (8316) ;  March  7, 
1823,  (2  Shaw  and  Dunlop,  No.  254) ;  Mackenzie's  Obs.  153 ; 
4  Bank,  22,  14  ;  1  Ersk.  5,  6  ;  Miller  v.  Taylor,  4  Burrow,  2881, 
2417 ;  5  Bac.  Abr.  599 ;  1  Bum,  Eccl.  Law,  347,  878,  4to.  edit. ; 
Basket  v.  Univ.  of  Cambridge,  1  Blac.  Bep.  114  ;  Stationers*  Co.  v. 
Caman,  2  Blac.  1004. 

Authorities  for  the  respondents : 

1  Mackenzie's  Works,  vol.  1,  p.  257;  Anderson,  Jan.  5,  1683, 
(Fountainhall) ;  Bob.  App.  Ca.  197 ;  King's  Printer  v.  Bell  and 
Bradfute,  May  22,  1790,  (8816);  1  Bum,  848,  4to.  edit.;  4 
Burrow,  2381 ;  Hinton,  July  27,  1778,  (8807) ;  Becket,  Feb.  22, 
1774;  5  Bacon,  599;  1668,  c.  27;  1701,  c.  7 ;  14  Eymer,  650, 
766 ;  2  Blackstone,  Comm.  410. 

The  Lord  Chancellor  :  1329^ 

The  principal  respondents  in  this  case  are  the  King's  printers      ^^v^^* 
in  Scotland.     They  hold  that  office  under  a  patent  from  the       [  ^^^  1 
Crown.     The  appellants  are  members  of  certain  Bible  Societies 
in  Scotland,  and  have  been  in  the  habit  of  importing  Bibles  from 
England ;  and  the  material  question  to  be  decided  in  this  case,  is 
whether  or  not  the  King's  printers  in  Scotland  have,  by  virtue  of 

t  4  Shaw  &  Dunlop,  No.  365. 
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Manxebs  their  office  and  their  patent,  a  right  to  exclude  persons  from 
Blaib.  importing  Bibles,  and  the  other  works  which  are  contained  in  the 
patent,  from  England? 

Two  important  questions  were  raised  in  this  case.  One,  which 
was  raised,  and  which  was  argued  at  great  length  in  the  Court 
below,  and  argued  very  ably  at  your  Lordships'  Bar,  was  as  to 
the  right  of  the  Grown  to  grant  a  patent,  the  effect  of  which  shall 
be,  to  prevent  persons  in  Scotland  from  importing  Bibles,  and 
other  works  of  the  description  mentioned  in  the  patent,  certain 
religious  works,  from  England ;  and  the  second  question  turned 
upon  the  particular  construction  of  the  terms  of  this  patent. 

With  respect  to  the  first  question,  it  arose  out  of  the  case  of 
Manners  and  Miller  v.  Blair,  which  was  before  your  Lordships' 
House  two  or  three  sessions  ago.  When  that  case  came  on  for 
argument,  and  was  argued  at  your  Lordships'  Bar,  it  occurred  to 
the  learned  Lord  who  then  presided  here,  (Lord  Gifford)  that 
there  was  a  doubt  as  to  the  validity  of  the  patent,  and  as  to  the 
power  of  the  King  to  grant  a  patent  of  that  description.  I  do  not 
*^oi  ]  mqan  to  suggest  that  the  *noble  and  learned  Lord  expressed  any 
opinion  upon  that  subject,  but  that  he  was  desirous,  before  he 
decided  that  question,  that  that  point  should  be  argued  at  your 
Lordships'  Bar;  but  which  was  in  fact,  never  argued  in  the 
particular  case,  because  the  case  in  which  I  am  about  to  propose 
that  your  Lordships  should  give  judgment,  was  before  the  Courts 
below ;  and  being  before  the  Courts  below,  the  point  was  raised 
before  the  Judges  of  the  Court  in  Scotland,  which  had  not  in  fact 
been  raised  in  the  case  of  Manners  and  Miller  v.  Blair ;  and  that 
case  having  come  before  your  Lordships  upon  appeal,  it  was  con- 
sidered more  convenient  and  proper,  that  the  argument,  with 
respect  to  the  validity  of  the  patent,  and  with  respect  to  the 
prerogative  of  the  Crown,  should  be  on  that  particular  case,  than 
on  the  case  of  Manners  and  Milier ;  but  your  Lordships'  decision 
in  the  one  case,  will  be  of  course  governed  by  the  decision  in  the 
other. 

In  conducting  the  argument,  with  respect  to  the  prerogative  of 
the  Crown,  reference  was  made,  and  very  properly  made,  to  the 
cases  of  prerogative  in  England.  For  two  hundred  years  and 
more,  the  Kings  have,  in  England,  granted  patents  to  their 
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printers  here,  as  extensive  as  the  patent  we  are  now  considering,     Maxkers 

and  perhaps  more  extensive,  but  extensive  enough  to  raise  the       blaie. 

question  we  are  now  considering.    In  England,  the  power  of  the 

King  to  grant  patents  of  this  description,  or  to  appoint  to  such 

an  office,  has  never  been  seriously  questioned.     Those  patents 

have  from  time  to  time  come  under  the  review  of  our  Courts,  and 

the  Judges  have  been  called  upon  *to  decide  upon  them.    One      [  '^02  ] 

easel  occurred  before  Sir  Joseph  Jekyll,  so  far  back  as  the  year 

1720,  and  others  at  different  periods,  both  in  the  courts  of  equity, 

and  also  before  this  House  during  the  last  century ;  and  I  would 

state  it  as  a  point  not  admitting  now  of  doubt  or  controversy,  that 

as  far  as  relates  to  the  office  of  King's  Printer  in  England,  the 

Crown  has  the  prerogative  to  grant  a  patent  as  extensive  as  that 

we  are  now  considering, — assuming,  for  the  purpose  of  argument, 

that  the  patent  is  as  extensive  as  it  is  contended  on  the  part  of 

the  respondents  to  be. 

But  although  the  power  of  the  King  and  his  prerogative  in 
England  has  never  been  questioned,  it  has  been  rested  by  Judges 
on  different  principles.  Some  Judges  have  been  of  opinion,  that 
it  is  to  be  founded  on  the  circumstance  of  the  translation  of  the 
Bible  having  been  actually  paid  for  by  King  James,  and  its  having 
become  the  property  of  the  Crown,  and  therefore  it  has  been 
referred  to  a  species  of  copyright.  Other  Judges  have  referred 
it  to  the  circumstance  of  the  King  of  England  beiag  the  supreme 
head  of  the  Church  of  England,  and  that  he  is  vested  with  the 
prerogative  with  reference  to  that  character.  Other  Judges  have 
been  of  opinion,  and  I  confess,  for  my  own  part,  I  am  disposed 
to  accede  to  that  opinion,  that  it  is  to  be  referred  to  another  con- 
sideration, namely,  to  the  character  of  the  duty  imposed  upon 
the  chief  executive  officer  of  the  Government,  to  superintend  the 
publication,  of  *the  Acts  of  the  Legislature,  and  Acts  of  State  of  [  '^os  ] 
that  description,  and  also  of  those  works,  upon  which  the  estab- 
lished doctrines  of  our  religion  are  founded, — that  it  is  a  duty 
imposed  upon  the  first  executive  magistrate,  carrying  with  it  a 
corresponding  prerogative.    That  was  the  opinion  of  Lord  Camden, 

t  BaskeU  v.  Pari<m9,    At  tke  BoUs      of  Oxford  and  Cambridge  v.  Richard- 
1718.    In  D.  P.  1719.    Cited  in  Univ,      »<m,  6  Vos..  at  p.  699, 
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Manhebs  as  expressed  in  the  case  of  Donaldson  v.  Becket,\  in  most  direct 
Blaib.  s^nd  eloquent  terms  in  this  House :  that  was  the  opinion  also 
expressed  by  Chief  Baron  Skinner,  in  the  case  of  Eyre  and 
Strahan  v.  Carnan  ;  J  and  I  think  that  may  be  collected  or  inferred 
to  be  the  opinion  of  a  learned  and  noble  Earl,  now  a  member  of 
your  Lordships'  House,  from  what  fell  from  that  noble  and  learned 
Lord  in  the  case  of  The  Universities  of  Oxford  and  Cambridge  v. 
Richardson.^ 

If  that  be  so,  if  that  is  the  true  principle  upon  which  this 
prerogative  is  to  be  rested,  it  appears  to  me  that  all  difficulty 
ceases  with  respect  to  the  prerogative  in  Scotland.  In  Scotland, 
as  well  as  England,  patents  of  this  description  have  been  granted 
without  dispute  or  contest,  for  more  than  two  hundred  years. 
These  patents  have  at  different  periods  been  made  the  subject 
of  suits  in  the  Courts  of  Scotland,  and  particularly  in  the  case 
of  Watson  v.  Baskctty  in  the  year  1716,  or  the  year  1717,  which 
cases  came  afterwards  by  appeal  to  the  House  of  Lords.  In 
another  case,  that  of  the  King's  Printers  v.  Bell  and  Bradfute, 
this  patent  came  under  the  consideration  of  the  Courts  of  Justice 
in  Scotland ;  and  many  other  cases  may  be  referred  to,  for 
the  purpose  of  establishing  the  same  fact :  so  that  we  have  in 

[*404]  Scotland,  as  *well  as  England,  patents  granted  successively  for 
a  period  of  more  than  two  hundred  years.  These  patents  have 
been  the  subjects  of  suits.  These  cases  have  come  to  your 
Lordships'  House ;  and  I  do  not  think,  that  until  the  doubt 
was  thrown  out  by  the  noble  and  learned  Lord  to  whom  I 
have  referred,  the  late  Lord  Gifford,  the  prerogative  of  the 
Crown  of  Scotland  was  ever  called  in  question.  Certainly  it 
never  did  occur  to  the  very  able  counsel  who  argued  the  case 
of  Manners  and  Miller  v.  Blair  in  the  Court  below,  seriously 
to  consider  or  to  contest  that  point. 

In  the  course  of  this  argument  it  was  assumed,  as  the  basis  of 
a  part  of  an  argument,  that  the  prerogative  in  England  depended 
upon  the  King's  character  as  supreme  head  of  the  Church  ;  and 
it  was  argued,  that  that  principle  did  not  apply  to  Scotland,  for 
that  although  the  King  was  the  supreme  head  of  the  Church  in 

t  4  Burr.  2408.  §  6  Ves.  704,  5. 
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England,  he  was  not  the  supreme  head  of  the  Church  in  Scotland ;     Man2iers 

and  therefore  the  prerogative  might  well  exist  in  this  part  of  the       blaib. 

island,  and  yet  not  exist  in  Scotland.    But,  I  have  already  stated, 

that  I  do  not  refer  the  prerogative  to  the  circumstance  of  the 

King  being,  in  a  spiritual  or  ecclesiastical  sense,  the  supreme 

head  of  the  Church  in  England,  but  to  the  kingly  character — to 

his  being  at  the  head  of  the  Church  and  State,  and  it  being  his 

duty  to  act  as  guardian  and  protector  of  both, — a  character  which 

he  has  equally  in  Scotland  and  England.    It  is  perfectly  clear, 

that  it  is  the  duty  of  the  King  to  act  this  part,  as  the  guardian 

of  the  Church  in  Scotland.     That  is  a  principle  laid  down  by  the 

authorities  in  Scotland  as  much  as  in  England.    By  the  authority 

of  the  statute  *by  which  the  Reformation  was  established  in      [  *4C5  ] 

Scotland,  it  is  declared  to  be  the  duty  of  the  magistrates,  and 

the  King  as   supreme  magistrate,  to  be  the  protector  of  the 

Church ;   and  in  the  Act  of  1690,  by  which  the  Presbyterian 

Church  was  established,  when  the  Episcopalian  Church  authority 

was  finally  put  an  end  to  in  Scotland,  the  same  principle  is  laid 

down  and  acknowledged.     I  think,  therefore,  that  this  right  and 

prerogative  depends  upon  the  King's  character  as  guardian  of 

the  Church  and  guardian  of  the  State,  to  take  care  that  works 

of  this  description  are  published  in  a  correct  and  authentic  form ; 

and  that  those  arguments  upon  which  the  authority  rests  in  this 

country  apply  also  in  Scotland. 

But  it  was  said  at  the  Bar,  that  in  England,  as  far  as  relates 
to  the  translation  of  the  Holy  Bible,  we  have  the  translation 
recognized  by  public  authority,  introduced  into  the  service  of 
the  church  by  public  authority;  and  that  the  prerogative  in 
England  will  properly  apply  to  this  translation,  but  that  the 
same  principle  does  not  apply  in  Scotland. 

With  respect  to  the  Bible  which  was  translated  in  the  reign 
of  James  the  First,  and  which  indisputably  was  translated  under 
his  sanction,  and  by  virtue  of  his  authority,  it  does  not  appear 
that  he  contributed  any  thing  towards  the  expense.  It  does  not 
appear  that  that  translation  of  the  Bible  was  introduced  into 
the  church  by  the  authority  of  any  Act  of  Parliament,  by  the 
authority  of  any  Act  of  Convocation,  or  by  proclamation ;  but 
undoubtedly  it  was  introduced  under  the  sanction  and  authority 

B.B. — ^voL.  xxxn.  7 
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Mannxbs     of  the  head  of  the  Church,  under  the  sanction  of  the  King  of 
BhAitL,       that  *period, — in  what  precise  way  does  not  appear  by  evidence. 

L  **06  ]  It  is  probable,  that  after  it  was  completed,  and  the  heads  of 
the  Church  were  satisfied  with  it,  it  was  by  the  authority  of  the 
Bishops,  in  their  respective  dioceses,  introduced  into  general  use 
throughout  the  kingdom,  possibly  without  any  further  Act  for 
that  purpose.  But  is  there  any  essential  difference  between  the 
situation  of  England  and  Scotland  in  this  respect  ?  I  apprehend 
clearly  none ;  because  the  same  translation  has,  if  not  by  the 
actual  authority,  at  least  by  the  sanction  of  the  General  Assembly 
of  Scotland,  been  introduced  into  their  Church,  and  used  there 
for  a  period  I  believe  of  one  hundred  and  fifty  years ;  and  I 
understand  that  use  of  it  in  Scotland  is  as  general,  and  indeed 
as  exclusive  and  universal  as  in  England.  This  translation, 
therefore,  has  been  sanctioned  in  the  country  by  the  Church 
of  that  country,  and  by  the  proper  ecclesiastical  authorities; 
and  I  apprehend  that  it  stands  in  the  same  situation,  and  is 
guarded  by  the  same  privileges,  and  is  in  point  of  law,  unless 
the  General  Assembly  should  order  otherwise,  as  compellable 
to  be  used  in  the  Churches  of  Scotland  as  it  is  in  the  Churches 
of  England.  I  do  not  apprehend,  therefore,  that  there  is  any 
difficulty  in  this  respect,  or  that  any  argument  whatever,  can 
be  founded  on  the  idea,  that  by  some  authority  in  this  country 
that  particular  translation  has  been  introduced  into  universal 
use  in  our  Church,  and  that  no  corresponding  authority  exists 
in  Scotland.  I  have  no  doubt  there  is  some  authority,  at  least 
some  implied  authority,  for  the  introduction  of  it  in  England ; 

[  '^07  ]       and  I  apprehend  there  is  *the  same  implied  authority,  the  same 
sanction  for  it  by  ecclesiastical  authorities  in  Scotland. 

It  was  in  consequence  of  this  circumstance,  and  some  doubts 
arising  out  of  this  particular  view  of  the  case,  that  the  noble  and 
learned  Lord  to  whom  I  have  referred,  was  desirous  that  in  this 
particular  view,  it  should  be  considered  again. 

It  appears  to  me,  that  as  far  as  relates  to  the  translation  of 
the  Holy  Scriptures,  the  case  with  respect  to  Scotland  is  precisely 
the  same  as  it  is  with  respect  to  England.  But  in  this  patent 
there  are  other  works  noticed.  There  is  the  Confession  of  Faith. 
I  find  that  the  Confession  of  Faith  was  ratified  by  the  General 
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Assembly,  in  the  year  1649 ;  it  is  therefore  a  book  adopted  by  Manners 
the  proper  ecclesiastical  authority  in  the  country.  The  larger  blaib. 
and  the  shorter  Catechisms  were  also  ratified  by  the  General 
Assembly  about  that  same  period:  and  with  respect  to  the 
metrical  version  of  the  Psalms,  which  is  also  contained  in  that 
patent,  that  was,  as  I  am  informed,  prepared  by  the  authority 
of  the  General  Assembly,  and  it  is  used  in  the  churches  by 
authority  of  that  General  Assembly.  It  appears  to  me,  there- 
fore, that  these  works  come  within  the  same  principle  as  the 
Holy  Scriptures,  and  within  the  same  principle  as  the  Book  of 
Common  Prayer  in  this  country. 

A  question  has  been  raised  with  respect  to  the  Book  of  Common 
Prayer,  which  is  also  contained  in  this  patent ;  and  it  is  said, 
that  at  all  events,  the  King  could  not  in  Scotland,  confer  the 
exclusive  right  of  printing  this  work  on  his  printer  in  Scotland. 
The  Court  below  entertained  some  *doubt  upon  this  point,  and  [  ♦408  ] 
in  this  particular  stage  of  the  cause,  they  have  accepted  the 
Common  Prayer  from  the  operation  of  their  interdict,  without, 
however,  pronouncing  any  decision  upon  it.  At  one  period 
episcopacy  existed  in  Scotland.  During  that  time,  there  is  no 
doubt  the  King's  authority  applied  to  the  Book  of  Common. 
Prayer,  as  well  as  to  the  other  works  to  which  I  have  referred.. 
It  is  true,  that  by  the  Act  of  Parliament  passed  in  the  year 
1690,  an  alteration  was  made  in  this  respect.  By  the  effect  of 
that  Act  of  Parliament  in  1690,  the  Presbyterian  form  of  worship 
became  the  established  form  in  Scotland,  and  the  Church  of  that, 
persuasion  became  the  established  Church  of  Scotland  :  but,  those 
persons  who  were  members  of  the  Church  of  England,  who  were  in 
her  communion,  were  still  entitled  to  the  protection  of  the  Crown  ; 
there  was  nothing  in  that  Act  of  Parliament  to  deprive  them  of  that 
protection  ;  and  if  the  King  possessed  the  prerogative  previous  to 
the  passing  of  the  Act  in  1690,  by  which  he  had  the  exclusive 
right,  by  himself  or  his  officers,  in  Scotland,  to  publish  the  Book 
of  Common  Prayer,  there  is  nothing  in  the  Act  of  1690  to  deprive 
him  of  that  prerogative,  which  he  had  previously  enjoyed. 

It  does  not  appear  to  me,  therefore,  in  this  view  of  the  case, 
that  there  is  any  essential  difference  between  that  part  of  the 
patent  which  relates  to  the  Book  of  Common  Prayer,  and  that 
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Mannebs     which  relates  to  the  other  works.     I  think,  therefore,  that  with 

BuLiB.       respect  to  this  question,  which  was  not  originally  mooted  in  the 

[  •409  ]       Court  below,  *naniely,  the  general  question  of  the  validity  of 

the  patent,  which  was  only  afterwards  argued  in  the  second  case, 

in  consequence  of  the  wish  intimated  by  the  noble  and  learned 

Lord  to  whom  I  have  adverted,  that  your  Lordships  will  have 

*  no  difficulty  in  coming  to  the  opinion,  that  in  Scotland,  as  in 

England,  the  King  possesses  this  prerogative,  and  that  he  has  a 

right  to  confer  it  upon  his  printer. 

If  that  be  so,  the  only  remaining  question  to  which  I  propose 
to  call  your  attention  is,  the  construction  of  the  patent. 

I  confess  I  had  considerable  doubts  at  first,  in  determining  what 
was  the  proper  construction  of  this  patent ;  but  in  looking  very 
attentively  at  the  patent,  considering  the  whole  bearing  of  it,  and 
all  the  facts  of  the  case,  those  doubts  and  difficulties  have  ceased. 
The  patent  is  in  substance  this,  that  those  particular  individuals 
are  declared  to  have  the  sole  and  exclusive  right  of  printing  in 
Scotland,  the  particular  works  which  are  mentioned  in  it.  They 
are  to  have  the  office,  and  discharge  the  duties,  with  all  its  per- 
quisites, all  its  emoluments,  and  all  its  privileges,  as  far  as  it  is 
consistent  with  the  articles  of  Union.  That  is  the  granting  part  of 
the  patent,  to  which  I  shall  at  present  confine  my  observations. 

The  expression,  "  as  far  as  it  is  consistent  with  the  articles 
of  Union,''  requires  some  explanation.  A  short  time  before  the 
patent  was  granted  to  Baskett  in  the  year  1716,  which  was  in 
the  same  terms  as  this,  a  patent  had  been  granted  to  a  person 
of  the  name  of  Freebaim,  in  the  year  1711.  That  patent  was,  in 
the  granting  part  of  it,  as  general  as  this  which  I  have  stated ; 
[  *410  ]  but  ''^it  contained  a  prohibition  against  all  persons  importing, 
either  from  England,  or  any  parts  beyond  the  seas,  any  of  the 
particular  works  enumerated  in  the  patent.  Some  doubts  were 
created  in  the  minds  of  some  persons,  with  respect  to  the 
validity  of  that  patent ;  it  was  submitted  for  the  consideration 
of  the  Lord  Advocate  of  Scotland,  Sir  James  Stewart ;  and 
Sir  James  Stewart  was  of  opinion,  that  it  was  contrary  to 
the  fourth  article  of  the  Union  between  England  and  Scotland, 
to  prohibit  the  importation  of  those  works  from  England.  The 
patent  was  also  referred  to  the  consideration  and  opinion  of 
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Mr.  Kennedy,  who  held  at  that  time,  the  office  of  Solicitor-     Mankebs 

General  of  Scotland:    he   gave   an   opinion   upon  this  point,       blaib. 

directly  the  reverse  of  that  expressed  by  the  Lord  Advocate; 

and  it  turns  oat  in  the  result,  as  appears  by  the  decision  in  the 

case  of  The  Universities  of  Oxford  and  Cambridge  v.  liicJutrdson, 

that  the  opinion  which  the  Solicitor-General  gave  was  the  correct 

opinion,  and  that  the  patent  was  not  contrary  to  the  terms  of 

the  article  of  Union.    If  that  be  so,  then  we  may  read  this  patent 

precisely  as  if  those  words  were  not  contained  in  the  patent ;  and 

then  it  is  a  question,  as  to  the  exclusive  right  of  printing  these 

particular  works,  granted  with  the  office  of  King's  Printer,  with 

all  the  privileges,  and  with  all  the  emoluments  incident  to  that 

office.    With  reference  to  the  previous  part  of  it,  the  exclusive 

right  of  printing  works  of  this  description,  must  carry  with  it 

the  right  of  excluding  all  other  persons  from  the  participation, 

from  the  right  of  printing  them  or  circulating  them.     The  one 

is  a  consequence  of  the  other.     If  the  Crown  *by  its  prerogative,      [  •4ii  ] 

has  a  right  of  printing  by  its  officer,  it  has  by  its  prerogative, 

the  right  to  exclude  all  others  from  the  enjoyment  of  the  right, 

by  importation  or  otherwise.     Therefore,  when  the  King  grants 

the  right  of  printing,  he  grants  the  other  part,  namely,  the 

authority  he  possesses,  or  rather,  as  Lord  Eldon  has  said,  the 

duty  consequent  upon  that  authority,   the  duty  of  excluding 

others;    and  it  appears  to  me,   therefore,  on  looking  at  the 

subject  in  this  view,  with  reference  to  the  granting  part  of 

the  patent,  the  patentees  have  clearly  a  right  to  exclude. 

But  there  is  a  prohibition  which  follows  the  granting  part  of 
the  patent,  and  it  is  said,  the  prohibition  extends  only  to  parts 
beyond  the  seas ;  and  there  is  a  penalty  annexed  to  the  pro- 
hibition,— ^all  persons  are  prohibited  from  importing  the  specified 
works  from  parts  beyond  the  seas,  under  the  penalty  of  losing 
those  works.  But  it  is  no  objection  to  a  patent,  which  conveys 
a  particular  power  and  a  particular  authority,  that  there  is 
a  prohibition  accompanied  with  a  penalty,  and  that  that  pro- 
hibition accompanied  with  a  penalty,  is  not  co-extensive  with 
what  is  supposed  to  be  the  grant.  An  argument  may  arise  out 
of  the  prohibition,  for  the  purpose  of  construing  the  grant,  and 
for  the  purpose  of  ascertaining  what  the  intention  of  the  grantor 
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Haxxels     was ;  but  if  the  intention  of  the  granter  be  clear,  it  does  not 
Bl:Jir.       follow  that  the  grant  is  at  all  limited,  from  the  circumstance  of 
there  being  a  prohibition,  accompanied  with  a  penalty,  which 
is  not  co-extensive  with  the  grant. 

But  in  this  case  no  question  can  arise  upon  the  limitation  of 
[  ♦412  ]      the  prohibition,  because  we  can  understand*  at  once,  what  was 
the  reason  of  the  limited  nature  of  the  prohibition.     That  pro- 
hibition arose  out  of  the  doubt  expressed  in  the  opinion  of  the 
Lord  Advocate  of  Scotland.     In  the  granting  part  of  the  patent, 
reference  was  made  to  the  articles  of  Union.    We  grant  you  all 
the  powers  which  have  been  enjoyed  by  any  of  your  predecessors 
in  this  office,  as  far  as  they  are  consistent  with  the  articles  of 
the  Union,  but  no  further.    It  was  supposed  that  the  prohibition 
of  importation  from  England,  was  contrary  to  the  fourth  article 
of  the  Union  ;  and  therefore,  when  the  party  drawing;  that  patent 
came  to  the  prohibition  to  be  followed  by  a  penalty,  he  did  not 
choose  to  carry  that  prohibition  beyond  the  point,  to  which  it 
could  be  with  safety  and  certainty  extended.    When  we  find  that 
it  has  been  decided,  that  the  articles  of  the  Union  do  not  bear 
upon  this  case,  we  have  at  once  an  interpretation  of  the  whole 
patent,  and  see  the  reason  for  the  limited  prohibition,  and. that 
these  words  were  not  intended  to  have  any  effect  in  limiting  the 
patent,  unless  the  articles  of  the  Union  required  it  should  be 
limited.     My  opinion  is,  that  it  is  a  grant  of  the  authority  of  the 
Crown;  that  the  Crown  intended  to  convey  all  the  authority  it 
possessed,  and,  as  Lord  Eldon  very  properly  says,  there  is  a  duty 
incident  to  the  authority.   The  Crown  intended  to  convey  its  autho- 
ritj%  and  the  Crown  intended  to  convey  that  authority  with  a 
corresponding  duty.    I  therefore  cannot  bring  myself  to  entertain 
any  serious  doubt  with  respect  to  the  construction  of  the  patent. 
On  these  grounds,  I  should  recommend  to  the  House,  both 
[  •418  ]       with  respect  to  the  former  objection, — *a8  to  the  prerogative 
of  the  Crown,  and  also  with  respect  to  the  construction  of  the 
patent, — to  confirm  the  opinion  expressed  after  very  elaborate 
argument,  and  expressed  in  great  detail,  and  with  great  ability, 
by  the  Judges  below.    I  should  propose,  that  in  the  case  of 
Buchan  v.  Blair,  the  interlocutors  complained  of  by  the  original 
appeal  should  be  affirmed,  and    those  complained  of  by  the 
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cross  appeal  reversed ;  and  as  incident  to  that  decision,  I  should 
propose  that  the  judgment  in  the  case  of  Manners  and  Miller 
V,  Blair,  should  also  be  affirmed. 

The  only  diflference  to  which  it  is  material  to  call  your  attention, 
is  that  in  the  case  of  Manners  and  Miller  v.  Blair,  the  interlocutor 
includes  the  Book  of  Common  Prayer:  but  in  consequence  of 
some  doubts  entertained  by  the  learned  Judges,  having  been 
expressed  in  the  interlocutor  in  this  particular  case  of  Buchan  v. 
Blair,  that  is  made  the  subject  of  exception  :  I  should  recommend 
to  your  Lordships,  that  these  interlocutors  be  affirmed  on  all  other 
points ;  and  as  to  this  exception,  that  the  interlocutor  be  reversed. 

The  effect  of  the  judgment  will  be,  that  the  King's  Printer  in 
Scotland  will  stand  on  the  same  footing  as  the  King's  Printer  in 
England.  It  has  been  decided  that  the  King's  Printer  in  England 
has  a  right  to  prevent  the  importation  of  all  books  which  come 
from  Scotland.  I  did  not  mention  that  as  the  foundation  of  the 
judgment, — that  was  not  a  ground  on  which  to  proceed  to  such 
an  adjudication  ;  but,  at  the  same  time,  your  Lordships  will  not 
regret  that  the  judgment  to  be  pronounced  is  followed  with 
consequences  so  just  and  equitable. 


ManxeUs 

r. 

Blair. 


ScoTiiAND. — Court  of  Session. 

Sir  NEIL  MENZIES,  Bart.  v.  The  EARL  of 

BREADALBANE  and  ANoniER.f 

(3  Bligh(N.S.)  414-423.) 

A  proprietor  of  land  on  the  bank  of  a  river,  having  commenced  the 
building  of  a  mound,  which  according  to  the  opinion  and  report  of  an 
engineer  would,  if  completed,  in  times  of  ordinary  flood  throw  the 
waters  of  the  liver  on  the  grounds  of  a  proprietor  on  the  opposite  bank 
eo  as  to  ovei^ow  and  injure  them,  was  restrained  by  perpetual  interdict 
from  the  farther  ei'ection  of  any  bulwark  or  other  work,  which  might 
have  the  effect  of  diverting  the  Bti*eam  of  the  river  in  time  of  flood  from  its 
accustomed  course,  and  throwing  the  same  upon  the  lands  of  the  appellant. 

In  1798,  the  predecessor  of  the  appellant,  by  bill  of  suspension 

and  interdict,  complained  against  the  proprietor  of  the  lands  held 

by  the  respondent,  that  he  had  begun  to  eiect  upon  the  upper 


t  FoUowed  by  Malins,  V.-C.  in 
Att.-Oen.  v.  LohSiJale  (1868)  L.  R.  7 
Eq.  .377 ;  38  L.  J.  Ch.  333,  and  by 
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Lord 

Lyxdhurst, 

L.C. 
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the  Court  of  Appeal  in  Whalley  t. 
Dtvc.  and  Fork,  Bail.  Co.  (1884)  13 
Q.  B.  D.  131,  53  L.  J.  Q.  B.  285.— EC. 


104  1828.^  H.  L.     3  BLIGH  (N.  S.)  414—416.  [r.r. 

Mexzies      end  of  a  piece  of  land,  along  the  bank  of  the  river  Tay,  at  the 

Beea'dal-     distance  of  four  or  five  yards  from  the  ordinary  channel,  a 

^^^^'        bulwark,  which,  if  finished,  would  have  the  eflfect  of  turning  the 

water  upon  the  complainer's  property,  and  overflowing  his  lands. 

An  interdict  was  granted  upon  this  bill,  and  a  remit  was  made 
to  an  engineer  to  inspect  the  channels  of  the  river,  and  report  on 
the  probable  eflfect  of  the  erection  of  the  bulwark. 
[  416  ]  No  further  proceedings  were   taken  until   1821,   when    the 

respondent  having  purchased  the  property  called  Bolfrax,  on 
which  the  bulwark  was  erected,  wakened  and  transferred  the 
action  against  the  appellant,  who  was  the  representative  of  the 
original  complainer ;  whereupon  the  matter  was  referred  to  an 
engineer,  upon  the  terms  of  the  original  remit. 

The  engineer  by  his  report,  gave  a  description  of  the  lands  in 
question  ;  of  the  channels,  and  the  effect  of  floods  in  the  river  ; 
and  of  the  ordinary  modes  and  effect,  and  the  proper  site  and 
construction  of  embankments  ;  and  concluded  by  reporting,  that 
the  embankment  on  the  upper  end  of  Bolf  rax-haugh  was  too  near 
the  margin  of  the  ordinary  channel  of  the  river. 

Upon  the  report,  the  Lord  Ordinary  declared  the  interdict 
perpetual. 

On  the  4th  July,  1826,  the  interdict  was  recalled  by  the  Court. 

The  appeal  was  against  this  decision. 

Mr,  Moncrieff,  for  the  appellant. 

The  Solicitor-General  and  Mr.  Keay,  for  the  respondent. 

Authorities  for  the  appellants : 
Ersk.  2,  1,  5,  and  2,  9,  18  ;  Diet,  voce  Property ;  L.  Glenlee, 
March  10,  1804,  (12,834) ;  Hamilton,  March  5,  1793,  (12,824) ; 
Dick.  Nov.  16, 1769,  (12,813) ;  Town  of  Aberdeen,  Nov.  22, 1748, 
(12,787) ;  Fairlie,  Jan.  26, 1744,  (12,780) ;  89  Dig.  t.  3, 1.  1,  §  2 ; 
89  Voet,  8,  4. 

Authorities  for  the  respondent: 
Farquharson,  June  25,  1741,  (12,779,)  and  App.  Voce  Prop. 
No.  5. 

[  41G  ]       The  Lord  Chancellor  : 

This  is  a  question  arising  out  of  an  embankment  on  the  river 
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Tay.  The  river  Tay  on  the  north  side,  at  the  spot  in  question, 
is  bounded  by  a  considerable  extent  of  flat  land,  belonging  to 
Sir  Neil  Menzies ;  on  the  southern  side  it  is  chiefly  bounded  by 
high  land,  but  this  high  land  terminates  at  a  point  called 
Bolfrax-haugh,  which  land  belongs  to  Lord  Breadalbane.  Bolfrax- 
haugh  continues  for  the  space  of  about  twenty-seven  acres.  Then 
there  is  another  piece  of  land,  Farleyer  Island,  part  of  which 
belongs  to  Lord  Breadalbane,  and  between  those  two  lands  there  is 
a  portion  of  the  old  channel,  as  if  the  water  had  formerly  ran  in 
that  direction.  There  are  some  facts  not  at  all  in  dispute  in  this 
case.  Every  person  knows  the  character  of  the  river  Tay ;  and 
that  in  times  of  flood,  that  is,  in  autumn,  winter,  and  in  the 
spring,  the  flood  stream  takes  its  course  with  very  considerable 
violence  along  this  piece  of  land  to  which  I  have  referred.  It  is 
therefore  obvious,  that  an  embankment  running  parallel  to  the 
stream,  commencing  at  the  first  point  of  Bolfrax-haugh,  and 
carried  up  to  Farleyer  Island,  would  have  the  eflfect  of  stopping 
up  the  old  course  of  the  flood  stream,  and  throwing  it  entirely  on 
the  opposite  piece  of  land  belonging  to  Sir  Neil  Menzies,  and  the 
question  in  this  case  is,  whether  the  proprietor  of  this  land, 
Bolfrax-haugh,  has  a  right  so  to  do  ? 

The  land  which  now  belongs  to  Lord  Breadalbane,  was  formerly 
the  property  of  Mr.  Alexander  Menzies,  and  in  the  year  1778  he 
commenced  these  works,  when  he  either  formed  or  repaired  a 
jetty  in  the  alveus  of  the  stream,  and  he  connected  *with  that 
jetty  the  embankment  in  question,  which  embankment  is  one  or 
two  yards  distant  from  the  course  of  the  stream,  about  three  feet 
in  height,  sufficiently  high  to  turn  the  flood  water  of  the  river. 
Those  works  were  carried  on,  I  think,  to  the  extent  of  about  two 
hundred  yards.  In  consequence,  Sir  John  Menzies  then  the  pro- 
prietor, filed  a  bill  of  suspension  and  interdict ;  an  interim  interdict 
was  obtained,  and  further  proceedings  were  carried  on  ;  but  these 
further  proceedings  were  all  at  once  suspended,  until  the  year  1821. 

In  the  mean  time  Lord  Breadalbane  purchased  the  property  of 
Mr.  Menzies;  and  having  purchased  the  property,  he  revived 
those  proceedings.  When  the  case  came  before  the  Lord 
Ordinary,  as  far  as  related  to  the  jetty,  and  any  other  works  in 
the  alveus  of  the  stream,  he  was  of  opinion  that  the  interdict 
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MENZIE8      should  be  continued  ;  but  he  referred  the  question,  as  to  the 

Bbeadal-     embankment  upon  the  side  of  the  river,  on  the  property  of  Lord 

BAKE.        Breadalbane,  for  further  debate  and  consideration.     It  ultimately 

came  before  the  First  Division  of  the  Court  of  Session,  and  the 

interdict,  as  far  as  related  to  the  embankment,  was  dissolved. 

While  this  affair  was  going  on  before  the  Lord  Ordinarj',  an 
engineer  of  considerable  eminence,  Mr.  Jardine,  was,  according 
to  the  course  of  proceedings  in  the  Court  of  Session,  directed,  as 
the  servant  and  officer  of  the  Court,  and  standing  between  the 
parties,  to  view  the  place,  and  report  his  opinion.  Without 
going  into  the  minute  particulars  of  that  report,  I  may  state,  that 
it  is  clear  that  if  this  embankment  should  be  continued,  as  it  is 
[  '418  ]  projected,  along  the  banks  of  the  river,  it  *will  have  the  effect  of 
throwing  the  ordinary  flood  streams  of  the  river  off  the  lands  of 
Lord  Breadalbane,  and  on  the  lands  of  Sir  Neil  Menzies.  Many 
circumstances  were  referred  to  at  the  Bar,  with  respect  to  the  law 
of  England  upon  this  subject.  It  is  quite  unnecessary  to  trouble 
your  Lordsljips  with  any  observation  on  the  law  of  England,  and 
particularly  on  the  law  of  England  with  reference  to  particular 
places,  because  it  is  clear,  beyond  the  possibility  of  a  doubt,  that 
by  the  law  of  England,  such  an  operation  could  not  be  carried  on.  . 
The  old  course  of  the  flood  stream  being  along  certain  lands,  it  is 
not  competent  for  the  proprietors  of  those  lands  to  obstruct  that 
old  courte,  by  a  sort  of  new  water-way,  to  the  prejudice  of  the 
proprietor  on  the  other  side ;  and  I  am  the  less  disposed  to  trouble, 
you  with  reference  to  the  law  of  England,  for  that  can  be  referred, 
to  only  by  way  of  illustration.  This  case  must  be  decided  by  the 
law  of  Scotland. 

Now,  with  reference  to  the  law  of  Scotland,  this  is  perfectly 
clear,  that  a  superior  heritor  cannot  divert  any  part  of  a  stream 
to  the  prejudice  of  an  inferior  heritor.  It  is  also  clear,  that  an 
inferior  heritor  cannot  do  that  which  shall  cause  the  water  to 
stagnate,  to  the  prejudice  of  the  superior ;  that  is  acknowledged 
to  be  clear  law.  But  it  is  said,  that  applies  only  to  the  alveus  of 
the  course.  But  it  does  not  appear  to  me,  that  there  is  any  solid 
ground  for  the  distinction.  The  ordinary  course  of  the  river,  is 
that  which  it  takes  at  ordinary  times  ;  there  is  also  a  flood 
channel :  I  am  not  talking  of  that  which  it  takes  in  extraordinary 
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or  accidental  floods,  but  the  ordinary  course  of  the  river  in  the 
different  seasons  of  the  *year,  must,  I  apprehend,  be  subject  to 
the  same  principle. 

But  let  us  see  what  is  said  on  this  subject  by  the  institutional 
writers  on  the  law  of  Scotland.  Erskine,  in  his  Institutes,  is 
distinct,  as  it  appears  to  me,  and  precise  upon  the  subject. . 
He  says:  "When  a  river  threatens  an  alteration  of  the  present 
channel,  by  which  damage  may  arise  to  the  proprietor  of  the 
adjacent  or  opposite  ground,  it  is  lawful  for  him  to  build  a 
bulwark  ripa  munienda  causa,  to  prevent  the  loss  of  ground  that 
is  threatened  by  that  encroachment ; "  so  that  the  proprietor 
whose  lands  are  threatened  to  be  washed  away,  may,  for  the 
purpose  of  protecting  his  own  property  in  a  case  of  that  descrip-. 
tion,  raise  a  bank  for  his  own  security ;  but  this  bulwark  must 
be  so  executed,  as  to  prejudice  neither  the  navigation,  nor  the ' 
grounds  on  the  opposite  side  of  the  river  ;  and  as  a  guard  against 
■these  consequences,  the  builder,  before  he  began  his  work,  was 
obliged  by  the  Roman  law  to  give  security.  Nothing,  therefore, 
can  be  more  distinct  and  precise,  than  the  language  of  Erskine 
in  his  Institutes,  with  respect  to  this  particular  case.  He  says  : 
**  You  may  protect  your  own  property  from  destruction ;  "  so  you 
may  by  the  law  of  England:  but  he  says  in  distinct  terms,. 
**  Though  the  river  threatens  to  change  its  channel,  and  to 
encroach  upon  your  land,  you  cannot  protect  yourself  to  the 
prejudice  of  the  opposite  proprietor."  Lord  Stair  in  his  Institutes, 
though  not  so  clear  and  precise,  yet  in  general  terms  confirms 
that  which  is  laid  down  by  Erskine  in  his  Institutes. 

The  language  of  the  Boman  law,  according  to  the  passage  cited 
in  the  case,  confirms  the  same  doctrine. '  It  is  there  said, 
(89  Dig.  t.  8,  1, 1,)  **  Opus  quod  quis  fecit  ut  aquam  exclucleret, 
quae  exundante  palude  in  agrum  ejus  refluere  solet,  si  ea  palus 
aqua  pluvia  ampliatur,  eaque  aqua  repulsa  eo  opere  agris  vicini 
noceat,  aqusB  pluvise  actione  cogetur  toUere ;  "  and,  according  to 
a  passage  quoted  in  the  printed  papers,  Yoet  repeats  the  same- 
doctrine.  In  the  Digest  you  will  find  another  passage  to  the 
same  effect,  under  the  title  '*  De  Aqua,"  (lib.  39,  tit.  iii.): 
''  Uiec  autem  actio  locum  habet  in  damno  nondum  facto,  opere 
tamen  jam  facto ;  hoc  est  de  eo  opere,  ex  quo  damnum  timetur, 
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BiKNziEs  totiensque  locum  habet,  quotiens  manufacto  opere  agro  aqua 
fi^RADAL-  nocituraest;  id  est  cum  quia  manu  fecerit  quo  oliter  flueret, 
BAHB.  quam  natura  soleret;  si  forte  immitendo  earn  aut  majorem 
fecerit  aut  citatiorem  aut  vehementiorem  ;  aut  si  comprimendo 
redundare  efifecit :  quod  si  natura  aqua  noceret,  ea  actione  non 
continentur."  It  appears  to  me,  that  that  passage  (and  there  are 
others  to  the  sam^  effect  in  the  Digest)  confirms  the  opinion  laid 
down  by  Erskine  in  his  Institutes,  with  respect  to  the  law  of 
Scotland,  in  confirmation  of  which,  he  refers  to  the  Boman  law. 
It  is  true  that  passages  may  be  found  in  the  Digest,  appearing  to 
have  a  contrary  tendency,  but  I  think  they  may  be  all  reconciled : 
or,  consider  the  subject  in  this  light,  that  these  passages  to  which 
I  am  now  alluding,  have  reference  to  accidental  and  extraordinary 
casualties,  from  the  flood  suddenly  bursting  forth,  and  they  go  to 
this,  that,  in  such  a  case,  the  parties  may,  even  to  the  prejudice 
[  *42i  ]  of  their  neighbours,  *for  the  sake  of  self-preservation,  guard 
themselves  against  the  consequence ; — perhaps  in  this  way,  the 
different  passages  in  the  Digest  may  be  reconciled. 

The  principal  authority,  as  it  was  conceived  in  the  Court  below, 
and  as  it  was  at  your  Lordships'  Bar,  was  a  case  decided  in  the 
year  1741, — the  case  of  Farquharson  v.  FarquharsonA  It  was 
considered  that  that  was  a  case  directly  in  point ;  and  if  that  had 
been  a  decision  directly  in  point,  I  confess  I  should  have  had 
very  great  hesitation  in  declaring  the  opinion  I  am  now  doing. 
But  I  have  read  through  that  case,  and  attended  to  the  different 
reports  of  it  with  the  greatest  attention,  and  I  think  that  it  is 
distinguishable  in  almost  every  particular,  from  the  case  now 
before  your  Lordships.  That  was  the  case  of  the  land  of  two 
proprietors  on  the  river  Cluny,  on  opposite  banks  of  the  river, 
which  runs  northward,  and  falls  into  the  river  Dee.  Auchindyne 
grounds  were  on  the  left  bank;  Invercauld's  grounds  on  the 
right.  Invercauld  on  his  grounds  had  erected  a  mound,  and  the 
question  was  as  between  him  and  Auchindyne,  whether  he  was 
entitled  to  erect  that  mound ;  and  it  was  decided  that  he  was. 
But  the  circumstances  were  of  this  description :  The  river  had 
been  continually  going  to  the  eastward.  It  had  in  one  instance, 
actually  departed  from  its  original  course,  and  taken  a  new 
t  The  papers  were  reprinted,  and  laid  before  the  House. 
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direction,  placing  a  part  of  Invercauld  groundfl  on  Auchindyne 
side,  and  was  obvioasly  repeating,  or  attempting  to  repeat,  the 
same  operation,  by  a  new  encroachment  on  *Auchindyne  grounds. 
The  moand  erected,  therefore,  was  not  to  have  the  effect  of 
altering  the  old  course  of  the  river,  but  it  was  to  have  the  effect 
of  preventing  the  old  course  of  the  river  from  being  altered  ;  and 
that,  I  apprehend,  is  a  most  material  distinction  in  cases  of  this 
kind.  But,  independently  of  this,  there  was  evidence  to  shew,  that 
at  least  a  considerable  part  of  the  bank  was  built  on  old  founda- 
tions. There  was  further  evidence  of  this  description,  which, 
with  respect  to  cases  like  the  present,  is  of  the  most  important 
character,  that,  according  to  the  custom  of  that  part  of  the 
country,  proprietors  on  the  opposite  sides  of  the  rivers  had 
embanked  against  each  other ;  and  in  this  particular  case  it  was 
proved,  that  Auchindyne  had  himself  embanked  on  his  side  of 
the  river,  for  the  purpose  of  preventing  the  overflow  of  the  water 
on  his  side,  so  a^  to  throw  it  on  Invercauld  ;  it  was  proved  also, 
as  the  last  circumstance,  that  the  destruction  of  the  grounds  of 
Invercauld  would  have  followed,  if  these  works  had  not  been 
allowed,  and  that  the  most  trifling  damage  in  point  of  amount, 
was  occasioned  to  the  proprietor  on  the  other  side. 

It  was  under  these  circumstances,  with  all  these  facts  appearing, 
that  the  Court  gave  their  opinion  in  favor  of  Invercauld.  That 
case  is  distinguishable  in  all  its  particulars  from  the  present. 
That  was  a  dam  erected  to  prevent  a  change  in  the  course  of  the 
water,  and  it  was  sanctioned  also  by  the  custom  in  that  part  of 
the  country,  and  sanctioned  also  by  the  practice  which  had 
prevailed  as  between  those  different  and  opposite  proprietors. 

Under  the  circumstances  of  this  case,  Lord  Breadalbane  ought 
not  to  be  allowed  to  carry  on  this  work  to  the  prejudice  of  Sir 
Neil  Menzies,  and  the  judgment  of  the  Court  below  cannot  be 
sustained.  The  interdict  is  in  terms  too  extensive,  because  it 
prevents  new  opus  nianufactum  on  the  banks  of  the  river  without 
qualification.  It  will  be  necessary  in  the  form  of  judgment,  that 
that  should  be  in  some  way  qualified.  I  shall,  therefore,  prepare 
a  judgment,  and  submit  it  to  your  Lordships'  consideration. 
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It  is  ordered  and  adjudged,  "that  the  respondent  ought  to  be 
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prohibited  and  interdicted  from  the  further  erection  of  any 
bulwark,  or  any  other  opm  manufactumy  upon  the  banks  of  the 
river  Tay,  which  may  have  the  effect  of  diverting  the  stream 
of  the  river  in  times  of  flood,  from  its  accustomed  couise,  and 
throwing  the  same  upon  the  lands  of  the  appellant ;  and  that  with 
this  declaration,  the  cause  be  remitted  back  to  the  Court  of  Session, 
to  vary  the  interlocutors  complained  of,  in  such  manner  as  may 
be  consistent  with  the  above  declaration,  and  to  do  further  in  the 
-cause  as  may  be  just,  and  in  conformity  therewith." 


1828. 

Lord 

Lykdhubbt, 

L.C. 
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Scotland. — Court  op  Session. 

JOHN   CRICHTON  t;.   ELIZABETH   GRIEESON 

AND  Others,  t 

(3  Bligh  (N.  S.)  424— 439.J 

J.  C.  by  a  deed  of  trust  and  settlement,  gave  all  his  lands,  &c.  to 
trustees,  among  whom  was  his  brother,  who  accepted  the  trust,  fur  the 
payment  of  debts,  legacies,  and  other  purposes,  among  which  were 
donations  to  certain  specified  charities.  The  deed  then  contained  this 
passage,  *' And  in  regard,  I  haye  not  yet  determined  in  what  way  and 
manner  the  further  distribution  of  my  means  and  estate  shall  take  place. 
I  hereby  reserve  to  myself  power  and  liberty  to  make  such  distribution 
at  any  time  preceding  my  death,  either  in  holograph  instructions  to  my 
said  trustees,  to  be  executed  informally,  or  by  a  formal  deed,  &c.**  In 
a  codicil  to  this  testamentary  instrument,  he  made  this  declaration : 
''  In  the  event  of  my  failing  to  ibake  a  distribution  of  my  means  and 
estate,  which  shall  remain  after  fulfilling  the  purposes  before  specified, 
either  by  holograph  instructions,  though  Lot  formally  executed,  or  by  a 
formal  deed  of  instructions,  which  I  reserve  to  myself  full  power  to  do, 
then  it  is  my  wish,  that  such  remaining  means  and  estate,  shall  be 
applied  in  such  charitable  purposes,  and  in  bequests  to  such  of  my 
friends  and  relations  as  may  be  pointed  out  by  my  said  dearly  beloved 
wife,  with  the  approbation  of  a  majority  of  my  said  trustees ;  and  in  the 
event  of  her  decease,  or  entering  into  a  second  marriage,  before  such 
application  shall  have  been  pointed  out  and  approved  of  as  aforesaid, 
then  I  hereby  empower  the  majoiity  of  the  said  remaining  trustees,  to 
make  the  application  in  the  way  and  manner  they  would  conceive  to  be 
'  most  agreeable  to  my  wishes  if  in  life.*' 

In  a  question  between  the  brother  claiming  as  next  of  kin,  and  the 
trustees — Held,  1.  That  the  acceptance  of  the  trust  was  not  such  an 
homologation  of  the  deed,  as  to  bar  his  title  to  sue.  2.  That  the 
testamentary  instruments  contained  a  valid  disposition  of  the  residue. 

James  Crichton,  who  had  acquired  a  fortune  in  India,  and 
returned  to  Scotland  in  1806,  made  in  1821,  a  disposition  and 

t  Followed  in  Miller  v.  Ri»wan  (H.  L.'  1837)  5  CI.  &  Fin.  99.— E.  C. 
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settlement  in  favor  of  his  wife,  so  long  as  she  should  remain  a  Cbichton 
widow,  and  of  four  other  trustees,  (among  whom  was  the  appel-  griebsok. 
lant  his  brother,)  or  a  majority  of  them  who  should  accept, 
or  act,  &c.  in  trust,  for  the  uses,  ends,  and  purposes,  thereinafter 
specified,  and  contained  in  any  instructions  expresstve  of  his 
will,  to  be  executed  by  him  as  af termentioned :  By  this  dis- 
position he  gave  all  and  sundry  lands,  &c.  and  appointed  the 
trustees  who  should  act,  sole  executors,  and  universal  legatees, 
and  intromitters,  in  trust,  with  his  whole  personal  estate. 
Various  trusts  were  then  declared  by  the  deed,  for  payment 
of  debts,  legacies,  &c.  He  also  directed  his  trustees  to  make 
payment  of  200Z.  sterling,  to  each  of  three  charities,  viz.  the 
Infirmaries  of  Dumfries  and  Edinburgh,  and  the  Lunatic  Asylum 
of  Edinburgh.  The  deed  then  proceeded  in  these  terms  : 
"And  in  regard  I  have  not  yet  determined  in  what  way  and 
manner  the  farther  distribution  of  my  means  and  estate  shall 
take  place,  I  hereby  reserve  to  myself  power  and  liberty,  to  make 
such  distribution  at  any  time  preceding  my  death,  either  in 
holograph  instructions  to  my  said  trustees,  to  be  executed 
informally  without  the  usual  solemnities,  or  by  a  formal  deed 
of  instructions  relative  hereto." 

On  the  20th  of  November,  1821,  he  executed  a  codicil  in  these 
terms :  "I  hereby  declare,  that  in  the  event  of  my  failing 
to  make  a  distribution  of  my  means  and  estate  which  shall 
remain,  after  fulfilling  the  purposes  before  specified,  *either  [  ^^26  ] 
by  holograph  instructions,  though  not  formally  executed,  or 
by  a  formal  deed  of  instructions  which  I  reserve  to  myself  full 
power  to  do,  then  it  is  my  wish  that  such  remaining  means  and 
estate  shall  be  applied  to  such  charitable  purposes,  and  in 
bequests  to  such  of  my  friends  and  relations,  as  may  be  pointed 
out  by  my  said  dearly  beloved  wife,  with  the  approbation  of 
a  majority  of  my  said  trustees ;  and  in  the  event  of  her  decease, 
or  entering  into  a  second  marriage,  before  such  application  shall 
have  been  pointed  out  and  approved  of  as  aforesaid,  then  I 
hereby  empower  the  majority  of  my  said  remaining  trustees, 
to  make  the  application  in  the  way  and  manner  they  would 
conceive  to  be  most  agreeable  to  my  wishes  if  in  life." 

James  Crichton  died  in  1828,  without  having  executed  any 
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Crichton  instrument  of  instructions,  or  made  any  other  disposition  of  the 
Gbiersok.  residue  of  his  personal  estate.  The  appellant  with  the  other 
trustees,  accepted  the  trust  by  a  minute  in  writing,  and  under- 
took to  execute  the  trusts.  But  afterwards  he  raised  an  action 
of  declarator  in  the  Court  of  Session,  insisting  that  James 
Crichton  had  not  disposed  of  the  residue  of  his  estate,  after 
answering  the  special  purposes  expressed  in  the  deed  of  trust ; 
that  the  codicils  did  not  contain  any  such  certain  and  definite 
appointment  as  to  be  legally  effectual,  for  the  disposal  of  the 
residue;  and  that  therefore,  the  residue  belonged  to  him  and 
his  sister  as  next  of  kin  of  James  Crichton,  concluding  accord- 
ingly for  a  declaration  to  that  effect;  and  that  the  trustees 
[  '427  ]  should  be  *ordained  to  reckon  with  him,  and  pay  the  share 
of  the  residue. 

The  trustees  by  their  answer,  contended,  1.  That  the  appel- 
lant had  homologated  the  deed,  by  acting  under  it  as  trustee, 
and  claiming  under  it.  2.  That  the  expressions  of  the  codicil 
amounted  to  a  definite  exposition  of  the  legal  will  of  the 
deceased. 

On  the  12th  of  May,  1826,  the  Coubt  sustained  the  defences, 
having  before  repelled  the  objection  to  the  title  of  the  appellant 
to  sue. 

Mr.  Sugden\  and  Sir  J.  Moncrieff,  for  the  appellant. 

Mr.  Brougham  and  Mr.  FuUerton^  for  the  respondents. 

Authorities  for  the  appellant : 

Dig.  lib.  11,  §  7,  de  leg.  8,  et  seq. ;  Voet  28,  5,  29 ;  Pothier  de 
Test.  8,  §  1  and  2  ;  Voet  80,  1,  86  ;  Domat  2,  8,  1,  §  1 ;  3  Ersk. 
9, 6,  and  8  ;  Balfour,  tit.  Exec.  p.  220 ;  Dirleton,  p.  78  ;  Stewart, 
p.  74 ;  Ersk.  8,  9,  8,  and  8,  1,  42 ;  Stair  1,  18,  7 ;  2  Swinburn, 
p.  468  ;  2  Vin.  tit.  20,  de  Legatis ;  2  Craig,  8, 14 ;  Com.  of  Berwick- 
shire, June  18,  1678,  (1851) ;  Trades  of  Edinburgh  v.  Heriofs 

t  Mr,   Sugdm  opened  the    case ;  Mr.  Sugden ;  and  the  Lobd  Chai?- 

but  Sir  James  Moncrieff  as  Dean  of  CELLOB  said  the  course  now  followed 

Faculty,  protested  as  having  a  right  would  not  be  considered  as  a  pre- 

to  precedence  over  King's  counsel,  cedent,  as  the  counsel  had  preserved 

This  claim  of  right  was  resisted  by  their  rights  by  protest. 
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Hospital,  Aug.  9,  1765,  (6750) ;   Christie,  July  6,  1774,  (5755) ;     Cbiohton 

Campbell  and  M'Intyre,  June  12, 1824  (8  Shaw  &  Dunlop,  No.  98) ;     oaiBisoK. 

Karnes'  El.  p.  218 ;  Ersk.  8,  9,  14 ;  Campbell,  June  26,  1752, 

(7440) ;  Dalzell,  March  11,  1756,  (16,204) ;  Hepburn,  *Feb.  18,       [  *^^  1 

1699,(7428);  Buchanan,  July  28, 1629,  (671) ;  Hamilton,  Feb.  28, 

1681,  (672) ;  Sholee,  Jan.  1684,  (672) ;  Corsan,  Feb.  19,  1784, 

(678) ;  Campbell,  Nov.  22,  1789,  (674) ;  Eari  of  Rothes,  Jan.  21, 

1828,  (2  Shaw  &  Dunlop,  No.  180) ;  8  Bankton,  8,  45  ;  Sanders 

on  Uses,  (8rd  edit.)  vol.  i.  p.  258 ;  Ommaney  v.  Butcher,  Turn.  & 

Buss.  260  ;t    Wynne  v.  Haivkim,  1  Br.  C.  C.  179;  Pierson  v. 

Garnet,  2  Br.  C.  C.  88,  and  225 ;  Morice  v.  Bishop  of  Durham, 

9  Ves.  899,  10  Ves.  522  ;l  Moggrid^e  v.  TJiackwell,  7  Ves.  86 ; 

18  Ves.  416  ;§  James  v.  Alien,  8  Meriv.  17;||  Mohun  v.  Mohun, 

1  Swanst.  201  ;1[  Vesey  v.  Jamson,  1  Sim.  &  St.  69. 

Authorities  for  the  respondents  : 

Dirleton,  p.  78 ;  Murray,  Nov.  28,  1729,  (4075) ;  Campbell, 
Dec.  16,  1788,  (4076  and  Elchies'  Dec.  No.  14,  Mut.  Con.)  ; 
Dick,  Jan.  22,  1728,  (7446) ;  Brown,  Aug.  8,  1762,  (2818) ; 
Buchanan,  Dec.  16,  1806,  (No.  1,  Ap.  Service) ;  Hill,  Dec.  14, 
1824,  (8  Shaw  &  Dunlop,  No.  288 ;  affirmed.  House  of  Lords^ 
April  14,  1826,  MSS.  and  2  Wilson  &  Shaw,  No.  11,  p.  80). 

The  Lord  Chancellor,  after  having  stated  the  material  part& 
of  the  will,  and  observing  that  the  question  turned  entirely 
on  the  construction  and  validity  of  the  clause  in  the  codicil, 
providing  for  the  event  of  failure  to  make  a  distribution  of  the 
residue,  as  before  set  forth,  proceeded  thus  : 

The  first  point  to  which  I  call  your  attention  is,  the  last  patt 

of  the  clause,  for  the  purpose  of  getting  rid  of  the  argument  that 

was  urged  at  the  Bar.    It  was  contended,  that  whatever  the 

construction  might  be  of  the  former  part  of  the  ^clause,  the  latter       [  *429  ] 

gave  an  absolute  power  and  control  to  the  trustees,  to  dispose 

of  the  property,  without  regard  to  any  limitation  or  condition 

whatever,  except  that  they  were  to  do  it  generally  in  the  manner 

they  might  conceive  most  agreeable  to  the  disponer's  wishes, 

t  24  B.  R.  42.  II   17  R.  R.  4. 

t  7  R.  R.  232.  .1[  18B.  R.  58. 

$  6  R.  R.  76.  — 
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Cbiohton  if  in  life ;  but  I  apprehend,  when  the  clause  comes  to  be  atten- 
Qsi£B8ox.  tively  considered,  it  does  not  bear  that  construction.  He  gives  a 
power  to  the  wife,  with  the  approbation  of  a  majority  of  the 
trustees,  to  dispose  of  the  residue  for  particular  purposes  and 
particular  objects ;  and  the  word  made  use  of  in  that  part  of 
the  clause  is,  that  it  shall  be  applied  for  particular  objects  and 
particular  purposes,  as  pointed  out  in  that  clause.  The  disponer 
then  goes  on  to  say,  that  in  the  event  of  his  wife  dying,  or  of  her 
marrying  again,  (by  which  she  was  to  be  deprived  of  the  power 
of  acting  under  this  clause)  those  trustees,  or  the  majority  of 
those  trustees,  were  to  make  the  application  in  the  manner  they 
should  conceive  most  agreeable  to  the  wishes  of  the  disponer, 
if  in  life.  1  apprehend,  that,  in  point  of  construction,  this  refers 
to  the  former  clause;  and  when  he  talks  of  the  application, 
it  means  that  the  trustees  are  to  make  such  application,  with 
regard  to  the  objects  before  pointed  out,  in  the  manner  the 
trustees  should  conceive  to  be  most  agreeable  to  the  wishes 
-of  the  disponer,  if  he  had  been  then  in  life.  I  am  quite  satisfied 
that  that  is  the  true  construction  of  the  clause,  from  reference 
to  the  point  to  which  I  have  adverted. 

I  mention  that,  for  the  purpose  of  getting  rid  of  that  part 
of  the  argument,  and  of  coming  to  that  which  is  the  whole 
question  between  the  parties ;  namely,  whether  it  is  competent, — 
[  •430  ]  *for  that  is  the  question, — whether  it  is  competent  for  the  dis- 
poner, by  a  deed  of  this  description,  to  point  out  particular 
classes  of  persons  and  objects  which  are  intended  to  be  the 
object  of  his  favor,  and  then  to  leave  it  to  an  individual,  or 
a  body  of  individuals,  after  his  death,  to  select  out  of  those 
classes  the  particular  individuals  or  the  particular  objects,  to 
whom  the  bounty  of  the  testator  shall  be  applied.  It  is  con- 
tended, that  to  give  effect  to  the  decision  of  the  Court  below, 
will  be,  to  allow  a  person  to  delegate  to  another  the  power  of 
making  a  will  for  him,  which  is  said  to  be  directly  contrary 
to  the  civil  law,  and  directly  contrary  to  the  law  of  Scotland, 
which,  it  is  said,  is  founded  on  the  civil  law.  But  I  apprehend, 
that  that  is  not  the  right  way  of  considering  the  question.  I 
cautiously  abstain  from  expressing  any  opinion  upon  that  point, 
which  was  adverted  to  in  the  course  of  the  argument,  and  is 
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much  dwelt  upon  in  the  papers,  because  I  think  the  question  Crichtok 
does  not  at  all  turn  upon  that  position ;  that  it  narrows  itself  gbibrson. 
to  this, — whether  a  party  may,  in  the  disposition  of  his  property, 
select  particular  classes  of  individuals  and  objects,  and  then 
give  to  some  particular  individual  a  power,  after  his  death, 
of  appropriating  the  property,  or  applying  any  part  of  his 
property,  to  any  particular  individuals  among  that  class,  whom 
that  person  may  select  and  describe  in  his  will. 

The  first  case  to  which  I  shall  refer,  (because  it  is  the  earliest 
in  point  of  date,)  is  the  case  of  Murray  against  Fleming,  which 
was  decided,  I  think,  so  far  back  as  the  year  1729.  It  is  in 
these  terms  :  "A  husband  disponed  his  land  estate  to  *his  wife  [  *43i  ] 
in  life  rent,  and  to  any  of  his  blood  relations  she  should  think 
most  fit,  to  be  nominated  by  a  writ  under  her  hand,  in  fee." 
The  Court  of  Session  decided,  "  that  this  disposition  granted  by 
the  husband  to  his  wife  did  sufficiently  enable  her  to  nominate 
persons  to  succeed  to  the  subjects  disponed ;  and  that  she  having 
accordingly  exercised  that  power,  the  persons  named  by  her  have 
right  to  succeed."  That,  certainly,  upon  the  first  impression, 
is  a  strong  case  for  the  purpose  of  establishing' the  position 
to  which  I  am  adverting ;  but  much  ingenuity  and  much  talent 
was  exercised  at  the  Bar,  as  was  done  throughout  every  part 
of  the  case,  by  the  learned  counsel  who  appeared  on  the  part  of 
the  appellant,  and,  with  reference  to  the  particular  authority 
to  which  I  have  referred,  great  pains  were  taken,  by  looking 
into  the  original  papers  and  proceedings  in  the  cause,  and 
adverting  to  the  arguments  of  counsel  as  detailed  in  those 
papers,  to  shew  that  the  judgment  of  the  Court  was  founded 
upon  the  consideration,  that  the  wife  had  a  constructive  fee. 
Now,  I  do  not  mean  to  say  that  it  is  impossible,  or  even  impro- 
bable, that  that  should  have  been  the  foundation  upon  which 
the  Court  proceeded  ;  but  still  I  find  that  Lord  Bankton  (who  is 
a  very  competent  authority,)  in  a  passage  in  his  work,  to  which 
reference  has  been  made  in  the  course  of  the  argument  adverting 
to  this  case,  and  adopting  its  authority,  does  not  put  it  upon 
that  ground,  or  consider  that  the  Court  decided  it  upon  that 
ground,  but  he  represents  it  as  decided  simply  on  the  ground 
of  authority  for  the  object  in  question  being  granted  to  the 
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Cbichton     wife ;    and  my  Lord  Karnes,  following  Lord  Bankton,  in  his 
GBIEK80K.     valuable  *work  on  the  "Principles  of  Equity,"  considers  the 
[  *432  ]       case  as  having  proceeded  upon  the  same  ground. 

But  the  point  of  law  does  not  rest  upon  the  authority  of  this 
Diet.  2318.  case  alone.  The  next  ease  in  point  of  time  was  the  case  of 
Brown  against  his  relations.  The  disposition  was  in  these 
terms  :  "  And  the  remainder  of  the  proceeds  of  my  said  means 
and  estate,  after  payment  of  the  several  legacies  already  be- 
queathed, or  to  be  bequeathed  by  me  at  any  time  of  my  life 
in  manner  aforesaid,  and  of  the  payment  of  the  expenses  of 
executing  this  trust,  to  be  divided  amongst  my  poorest  friends 
and  relations  whom  I  may  have  forgot  herein,  or  in  any  other 
deed  to  be  made  by  me  in  relation  hereto,  at  any  time  during 
my  life."  So  that  it  was  to  be  divided  among  his  poorest 
friends  and  relations  whom  he  had  forgotten  in  that  deed,  or 
whom  he  might  forget  in  any  one  of  a  similar  description  he 
might  afterwards  make.  Now,  the  judgment  of  the  Court  was 
in  these  terms:  **  The  Lords  find,  that  by  the  trust-disposition 
executed  by  the  deceased  John  Brown,  his  trustees  are  vested 
with  a  discretionary  power  to  divide  amongst  the  poorest  friends 
and  relations  of  the  said  John  Brown,  the  remainder  of  his 
estate,  after  payment  of  his  debts  and  legacies,  and  the  expenses 
of  executing  the  trust,  and  that  without  distinction,  whether 
the  said  relations  are  connected  by  the  father's  or  by  the  mother's 
side,  and  also  without  distinction  of  degree : "  so  that  in  that 
case  it  was  considered,  that  a  discretionary  power  was,  according 
to  the  terms  of  the  disposition,  vested  in  the  trustees,  to  divide 
[  •i33  ]  that  portion  *of  the  property  among  the  relations  of  the  disponer, 
both  on  the  father's  and  the  mother's  side. 

A  third  case,  to  which  I  may  also  refer,  for  the  purpose  of 
establishing  the  same  principle,  is  that  of  Snodgrass  against 
Aiite,  p.  113.  Buchanan,  The  case  was  of  this  description  ;  the  dispositive 
clause  was  in  these  terms :  "  Therefore,  for  love  and  other 
causes,  I  do  hereby  assign,  dispone,  and  make  over  from  me,  to 
and  in  favour  of  the  said  Captain  Alexander  Buchanan,  and  the 
heirs  of  his  body,  or  his  assigns ;  whom  failing,  to  such  of  my 
mother's  relations  as  my  kind  and  respected  friend,  Mrs.  Margaret 
Buchanan,  widow  of  Dugald  Buchanan,  Esq.  of  Craigievairn, 
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shall  appoint  by  a  writing  under  her  hand  ;  which  failing,  &c.'*  Cbichton 
I  consider  that  as  another  authority  tending  to  establish  the  qkiebsox. 
same  position.  The  argument  that  was  urged  at  the  Bar  was, 
that  in  that  case  the  question  was  not  raised ;  but  I  consider 
that  a  strong  circumstance  tending  to  establish  the  position,  for 
the  cases  to  which  I  have  referred  had  previously  occurred.  One 
was  decided  so  far  back  as  the  year  1729,  the  other  was  decided 
at  a  subsequent  period,  both  of  them  long  anterior  to  the  case  to 
which  I  have  referred ;  and  when  1  advert  a  little  to  the  manner 
in  which  the  case  to  which  1  am  now  drawing  your  attention 
was  contested  by  the  activity  and  talent  of  counsel,  the  circum- 
stance of  the  point  not  having  been  raised  in  that  case,  can  be 
explained  only  from  a  thorough  conviction  of  all  professional 
gentlemen  at  the  time  practising  in  Scotland,  that  the  point  was 
too  clear  for  argument ;  therefore,  I  consider  that,  though  the 
question  was  not  raised  in  that  case,  the  circumstances  connected 
♦with  the  case,  tend  strongly  to  confirm  the  position  to  which  I  [  'iSi  ] 
have  already  called  your  attention. 

Another  case  was  that  of  a  disposition  made  by  a  person  of 
the  name  of  Alexander  Horn.  The  facts  of  the  case  1  find  stated 
in  the  speech  on  giving  judgment  delivered  by  the  late  Lord 
GiFFORD,  in  a  case  to  which  I  shall  presently  direct  your  Lord- 
ships' attention.  Alexander  Horn  disposed  of  his  property,  or  a 
part  of  his  property,  to  the  Lord  Provost  and  Magistrates  of  the 
city  of  Edinburgh,  to  be  applied,  according  to  their  discretion, 
among  the  poor  labourers  of  that  city.  That  case  was  quoted 
for  the  purpose  of  establishing  the  position  advanced  by  the  late 
noble  Lord  to  whom  1  have  referred,  in  the  case  of  Hill  against 
Bums  ;  and  this  case  is  another  authority  tending  to  the  same  iS2fi. 
point,  because  that  property  was  disposed  of  in  favour  of  a  -^priTii. 
particular  class  of  persons,  out  of  whom  a  selection  was  to  be 
made  after  the  death  of  the  disponer,  by  the  particular  individuals 
to  whom  that  property  was  conveyed. 

The  case  to  which  1  have  referred,  in  which  the  case  of 
Alexander  Horn  was  cited,  was  a  case  of  HUl  against  Hood's 
Trustees :  that  was  a  case  in  the  first  instance  decided  by  the 
First  Division  of  the  Court  of  Session,  and  afterwards  came         i826. 
before  this  House  ;  and  the  material  part,  the  disposition  of  the      ^P^^  ^^- 
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Cbicutos  party,  was  in  these  terms:  She  appointed  the  residue  of  her 
Qbisbsox.  estate  to  be  applied  by  her  trustees  and  their  foresaids,  in  aid  of 
the  institutions  for  charitable  and  benevolent  purposes  established, 
or  to  be  established,  in  the  city  of  Glasgow  and  its  neighbourhood; 
and  that  in  such  way  and  manner,  and  in  such  proportions  to 
[  H^b  ]  the  principal,  the  capital,  or  the  interest  or  annual  *proceeds  of 
the  sums  so  to  be  appropriated,  as  to  the  trustees  shall  seem 
proper;  declaring,  as  she  thereby  expressed,  provided  and 
declared,  that  they  should  be  the  sole  judges  of  the  appropriation 
of  the  residue  for  the  purposes  aforesaid.  That  case  rested  on 
the  same  principle,  and  was  opposed  on  the  grounds  applied  to 
the  case  now  before  you.  Your  Lordships  were  of  opinion,  upon 
the  consideration  of  that  case,  that  the  decision  of  the  Judges  in 
the  Court  below  was  correct  and  proper,  and  their  judgment  was 
affirmed.  I  refer  to  that  judgment,  of  which  I  have  a  report 
now  lying  before  me  of  the  speech  delivered  by  the  late  Lord 
GiFPORD ;  and  it  is  important  in  point  of  authority,  for  it  is  a 
case  not  standing  by  itself ;  for  when  that  case  had  been  argued 
at  the  Bar,  and  judgment  was  given,  the  noble  and  learned  Lord 
took  a  review  of  the  cases  to  which  I  have  called  your  Lordships' 
attention ;  and  the  principle  he  extracted  from  those  cases  was 
the  foundation  of  the  judgment  which  he  delivered.  We  are  to 
consider,  therefore,  that  those  principles  do  not  rest  solely  on  the 
Courts  in  Scotland,  but  that  they  have  passed  under  the  review 
of  this  House,  and  have  been  approved  and  sanctioned  by  the 
House.  Your  Lordships  extracted  from  them  the  principle  on 
which  the  case  of  Hill  v.  Hood's  Tiiistees  was  decided ;  and  I 
advert  to  the  case  of  Hill  v.  Hood's  Trustees  more  particularly, 
because  it  was  a  material  part  of  the  foundation  of  the  decision 
by  the  Court  below  in  the  case  now  before  your  Lordships.  It 
was  said  at  the  Bar,  that  the  case  of  HiU  v.  Hood's  Trustees  did 
not  apply  to  the  present.  To  be  sure  the  facts  of  that  case  are 
[  •ise  ]  different  from  those  of  the  present  case,  but  the  *principle  of  the 
case  was  the  same  ;  and  when  that  case  was  cited  by  the  learned 
Judges  in  the  Court  below,  and  referred  to  as  an  authority,  they 
did  not  refer  to  the  facts  of  the  case  merely  as  governing  the 
present  case,  but  to  the  judgment  of  this  House,  to  the  principle 
upon  which  that  was  founded,  and  to  the  adoption  of  those 
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authorities  by  the  House,  which  had  never  before  passed  in 
review  before  your  Lordships  :  the  principle  extracted  from  those 
authorities  they  considered  as  the  foundation  of  the  judgment  of 
this  House,  and  they  applied  that  principle  to  the  case  now 
before  you. 

Before,  however,  I  state  the  conclusion  which  I  draw  from 
these  cases,  it  is  necessary  for  me  to  advert  to  one  case  which 
was  cited  on  the  other  side.  I  think  only  one  case  was  relied  on 
in  argument,  opposing  the  current  of  authorities  to  which  I  have 
called  your  Lordships'  attention,  and  that  was  the  case  of  Dick 
V.  Fergusson.  It  is  unnecessary  for  me  to  enter  into  the  detail 
of  that  case  of  Dick  v.  Fergusson,  because  it  was  comment^ed  on 
in  the  judgment  to  which  I  have  referred  ;  and  after  the  facts  of 
that  case  were  commented  upon  before  that  noble  and  learned 
Lord,  he  was  of  opmion,  and  your  Lordsaips  adopted  that 
opinion,  that  the  decision  in  that  case  did  not  run  counter  to  the 
authorities  in  the  cases  to  which  I  have  adverted.  Thus  much, 
however,  I  will  say  respecting  that  case.  In  that  case  the  trustees 
refused  to  accept  the  trust,  or  to  act  upon  it ;  and  in  a  note  by 
Lord  Eames  respecting  that  judgment,  he  puts  the  decision  upon 
this  ground :  He  says  it  was  competent  to  the  trustees  in  that 
case  to  have  disposed  of  the  *property  in  favour  of  the  heir-at- 
law.  The  effect  of  their  not  acting  under  the  trust  was  to  give 
the  property  to  the  heir-at-law, — they  have,  therefore,  by  so 
doing  declared  their  intention  that  the  heir-at-law  should  take 
it :  and,  considered  in  that  view,  it  does  not  at  all  contravene 
the  current  of  authorities  to  which  I  have  called  your  attention. 
I  am  justified,  therefore,  in  saying  that  the  authorities  are 
uniform  upon  this  subject,  and  I  am  of  opinion  that  they 
establish  the  position,  that  the  trustees  may  dispose  of  this 
property  among  certain  classes  of  persons,  or  among  particular 
objects,  subject  to  the  intention  expressed  by  the  donor,  the 
creator  of  the  trust. 

That  being  the  general  principle,  another  objection  was  made 
in  this  case  as  to  the  generality  of  the  disposition.  It  was  said, 
the  property  is  to  be  given  to  such  relations  as  the  wife  shall 
point  out,  with  the  approbation  of  the  trustees.  It  was  then 
said  at  the  Bar,  What  is  the  meaning  of  the  term  relations  ? 


Cbichton 

r. 
Gbiebsok. 


mil 

V, 

Burns, 


[  ^*i^  ] 
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Crichton  18  indefinite ;  and  they  even  went  so  far  as  to  say,  in  a  certain 
Gribbson.  sense,  every  man  is  the  relation  of  every  other  man  ;  but  at  all 
events  the  classes  of  the  relations  in  the  ascending  and  descending 
line  are  numerous  and  indefinite.  The  answer  I  make  is  this, 
that  in  the  cases  to  which  I  have  alluded  that  very  point  occurred ; 
for  instance,  in  that  of  Murray  v.  Fleming^  the  disposition  was 
in  favour  of  any  of  his  blood  relations  she  should  think  most  fit 
to  be  nominated.  Blood  relations,  therefore,  would  embrace  all 
persons  who  were  connected  in  blood  with  the  disponer, — a  body 
of  persons  as  extensive  as  it  was  possible  to  conceive,  and  yet  in 
that  case  the  Court  were  of  opinion  that  the  disposition  was 
[  •iss  ]  *good.  In  the  next  case  to  which  I  adverted,  that  of  Brown  and 
his  relations,  the  disposition  was  to  poor  friends  and  relations, 
which  the  Court  considered  to  embrace  relatives  both  on  the 
father's  and  on  the  mother's  side ;  the  objection,  therefore,  was 
as  open  in  that  case  as  in  the  present,  and  yet  the  Court  decided 
it  in  the  manner  I  have  mentioned.  Again,  in  the  case  of 
Snodgrasa  v.  Bmhanany  the  disposition  was  to  the  disponer's 
mother's  relations,  being  again  as  extensive  as  it  was  possible 
for  a  disposition  to  be.  The  objects  were  relations.  In  none  of 
these  cases  did  the  objection  prevail;  and  it  did  not  prevail 
because  a  particular  individual  was  pointed  out  as  the  person 
who  was  to  select  among  the  class,  and  to  point  out  those  among 
the  relations  who  were  to  take. 

The  same  objection  in  point  of  principle  will  apply  to  those 
dispositions  which  were  made  in  favour  of  charitable  institutions, 
and  in  respect  of  those  the  same  answer  has  been  given.  It  is 
remarkable  that,  in  the  second  case  to  which  I  have  referred, 
the  disposition  was  to  the  poorest  friends  and  relations  of  the 
disponer,  and  that  was  considered  a  valid  disposition ;  and  in 
respect  to  charitable  purposes,  according  to  the  law  of  England,! 
which,  as  to  bequests  of  this  kind,  is  more  strict  than  the  law  of 
Scotland,  that  would  be  a  valid  disposition. 
For  these  reasons,  after  carefully  attending  to  this  case — after 
[*439]      considering  the  most  elaborate  ^argument  at  the  Bar,  from  a 

f  White  v.  White,  6  B.   B.  147      &  Beames,  313),  and  on  appeal  in 
(7  Ves.  423).    See  Wright  v.  Atkyns,      D.  P.  in  1824,  MSS. 
13  B.  B.  199  (17  Ves.  255,  1  Ves. 
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gentleman  who  never  omits,  in  the  course  of  his  address,  any 
arguments  which  can  be  useful  to  his  case, — I  mean  the  Dean  of 
Faculty, — ^looking  to  those  authorities,  and  to  what  your  Lord- 
ships did  in  the  case  of  Hill  v.  Hood's  Trustees,  I  must  suggest 
to  your  Lordships  the  propriety  of  affirming  the  decision  of  the 

Court  below  in  this  case. 

Judgment  afftrmed. 


Cbichton 

r. 
Qbiebson. 


Scotland. — Court  op  Session. 
HAEVIE  V.  ROGERS. 

(3  BHgh  (N.  S.)  440—448.) 

Upon  the  trial  of  an  issue  directed  to  try  whether  for  forty-six  years 
prior  to  1822,  there  existed  a  public  foot  road  from  G.  to  C,  it  was 
proved  that  from  the  year  1755  to  1789,  the  road  was  used  by  the  public 
without  interruption ;  and  that  stiles  had  in  1789  been  placed  in  the 
fences  by  the  owners  of  the  land,  over  which  the  road  passed.  From 
the  year  1797  there  were  frequent  interruptions  down  to  the  date  of  the 
trial.  The  Judge  at  the  trial  directed  the  jury  that  the  interruptions 
proved  were  not  sufficient  to  defeat  the  right  in  the  public  to  the  foot- 
way in  question ;  which  right  must  in  the  evidence  be  presumed  to  have 
been  established  by  having  been  used  for  forty  years  and  upwards  from 
the  date  of  the  interruption,  as  stated  in  the  issue.  Upon  a  bill  of 
exceptions  to  this  direction :  Held,  that  on  proof  of  thirty-four  years 
uninterrupted  exercise  of  the  right,  it  was  competent  for  the  jury  to 
presume,  and  that  they  ought  in  point  of  law  to  be  directed  to  presiime, 
an  enjoyment  corresponding  with  the  manner  in  which  the  road  had 
been  enjoyed  during  the  thirty- four  years,  establishing  according  to 
the  law  of  Scotland,  a  prescriptive  right  of  way.-l* 

This  question  arose  upon  a  bill  of  exceptions.  The  facts  and 
proceedings  were  fully  stated  by  the  Lord  Chancellor  in  moving 
the  judgment. 

Mr.  J.  Campbell  and  Mr.  Keay,  for  the  appellant. 

Spankie,  Serjt.  and  Mr.  Adam,  for  the  respondent. 

Authorities  for  the  appellant : 

Hamilton,  March  6, 1798,  (12,824) ;  2  Stair,  12,  11 ;  8  Ersk.  7, 
89 ;  Kinnaird,  Feb.  26,  1662,  (14,602) ;  Nicolson,  No.  14,  1762, 
(11,291) ;  Duke  of  Roxburgh,  June  6, 1718,  (10,888) ;  1617,  c.  12. 


1828. 

Ijord 

Ltndhurst, 

L.C. 

[440] 


[441  ] 


t  Ab  to  presiimption  from  amount 
of  user,  see  Macpherton  ▼.  Scottish 


BighU  of  Way,  cfec,  Society  (1888)  13 
App.  Cas.  744.— R.  C. 
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Habvib  Authorities  for  the  respondent : 

RoGBBs.  1  Bankton,  8,  4 ;  1  Craig,  De  Feudis,  16,  10  ;  2  Ersk.  6,  17  ; 

M'Kenzie,  Feb.  15,  1822,  (1  Shaw's  Appeal  Cases,  No.  28) ;  Duflf, 
May  22,  1826,  (2  Wilson  &  Shaw's  Appeal  Cases,  No.  19) ;  56 
Geo.  III.  c.  42 ;  59  Geo.  III.  c.  85  ;  6  Geo.  IV.  c.  120 ;  Tait  on 
Evidence,  p.  491;  Montgomery,  June  24,  1668,  (12,722);  Ker. 
Feb.  12,  1714,  (12,728);  Nicolson,  Nov.  14,  1662,  (11,291); 
Beaton,  July  18, 1670,  (10,912) ;  8  Ersk.  7,  88  ;  Wright,  Dec.  11, 
1717,  (12,268) ;  Rugby  Charity  v.  Merry  weather,  11  East,  876.+ 

The  Lord  Chancellor  : 

This  was  a  case  as  to  a  public  right  of  way  on  the  north  bank 
of  the  Clyde,  from  the  city  of  Glasgow  to  a  village  of  the  name 
of  Carmyle.  In  the  course  of  the  proceeding.^  it  was  directed, 
that  an  issue  should  be  prepared  for  the  Jury  Court.  An  issue 
was  accordingly  prepared  in  these  terms:  "Whether  for  forty 
years  and  upwards,  prior  to  the  months  of  March,  April,  or  May, 
1822,  there  existed  a  public  foot-path  or  foot-road  along  the  right 
bank  of  the  river  Clyde,  from  the  city  of  Glasgow,  from  the  place 
[  •*^2  ]  called  the  Green,  to  the  *village  called  Carmyle,  situated  on  the 
said  bank  of  the  said  river  ?  " 

The  issue  came  on  for  trial,  under  the  direction  of  the  Lord 
Commissioner  of  the  Jury  Court,  and  a  verdict  was  found  for  the 
pursuers,  establishing  the  right  of  way.  An  application  was  made 
for  a  new  trial,  on  the  ground  of  a  misdirection  in  point  of  law. 
The  argument  for  a  new  trial  was  carried  on  at  considerable  length, 
and  the  Court  were  finally  of  opinion,  that  there  was  no  ground 
for  a  new  trial.  Afterwards  a  bill  of  exceptions,  regularly  signed, 
was  tendered  by  the  defender  ;  and  the  question  in  point  of  law, 
with  respect  to  the  direction  of  the  learned  Judge,  came  before  the 
Court  of  Session,  who,  after  hearing  arguments,  were  of  opinion, 
that  the  direction  given  by  the  Lord  Commissioner  at  the  trial 
was  perfectly  correct.  It  is  from  this  judgment  that  the  appeal 
has  now  been  brought  for  your  Lordships'  decision.  The  whole 
case,  therefore,  arises  upon  the  bill  of  exceptions ;  and  I  shall 
state  very  shortly,  the  effect  of  the  evidence  on  the  bill  of 
exceptions,  so  far  as  it  is  necessar}'  to  point  your  attention  to  it, 

+  10  B.  R.  528. 
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with  reference  to  the  direction  of  the  learned  Judge  who  presided      Habvib 

r. 

at  the  trial.  Rogbbs. 

It  appeared  by  the  evidence  of  living  witnesses  who  attended 
at  the  trial,  that  so  far  back  as  seventy  years  previously  to  the 
time  of  the  trial,  (1  think  as  far  back  as  the  year  1755,)  this  way 
was  used  without  interruption.  There  was  no  evidence  whatever 
of  any  interruption  of  the  right  occurring  until  the  year  1789, 
thirty-four  years  subsequent  to  the  beginning  of  the  period  to 
which  the  evidence  related.  Not  only  was  there  *no  evidence  C  *^*^  ^ 
during  that  thirty-four  years  of  any  interruption  of  the  right,  but 
there  was  a  distinct  and  positive  evidence  to  the  contrary.  The 
exercise  of  the  right  of  way  had  never,  during  that  period,  been 
at  all  interrupted ;  and  there  were  various  circumstances  which 
were  referred  to  in  evidence,  for  the  purpose  of  confirming  that 
statement,  and,  among  others,  that  in  the  fences  there  were 
regular  stiles  placed,  in  order  to  facilitate  the  passage  of  persons 
using  the  way.  In  the  year  1789,  for  the  first  time,  according  to 
the  evidence,  this  right  was  attempted  to  be  interrupted.  Even 
with  regard  to  this  interruption,  there  was  contradictory  evidence. 
It  appeared  however,  by  very  clear  and  distinct  evidence,  that 
in  the  year  1797,  an  attempt  had  been  made  to  interrupt  the 
exercise  of  this  right ;  and  from  the  year  1797  down  to  the  period 
of  the  trial,  at  successive  periods,  the  occupiers  of  the  property, 
over  which  the  right  of  way  extended,  had  at  different  times 
interrupted  the  exercise  of  it ;  but  in  no  instance  whatever,  had 
these  interruptions  been  finally  successful.  They  had  been  always 
resisted ;  the  fences  which  had  been  from  time  to  time  erected, 
had  been  pulled  down ;  and  the  public  had  enjoyed  the  right  of 
way,  subject  to  these  occasional  interruptions,  from  the  year  1755 
down  to  the  period  of  the  trial.  It  appeared,  therefore,  that, 
except  the  interruption  in  the  year  1789,  even  supposing  that 
interruption  to  have  been  satisfactorily  established,  (with  reference 
to  which  there  was  contradictory  evidence,)  there  was  no  inter- 
ruption existing  at  a  period  so  far  back  as  forty  years  previous 
to  the  time  of  the  trial. 

Now  these  are  all  the  facts,  or  rather  the  result  of  the  facts,        [  ^^^  J 
stated  upon  the  bill  of  exceptions,  necessary  for  the  purpose  of 
explaining  the  direction  of  the  Lord  Commissioner.    His  Lord- 
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Habvie  ship's  direction  was  in  these  terms:  "If  the  jury  believed  the 
RooBBB.  witnesses  on  the  part  of  the  pursuers,  the  public  appeared  to  have 
been  in  the  possession  of^  and  in  the  habit  of  using  such  foot- 
path for  a  long  period  of  time,  more  than  forty  years,  (that 
there  is  no  doubt  of ;)  and  that  there  was  on  the  part  of  the 
defender,  no  evidence  to  establish  an  interruption  till  within  the 
forty  years,  (with  respect  to  that  fact  also  there  was  no  doubt ;) 
that  in  that  case,  and  upon  the  whole  evidence,  the  truth  of  which 
the  jury  was  to  weigh  and  consider,  the  question  was.  Whether 
the  interruption,  as  to  which  evidence  on  the  part  of  the  defender 
had  been  adduced,  was  sufficient  to  defeat  the  right,  as  to  which 
the  evidence  had  been  given  on  the  part  of  the  pursuers  ?  And 
the  Lord  Chief  Commissioner  did  then  and  there  give  as  his 
direction  to  the  jury  in  point  of  law,  that  the  interruptions  proved, 
were  not  sufficient  to  defeat  a  right  in  the  public  to  the  foot-way 
in  question." 

Now  pausing  here,  the  direction  of  the  Lord  Chief  Commis- 
sioner appears  to  be  perfectly  correct,  that  is,  assuming  the  right 
of  foot-way  to  have  been  satisfactorily  established  by  evidence. 
The  interruptions  which  were  proved,  were  not  sufficient  to  defeat 
such  right, — they  were  occasional  interruptions,  exercised  during 
a  period  of  about  thirty-four  or  thirty-j&ve  years,  but  always 
resisted,  and  effectually  resisted.  Supposing,  therefore,  the  right 
[  •445  ]  of  way  to  havcj  been  established,  *an  attempt  on  the  part  of  the 
occupiers  of  the  land  over  which  the  way  ran,  from  time  to  time 
to  interrupt  that  right,  but  not  effectually  succeeding  in  inter- 
rupting that  right,  never  can  be  considered  as  sufficient  to  get 
rid  of  a  right  of  way  once  established.  So  far,  therefore,  there 
can  be  no  doubt  of  the  propriety  of  the  direction  of  the  Lord 
Commissioner,  He  then  went  on  thus:  '* Which  right  must, 
on  the  evidence  for  the  pursuers,  if  believed  by  the  jury,  be  pre- 
sumed to  have  been  established  by  having  been  used  for  forty 
years  and  upwards  from  the  date  of  the  interruption,  as  stated 
in  the  issue." 

Now  with  respect  to  that  passage  some  doubt  was  entertained, 
and  the  principal  part  of  the  argument  bore  upon  that  part  of 
the  direction  of  the  learned  Judge ;  but  when  it  is  considered  with 
reference  to  the  evidence,  it  appears  to  me  to  be  perfectly  distinct 
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and  intelligible.  He  tells  the  jury,  that  the  right  must,  on  the  Habvie 
evidence  for  the  pursuer,  if  that  evidence  be  believed  by  the  jury,  rooebs. 
be  presumed  to  have  been  established  by  having  been  used  for 
forty  years  and  upwards  from  the  date  of  the  interruption,  that 
is,  previous  to  the  date  of  the  interruption  in  the  manner  stated 
in  the  issue  ;  for  in  the  issue,  the  attention  of  the  jury  is  directed 
to  the  period  of  forty  years*  enjoyment,  as  being  a  period  which 
is  sufficient,  if  uninterrupted,  to  establish  the  right  of  way. 

Now  what  is  the  evidence  with  respect  to  that  part  of  the  case? 
I  shall  assume,  for  the  purpose  of  argument,  that  the  interruption 
in  1789,  was  established  to  be  an  interruption  without  any  contra- 
dictory evidence.  I  do  not  mean  interruption  that  was  finally 
successful,  for  the  interruption  *was  resisted ;.  but  for  thirty-four  [  Hid  ] 
years  previous  to  that  time,  this  way  had  been  used  without  any 
interruption  at  all,  by  the  acquiescence  of  the  proprietors  of  the 
land,  over  which  the  way  ran.  That  carries  back  the  evidence 
as  far  as  seventy  years, — as  far  back  as  the  memory  of  any 
witness  could  extend,  who  was  examined  upon  the  trial, — as  far 
as  it  is  probable  the  recollection  of  any  witness  could  apply  to  a 
case  of  this  description  ;  and  if  thirty ^four  years  of  uninterrupted 
exercise  of  the  right  of  way  were  established,  it  was  then  com- 
petent for  the  jury  to  presume,  and  they  ought  in  point  of  law 
to  be  directed  by  the  learned  Judge  to  presume,  from  thirty-four 
years*  exercise  of  a  right  of  way  uninterrupted,  a  previous  enjoy- 
ment corresponding  with  the  manner  in  which  it  had  been  enjoyed 
during  the  thirty-four  years.  They  therefore,  were  entitled  from 
the  evidence  to  presume,  that  for  forty  years  previous  to  the  year 
1789,  the  date  of  the  first  interruption,  this  right  of  way  had 
been  exercised  without  any  interruption ;  more  particularly  from 
those  circumstances  stated  in  the  evidence,  that  there  were 
actually  openings  made  by  the  proprietors  of  the  land,  for  the 
purpose  of  allowing  the  free  use  and  enjoyment  of  that  right  of 
way.  The  case  then  stood  thus :  The  learned  Judge  in  substance 
told  the  jury,  there  is  evidence,  from  which  you  may  assume 
that  for  a  particular  period,  namely  for  forty  years,  this  way  had 
been  exercised  without  interruption.  If  you  are  of  that  opinion, 
then  that  is,  according  to  the  law  of  Scotland,  sufficient  to 
establish  a  prescriptive  right  of  way ;  and  if  that  right  of  way  be 
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Habyie  once  established  in  the  manner  I  have  stated,  then  I  tell  you  in 
RooEBs.  point  *of  law,  that  subsequent  interruptions  not  acquiesced  in, 
[  '*447  ]  cannot  defeat  the  right  so  acquired.  It  was  contended,  and  con- 
tended strenuously,  in  argument  by  counsel  at  the  Bar,  that, 
according  to  the  law  of  Scotland,  it  was  necessary  to  prove  forty 
years'  uninterrupted  enjoyment  down  to  the  period  of  the  trial. 
But  it  is  quite  impossible  to  maintain  a  position  of  that  kind,  for 
it  would  lead  to  this  consequence,  that  if  you  were  to  establish 
an  uninterrupted  enjoyment,  even  for  the  period  of  sixty  or 
seventy  years,  an  occupier  could  at  any  time  defeat  that  right  so 
enjoyed,  by  successive  obstructions,  although  those  obstructions 
might  be  resisted  by  persons  exercising  the  right  of  way,  unless 
they  thought  proper  to  go  into  a  court  of  justice.  I  apprehend 
that  that  cannot  be  the  case.  It  cannot  be  the  case  certainly  by 
the  law  of  England.  If  the  right  be  once  established  by  clear 
and  distinct  evidence  of  enjoyment,  it  can  be  defeated  only  by 
distinct  evidence  of  interruptions  acquiesced  in.  There  was  no 
interruption  here  acquiesced  in;  and  therefore  the  judgment 
given  by  the  Court  below,  confirming  the  judgment  of  the  Jury 
Court,  sustaining  the  direction  of  the  Lord  Chief  Commissioner 
upon  the  trial,  ought  to  be  affirmed. 

In  this  case,  as  it  appears  to  me  that  the  direction  of  the  Judge 
to  the  jury  was  correct ;  and  as  there  was  an  application  made, 
in  the  first  instance,  for  a  new  trial,  on  the  ground  of  misdirection 
in  point  of  law  ;  and  as  that  motion  for  a  new  trial  was  overruled; 
as  the  case  was  afterwards  brought  in  upon  a  bill  of  exceptions, 
[  *448  ]  for  the  purpose  of  raising  the  same  question ;  as  the  *Court  of 
Session  was  of  opinion,  that  there  was  no  ground  for  the  bill  of 
exceptions,  and  confirmed  the  direction  of  the  learned  Judge; 
under  such  circumstances,  this  appeal  ought  to  be  dismissed 
with  costs. 

Jvdgment  affirmed. 
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CHANCERY. 


BINGHAM  V.  WOODGATE. 

(1  Bnfis.  &  Mylne,.32— 38,  on  appeal  p.  750;  S.  C.  Tamlyn,  183;  8  L.  J.  Ch.  46.) 

Where  a  customary  tenement  is  freehold,  and  the  lord,  being  only 
tenant  for  life  of  the  manor,  purchases  the  fee  of  the  customary  tene- 
ment, the  seignory  is  suspended  during  the  life  of  the  lord,  but  revives 
at  his  death,  and  the  customary  tenement  descends  to  his  heir. 

Where  the  ctistom  of  a  manor  requires  a  bargain  and  sale,  as  well  as 
a  surrender  and  admittance,  to  pass  the  customary  tenement,  the  free- 
hold is  in  the  tenant,  and  not  in  the  lord. 

Undbb  family  settlements,  John  Lord  Muncaster  was  tenant 
for  life  of  the  manor  of  Muncaster,  remainder  to  his  first  and 
other  sons  in  tail  male ;  remainder  to  his  brother  Lowther  for 
life ;  remainder  to  the  first  and  other  sons  of  Lowther  in  tail 
male.  John  Lord  Mmicaster,  at  three  different  times,  purchased 
of  tenants  of  the  manor  certain  customary  tenements,  which 
were  conveyed  to  him  and  his  heirs.  On  each  of  these  three 
occasions,  the  vendor  conveyed  by  a  deed,  the  operative  words  of 
which  were,  "grant,  bargain,  [sell  and  surrender],"!  and  in 
which  the  premises  were  described  "as  customary  messuages 
and  tenements  within  the  manor  of  Muncaster,  of  the  yearly 
customary  fineable  rent  "  of  a  specified  amount :  and  he  also,  at 
a  Court  holden  for  the  manor,  surrendered  the  premises  into  the 
hands  of  Lord  Muncaster,  to  the  use  of  him,  his  heirs  and  assigns. 

In  1812,  John  Lord  Muncaster  made  his  will,  whereby  he 
devised  all  his  manors,  lands,  and  hereditaments  to  trustees, 
and  their  heirs,  upon  trust  to  sell ;  and  he  died  in  June,  1818, 
leaving  his  only  child.  Lady  Balcarras,  his  heiress-at-law,  and 
heiress  by  the  custom.  Upon  his  death,  his  brother,  Lowther 
Lord  Muncaster,  became  tenant  for  life  of  the  manor.  He  died 
in  1817 ;  and  then  his  son  Augustus,  the  present  Lord  Muncaster, 
who  was  not  of  age  till  1823,  became  tenant  of  the  manor  in  tail 
male,  and,  afterwards,  by  suffering  a  recovery,  acquired  the  fee. 
Lady  Balcarras   had  been  admitted  as  tenant  of  the   three 

t  In.  [one  of]  the  conveyances  the  words  were  **  grant,  bargain,  sell,  and 
surrender.*'    SeejKw^,  p.  131. 
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Bingham      *cu8tomary  tenements  purchased  by  her  father  ;  and  the  admit- 
WooDOATB.    tance  stated  her  title  to  be  by  descent  from  him. 
[  'ss  1  The  suit  was  instituted  by  specialty  creditors,  for  the  adminis- 

tration of  the  estate  of  John  Lord  Muncaster.  Under  an  order 
for  the  sale  of  his  freehold  and  copyhold  estates,  the  three 
customary  tenements,  which  he  had  bought,  were  sold,  and  the 
present  Lord  Muncaster  became  the  purchaser.  The  usual 
reference  as  to  title  was  then  made ;  and,  before  the  Master,  an 
objection  was  taken,  that,  the  customary  estate  was  extinguished 
by  the  conveyance  to  John  Lord  Muncaster  in  fee ;  that  the 
three  customary  tenements,  as  part  of  the  demesnes  of  the 
manor,  became  subject  to  the  limitations  of  the  manor;  and, 
therefore,  that  they  did  not  pass  by  the  will  of  the  testator,  but 
that,  upon  his  death,  and  the  death  of  his  brother,  they,  as 
parcel  of  the  manor,  became  vested  in  the  present  Lord  Muncaster 
as  tenant  in  tail. 

The  certificate  of  the  steward  of  the  manor  as  to  the  customs 
was  in  the  following  words:  "The  custom  of  the  manor  of 
Muncaster,  in  all  cases,  requires  a  customary  tenant,  disposing 
of  his  customary  estate,  to  execute  a  conveyance  to  the  purchaser 
in  addition  to  the  surrender  and  admission.  On  the  lord  of  the 
manor  of  Muncaster  becoming  possessed  of  any  customary  estate 
within  the  manor,  the  same  would  become  free,  and,  if  regranted 
to  any  one,  would  require  a  deed  of  conveyance,  but  no  admission 
to  this,  if  the  lord  had  the  perpetual  right  in  the  manor.  I 
cannot  find  a  single  instance,  where  the  lord  of  the  manor  of 
Muncaster,  holding  in  perpetuity,  has  ever  regranted  a  customary 
estate  within  the  manor,  that  they  became  possessed  of.  Every 
purchase,  that  has  been  made,  is  still  held  in  the  family.  The 
above  is  the  custom  of  the  manor  of  Muncaster." 
[  •>!  ]  The  Master  reported  in  favour  of  the  title ;  and  to  his  report 

exceptions  were  taken  by  the  purchaser. 

The  question  on  the  argument  of  the  exceptions  was,  whether, 
by  the  union  of  the  fee  of  the  customary  tenement  with  the  lord's 
estate  for  life  in  the  manor,  the  customary  tenements  were 
extinguished ;  or,  whether  they  were  only  suspended  during  the 
continuance  of  the  life  estate,  and,  on  the  death  of  the  lord,  went 
to  his  heir-at-law  or  devisee. 
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The  heir  concurred  in  the  Bale ;  and  there  ^vas  no  question     Bikuham 
between  the  heir  and  the  devisees  in  trust.  woodgate. 

Mr.  Pepys  and  Mr.  Stuart,  in  support  of  the  exceptions 
[cited  St.  Paul  v.  Viscount  Dudley  and  Ward,\  and  other 
cases :] 
These  customary  tenements,  falling  within   the   same   con-        [  35  ] 
sideration  as  copyholds,  come  under  the   rule  established  in 
St.  Paul  V.  Dudley  and    Ward;   and,  by  the   surrenders,  the 
customary  estates  were  extinguished.     *     *     * 

Mr.  Knight,  Mr.  Preston,  and  Mr.  Simpklnson,  against  the        [  ^^*  1 
exceptions : 

*  *  Whether  the  freehold  be  in  the  tenant  or  in  the  lord,  is 
matter  of  fact,  to  be  ascertained,  in  each  particular  case,  by  the 
mode  of  conveyance,  and  other  circumstances  which  mark  the 
quality  of  the  tenure.  Here  the  estate  will  not  pass  by  surrender 
and  admittance ;  there  must  be  a  conveyance  from  the  grantor 
to  the  grantee ;  and  that  which  passes  by  the  conveyance  is  the 
freehold :  the  surrender  and  admittance  are  necessary,  only  to 
mark  the  change  of  tenancy.  In  Willan  v.  Lancaster  I  and 
Httssey  v.  Grills,^  the  decisions  proceeded  on  the  principle,  that 
the  freehold  of  customary  lands,  holden  by  a  tenure  similar  to 
that  which  exists  here,  was  in  the  tenant,  and  not  in  the  lord : 
Crowther  v.  Oldfield,\\  Rogers  v.  Bradley. % 

The  question  then  is.  Whether,  by  the  union  of  the  freehold  [  37  ]' 
estate  in  the  lands  with  the  seigniory  during  the  life  of  John 
Lord  Muncaster,  the  customary  freeholds  were  extinguished  or 
only  suspended  ?  The  rule,  as  to  suspension  and  extinguishment, 
is  laid  down  by  Lord  Coke.+t  *  *  The  customary  estates, 
though  suspended  during  the  life  of  John  Lord  Muncaster, 
revived  on  his  death. 

Mr.  RoupeU  and  Mr.  Lynch,  for  other  parties  in  the  same 
interest. 

t  10  B.  B.  57  (15  Ves.  167).    See  §  Amb.  299. 

also  King  v.  Moody,  25  R.  R.  267  (2  ||  1  Salk.  364. 

Sim.  &  St.  679).  1i  2  Vent.  143. 

X  27  B.  R.  25  (3  Ruaa.  108)  ft  Co.  Litt.  313  a. 

B.B. ^VOL.  XXXII.  9 
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Bingham     The  Master  op  the  Rolls  : 

WooDGATB.  A  lord  of  a  manor,  who  was  tenant  for  life  only,  purchased  the 
^^'  fee  of  three  customary  tenements,  which  were  *holden  of  the 
[  *S8  ]  manor,  and  which,  according  to  the  custom  of  the  manor,  were 
conveyed  to  him  by  bargain  and  sale,  and  also  by  surrender. 
The  custom  of  the  manor  requiring  a  bargain  and  sale,  as  well 
as  a  surrender  and  admittance,  to  pass  the  customary  tenements, 
they  are  plainly  freehold ;  and  St.  Paul  v.  Lcyrd  Dudley^  and 
Doe  V.  Danversl  have,  therefore,  no  application.  The  necessity 
of  surrender  and  admittance  is  probably  a  remnant  of  the  ancient 
tenure  of  villenage,  and  does  not  affect  the  freehold  nature  of  the 
interest,  although  it  prevents  the  customary  tenement  from  being 
strictly  of  freehold  tenure, — a  distinction  which  is  well  established. 

The  question  then  is.  What  is  the  effect  of  the  union  of  the  fee 
«of  the  customary  tenements  with  the  estate  for  life  of  the  lord  ? 
If  the  lord  had  been  seised  of  the  fee  of  the  manor,  then  the 
union  would  have  extinguished  the  customary  tenements ;  but 
•extinguishment  takes  place  only  when  the  two  estates  have  the 
same  duration.  The  lord  being  tenant  for  life,  the  effect  of  the 
xmion  was  to  suspend  the  seigniory  during  the  life  of  the  lord, 
for  a  man  cannot  at  the  same  time  be  lord  and  tenant :  but,  at 
the  death  of  the  lord,  the  seigniory  was  revived,  and  the  fee  of 
the  customary  tenements  descended  to  his  heir-at-law.  This 
doctrine  is  fully  stated  in  Littleton,  sections  559,  560,  561,  and 
in  Lord  Coke's  Commentary  on  those  sections. 

The  Master's  report  is,  therefore,  correct ;  and  the 

Exceptions  must  be  overruled. 

1831.  [On  appeal  from  this  decision  :] 

une^  .  rpjjQ  exceptions  in  this  cause  came  on  to  be  heard  before  Lord 

[  7^0  ]  Brougham,  Chancellor,  and  were  argued  at  considerable  length 
by  Sir  Edward  Sugderty  Mr.  Pepys,  and  Mr.  Stuart^  in  support 
of  the  exceptions,  and  by  the  Solicitor-Oeneral  {Sir  W.  Home) 
and  Mr.  Preston,  for  the  respondents.  In  the  course  of  the 
discussion,  it  was  admitted  on  both  sides,  that  the  statement  in 
the  note,  p.  127,  arite,  was  applicable  not  to  one  only,  but  to  all 

+  10  R.  R.  57  (16  Ves.  167).  t  7  East,  299. 
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of  the  conveyances  of  the  customary  tenements  in  question.    In     Binoham 
addition  to  the  cases  cited  in  the  Court  below,  reference  was    woodqatb. 
made  to  Hunt  v.  Burne,\  and  Hughs  v.  Harry s.X 

At  the  close  of  Mr.  Preston's  argument,  the  Lord  Chancbllob 
intimated  that  his  own  opinion  leant  strongly  in  favour  of  the 
exceptions  ;  and  he  said,  that  if  he  were  called  upon  to  determine 
the  point  at  once  and  without  assistance,  he  should  feel  obliged 
to  come  to  a  different  conclusion  from  that  of  the  Master  of  the 
Bolls.  As  the  question,  however,  was  one  of  some  nicety  and 
importance,  instead  of  deciding  it  himself,  he  would  give  the 
vendor  the  option  of  a  case  at  law,  if  he  felt  disposed  to  carry 
the  matter  farther.  And  the  respondent  having,  by  his  counsel, 
accepted  the  offer,  his  Lordship  accordingly  directed  a  case  to  be 
stated  for  the  opinion  of  the  Court  of  King's  Bench. § 


MILES  V.  LANGLEY. 

(1  Rubs.  &  Mylne,  39—43;  affirmed  2  Rii88.  &  Mylne,  626—629.) 

A  purchaser  is  not  bound  to  inquire  of  the  late  occupier  what  was  the 
nature  of  his  title,  nor  is  he  affected  by  notice  of  a  claim  of  a  third 
person  in  possession  of  part  of  the  property  purchased,  where  he  did 
not  know  that  the  purchase  included  that  part. 

Trbnchard  was  owner  of  the  Abbots  Leigh  estate,  which 
consisted  partly  of  certain  lands  called  Woodclose.  An  adjoining 
messuage  and  certain  other  lands,  of  which  one  acre  and  a  half 
constituted  part  of  a  close  called  GuUhays,  were  holden  by  Ames 
Hellicar  under  the  College  of  Winchester,  by  a  lease  for  twenty- 
one  years,  renewable  by  custom  at  the  end  of  every  seven  years. 
The  portion  of  GuUhays  comprised  in  Hellicar's  lease,  being  at 
some  distance  from  the  other  lands  demised  by  the  College,  had 
been  in  the  occupation  of  Trenchard :  and,  in  1798,  he  and 
Hellicar  entered  into  an  agreement  to  exchange  a  part  of  Wood- 
close,  which  was  immediately  adjoining  to  the  College  lands,  for 
Hellicar's  part  of  CuUhays ;  the  exchange  being  to  continue  so 
long  as  the  parties,  or  those  claiming  under  them,  were  entitled 
to  the  respective  properties. 

t  1  Salk.  57.  the  case  farther  in   any  published 

X  Cro.  Ch.  229.  report.— F.  P. 

$  We  have  not  been  able  to  trace 

9—2 
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Miles  In  1810,  the  plaintiff  Miles  became  the  purchaser  of  the  Abbots 

Lanoley.     Leigh  estate.     The  lands,  acquired  under  the  agreement  of  1798, 

were  comprised  in  the  conveyance  to  him :  and  he  had  been, 

ever  since  1810,  in  the  occupation  of  them,  and  had  enclosed 

them  in  his  park. 

Ames  Hellicar  renewed  his  lease  from  time  to  time ;  and  by 
his  will,  dated  in  1811,  devised  the  leasehold  to  his  son  Thomas 
Hellicar.  He  died ;  and  Thomas  Hellicar  entered  into  possession 
of  that  part  of  Woodclose  which  had  be$n  given  in  exchange  for 
part  of  GuUhays,  and  of  all  the  premises  comprised  in  the  lease, 
except  that  part  of  Gullhays. 
[  ^^  ]  In  1819,  Thomas  Hellicar  became  bankrupt ;  and  his  assignees 

put  up  the  leasehold  to  sale  by  public  auction.  In  the  particulars 
of  sale,  the  premises  were  described  as  a  dwelling-house  with 
lawn,  and  about  four  acres  of  land  attached,!  two  hot-houses,  &c.> 
'*  late  the  residence  of  Thomas  Hellicar  ;  "  and  the  tenure  was 
stated  to  be  leasehold  under  the  College,  at  a  quit-rent  of  71. 
a  year.  Langley  became  the  purchaser.  At  the  time  of  the 
purchase,  he  had  no  actual  notice  of  the  agreement  of  exchange 
between  Trenchard  and  Ames  Hellicar ;  and  he  entered  into 
possession  of  the  exchanged  part  of  Woodclose,  considering  it  to 
be  land  comprised  in  the  lease  from  the  College.  That  lease  he 
renewed,  and  assigned  it  to  his  sisters  the  defendants;  who, 
being  afterwards  informed  of  the  agreement  of  exchange  entered 
into  in  1798,  refused  to  ratify  it,  and  brought  an  ejectment  to 
recover  that  part  of  CuUhays  comprised  in  the  College  lease, 
which,  ever  since  1798,  had  been  in  the  possession  of  the  owners 
of  Abbots  Leigh. 

The  present  bill  was  filed  for  an  injunction,  and  to  have  the 
agreement  of  exchange  specifically  performed. 

The  first  question  was,  whether  Langloy,  having  the  legal 
estate  in  that  part  of  Cullhays  which  he  sought  to  recover,  was 
bound  by  the  agreement  of  exchange  between  Trenchard  and  the 
elder  Hellicar.    That  question  depended  upon  another,  namely, 

^  This,  it  was  suggested  at  the  Bar,  mise  a  **  messaage,  orchard,  garden, 

was  the  description  of  the  premises  stables,  and  five  acres  of  land,  with 

in  the  College  lease ;  the  lease,  as  the  appui'.euanoee." 
stated  iu  the  bill,  purported  to  de- 
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whether  Langley,  although  he  had   no  express  notice  of  the       Miles 
agreement,  had  not  implied  notice,  inasmuch  as,  at  the  time  of     lanolbt. 
his  purchase,  the  plaintiff  was,  under  that  agreement,  in  posses- 
sion of  the  exchanged  part  of  CuUhays,  which  was  comprised  in 
the  College  lease. 

Sir  Charles  WethereU  and  Mr.  Wilhrahamy  for  the  plaintiff        [  ■*!  ] 
[cited  Daniels  v.  Davison -A^ 

If  Langley  thought  he  was  purchasing  Gullhays,  he  was  bound  [  42  ] 
to  inquire  of  Miles,  under  what  title  he  held  it ;  and  if  he  forbore 
to  make  such  inquiry,  in  consequence  of  his  not  having  been 
aware  that  he  was  purchasing  Gullhays,  he  surely  cannot  be  in  a 
better  situation  with  respect  to  his  rights  as  against  the  plaintiff, 
than  if  Gullhays  had  been  expressly  within  his  contemplation, 
as  part  of  the  property  of  which  he  intended  to  be  the  purchaser. 

Mr.  Tinney  and  Mr.  Benson,  contra. 

The  Master  of  the  Bolls: 

In  this  case  the  first  question  is,  whether  the  Langleys  having 
the  legal  estate  in  that  part  of  Gullhays,  which  they  have  sought 
to  recover,  are  bound  by  the  agreement  of  exchange  between 
Trenchard  and  Ames  Henniker.  J  And  it  has  been  argued  for  the 
plaintiff,  that,  although  Langley  had  no  express  notice  of  the 
agreement,  yet  he  had  implied  notice ;  because  the  plaintiff,  at 
the  time  of  Langley's  purchase,  was  in  possession  of  the  exchanged 
part  of  Gullhays,  which  was  comprised  in  the  GoUege  lease,  and, 
therefore,  upon  the  principle  of  the  case  of  Daniels  v.  Davison, 
decided  by  Lord  Eldon,  Langley  must  be  taken  to  have  known 
the  title  under  which  the  plaintiff  held  the  exchanged  land. 

In  Daniels  v.  Davison  Lord  Eldon  held  that  a  purchaser  was 
bound  to  inquire  of  the  occupier  of  the  land  which  he  was  about 
to  purchase,  what  was  the  title  *under  which  he  occupied,  and  [  *43  ] 
was  therefore  to  be  considered  as  having  implied  notice  of  the 
nature  of  that  title.  That  principle  has  no  application  here ; 
Langley  being  totally  ignorant  of  the  fact,  that  the  plaintiff 
occupied  any  land  comprised  in  the  lease  which  he  purchased, 

t  10  E.  E.  171  (16  Ves.  249).  J  Sic. 
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Miles  the  exchanged  land  of  Woodclose  making  up  the  quantity 
liANOLBT^  described  in  the  College  lease.  If  it  be  said  that  Langley  ought 
to  have  inquired  of  the  bankrupt  Thomas  Hellicar,  what  was  the 
nature  of  the  title  under  which  he  occupied  Woodclose,  the 
answer  is,  that  the  bankrupt  was  not  then  in  the  occupation  of 
Woodclose,  althougli  he  had  been  so  before  his  bankruptcy  ;  and 
Lord  Eldon's  principle  in  Daniels  v.  Davison  cannot,  where  the 
possession  is  vacant,  be  extended  to  the  last  occupier. 

My  opinion,  therefore,  is,  that,  as  Langley  had  no  notice, 
either  express  or  imphed,  of  the  equitable  agreement  under 
which  the  plaintiff  claims,  the  defendants  have  a  right  to  avail 
themselves  of  their  legal  title ;  and  the  bill  must  be 

Dismissed  with  costs. 

[The  plaintiff  appealed   from  this  decision,  as  reported  in 
2  Russ.  &  Mylne,  626—629. 

The  Lord  Chancellor,  after  stating  the  facts  and  commenting 
on  the  case,  concluded  his  judgment  by  saying  :  ] 

18S1.  After  the  best  attention  which  I  have  been  able  to  give  to  this 

^^  ^^'  case,  though  it  is  certainly  difficult  to  decide  it  satisfactorily 
[  2  R.  &  M.  either  way,  and  hardship  must  necessarily  be  inflicted  on  one  of 
the  parties  ;  but  having  looked  into  all  the  facts  and  the  evidence 
in  the  cause,  not  excepting  the  attempt  which  was  made  to 
dispute  altogether  the  title  of  the  plaintiff,  independently  of  the 
question  of  notice,  and  having  compared  the  circumstances  here 
with  those  in  Daniels  v.  Davison,  I  have,  upon  the  whole,  come 
to  the  conclusion  that  in  the  present  case  it  would  be  carrying 
Daniels  v.  Davison  a  material  step  further,  if  Langley  were  to  be 
held  fixed  with  notice.  I  shall  not,  therefore,  disturb  the  decision 
of  the  Master  of  the  Rolls. 
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COCKLE  V.  WHITING-t  1829. 

ybv,  30. 
(1  Bu88.  &  Mylne,  43— 44.)  «_ 

SemhU,  if  a  bill  be  dismissed  at  the  hearing  with  costs,  and  the  plaintiff  ■'*^**'  CourL 
be  then  out  of  the  jurisdiction,  and  the  plaintiff's  suit  be  so  frivolous  and  ^^^^^»  "•*• 
vexatious  that  the  bill  could  not  have  been  filed  botidjide  in  expectation  of  L  ^^  J 

a  favourable  decree — or  if  the  solicitor  of  the  plaintiff  guarantee  his  client 
against  the  costs  of  the  suit — ^the  Court,  upon  the  petition  of  the  defen- 
dant, will  compel  the  solicitor  of  the  plaintiff  to  pay  the  taxed  costs. 

At  the  hearing  of  the  cause  in  July,  1829,  the  bill  had  been 
dismissed  with  costs ;  and,  the  plaintiff  having,  a  short  time 
before,  left  England  on  a  voyage  to  the  South  Seas,  the  defendants 
presented  a  petition,  praying  that  the  solicitors  of  the  plaintiff 
might  be  ordered  to  pay  to  them  the  taxed  costs  of  the  suit,  or 
that  *it  might  be  referred  to  the  Master,  to  inquire  under  what  [  *^^  ] 
circumstances  the  suit  had  been  commenced  and  carried  on. 

The  petition  was  founded  on  two  grounds ;  first,  that  the  suit 
was  so  frivolous  and  vexatious,  that  it  could  not  have  been 
instituted  bond  fdcy  in  expectation  of  a  favourable  decree  of  the 
Court,  but  was  intended  merely  for  the  purpose  of  exacting 
money  from  the  defendants,  as  the  price  of  avoiding  litigation ; 
and,  secondly,  that  the  solicitor  of  the  plaintiff  had  guaranteed 
his  client  against  the  expenses  of  the  suit,  and  that  it  was,  in 
truth,  therefore,  the  suit  of  the  solicitor. 

Mr.  Knight  and  Mr.  Jacob,  in  support  of  the  petition,  cited 
Dungey  v.  Angove.X 

Mr.  Bickersteth  and  Mr.  Phillimore,  contra. 

The  Master  of  thb  Bolls  stated,  that,  if  the  petitioner  had 
established  either  of  the  two  grounds  upon  which  the  petition 
proceeded,  he  would  have  made  an  order  according  to  the  prayer 
of  the  petition ;  but  that  it  appeared  to  him,  that  'a  decree  in 
favour  of  the  plaintiff  might,  under  the  circumstances,  have  been 
bond  fide  expected,  and  that  the  weight  of  evidence  was  against 
the  allegation,  that  the  solicitor  of  the  plaintiff  had  engaged  to 
guarantee  his  client  against  the  costs  of  the  suit. 

t  /fir«t/b«e»(1870)L.E.  6Ch.497.        t  2  B.  E,  217  (2  Ves.  Jr.  304,  313). 
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1829.  FEEEDAT  v.  WIGHTWICK. 

JViw.  19,  23. 

(1  Eu88.  &  Mylne,  46—50;  S.  C.  Tamlya,  250.) 

Rolls  ^^^-  Where  a  lease  of  mines  ia  taken  by  six  persons,  for  the  purpose  of 

'     '   '  working  them  in  partnership,  and  the  managing  partner  becomes,  in  the 

L  *    J  course  of  his  management,  indebted  to  the  concern,  his  interest  in  the 

partnership  is  in  the  first  place  applicable  to  satisfy  his  debt  to  the 

concern. 

In  this  case,  six  persons,  having  taken  a  lease  for  years  of 
certain  mines,  and  also  another  lease  of  the  surface  lands  under 
which  the  mines  were  situated,  worked  these  mines  and  occupied 
the  surface  lands,  as  a  joint  and  partnership  concern,  dividing 
the  same  among  them  in  equal  shares.  One  of  these  six  persons, 
Turton  by  nam6,  assigned  his  shares  by  way  of  security  for  money 
advanced,  an^  then  became  bankrupt.  He  had  been  manager  of 
the  conpem,  and  was  greatly  indebted  to  it  at  the  time  of  his 
bankruptcy. 

The  present  bill  was  filed  by  such  of  the  original  partners  as 
continued  to  be  interested  in  the  concern,  and  by  other  persons 
who  either  were  the  representatives  of  deceased  original  partners, 
or  claimed  as  purchasers  of  shares.  The  prayer  was,  that  the 
partnership  property  might  be  sold,  and  the  partnership  accounts 
taken,  and  that  it  might  be  declared  that  the  shares  of  the  partner, 
who  had  become  bankrupt,  ought,  in  the  first  place,  to  be  applied 
in  repaying  to  the  partnership  the  debt  which  he  had  incurred  in 
the  management  of  the  concern. 

The  principal  question  in  the  cause  was,  whether  the  plaintiffs 
were  entitled  to  the  relief  last  stated :  the  defendants,  who  claimed 
under  the  bankrupt  partner,  insisting,  that  the  common  principles 
of  partnership  were  not  applicable  to  the  case  of  mines,  which 
were  of  the  nature  of  real  property. 

Mr.  Bickerateth  and  Mr.  Rolfe,  for  the  plaintiffs  : 

As  the  mines  have  been  worked,  and  the  surface  has  been  used 

[  *i6  ]       at  the  common  expense  of  all  the  partners,  and  *for  their  common 

profit,  the  lease  must  be  considered  as  acquired  for  the  purposes 

of  a  partnership  concern.     Such  an  interest  in  mines,  as  exists 

here,  is  considered,  not  as  a  joint  interest  in  lands,  but  as  a 
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partnership  in  trade :  Story  y.  Lord  Windsor ^  +  Crawshay  v.  Maule,  I      Fbrbday 
Jefferys  v.  Smith.%     *     *     *  Wiohtwick. 

Mr.  Lovat,  for  defendants  in  the  same  interest  with  the        [  *^  ] 
plaintiffs. 

Mr.  Tinney^  for  the  assignees  of  Turton. 

Mr.Pemberton  and  Mr.  WiUon^  for  incumbrancers  of  Turton's 
shares,  contra  : 

[Crawshay  v.  Maule  was  a  case,  in  which]  it  was  impossible  to 
say,  that  there  was  not  a  partnership  trade ;  but  if  the  parties 
had  merely  concurred  in  working  mines  demised  to  them  as 
tenants  in  c  mmon.  Lord  Eldon  would  have  applied  a  different 
rule  of  decision. II  "With  respect,"  said  he,  "to  mere  joint 
interests  *in  land,  1  apprehend  the  rule  to  be  different :  the  [  ^48  ] 
parties  then  becoming  tenants  in  common,  each  cannot  call  on 
his  companions  to  concur  in  a  sale,  but  must  sell  his  own  interest. 
It  is  said  that  this  is  only  the  case  of  a  tenancy  in  common  of  a 
mine  ;  if  so,  I  think  that  the  doctrine  with  respect  to  land  would 
apply,  and  not  the  doctrine  with  respect  to  trading  partnerships." 
In  Jefferys  v.  Smith,  the  order  for  the  appointment  of  a  receiver 
proceeded,  not  on  the  notion  that  the  Court  was  dealing  with  a 
trading  partnership,  but  on  the  principle,  that,  "  IT  where  there 
are  part-owners  of  a  mine,  and  they  cannot  by  contract  agree  to 
appoint  a  manager,  this  Court  will  manage  it  for  them.*' 

If  this  mining  concern  had  been  a  partnership  in  trade,  it  would 
have  been  terminated  by  the  death  or  bankruptcy  of  any  of  the 
parties ;  and  none  of  the  lessees  could  have  assigned  his  share, 
without  the  concurrence  *of  the  rest.  Here  the  shares  were  [  *^^  ] 
transferable  without  the  concurrence  of  the  other  part-owners  ; 
and  the  concern  was  not  dissolved  by  the  death  or  bankruptcy  of 
any  of  them.  It  had,  therefore,  notie  of  the  characteristics  of  a 
partnership. 

t  2  Atk.  630.  27  E.  B.  49  (3  Buss.  158). 

t  18  B.  E.   126,   132    (1  Swanst.  ||  18  B.  B.  135, 136(1  Swanst.  522, 

495,  518).  523). 

J  21  B.  B.    175,  178  (1  J.  &  W.  %  21  B.  B.  178  (I  J.  &  W.  302). 
298,   302).     See    Jefferys  v.   Smith, 
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Febeday         Even  if  we  call  this  concern  a  partnership,  it  must  be  conceded, 

WioHTwicK.  ^^^^  &II  the  usual  qualities  of  a  trading  partnership  do  not  belong 

to  it :  and  by  what  rule  are  we  to  distinguish  such  of  the  qualities 

of  an  ordinary  trading  partnership,  as  belong  to  a  concern  like 

this,  from  such  of  them  as  do  not  belong  to  it  ? 

On  the  whole,  the  parties  interested  in  this  concern  must  be 
considered  as  tenants  in  common  of  the  mines  and  other  premises 
comprised  in  the  leases ;  and  one  tenant  in  common  of  real  estate 
cannot,  in  respect  of  a  debt  due  from  him  to  another  tenant  in 
common,  claim  a  lien,  independently  of  specific  contract,  on  his 
debtor's  undivided  share  of  the  real  estate. 

The  Master  of  the  Bolls  : 

The  general  principle  is,  that  all  property,  acquired  for  the 
purpose  of  a  tradin ;  concern,  whether  it  be  of  a  personal  or  real 
nature,  is  to  be  considered  as  partnership  property,  and  is  to  be 
first  applied  accordingly  in  satisfaction  of  the  demands  of  the 
partnership.  It  is  true,  a  mining  concern  differs  in  some  par- 
ticulars from  a  common  partnership  :  the  shares  are  assignable, 
and  the  death  or  bankruptcy  of  the  holder  of  shares  does  not 
operate  as  a  dissolution :  but  it  has  been  repeatedly  held  to  be 
in  the  nature  of  a  trading  concern.  In  Craicshay  v.  MatUe, 
Lord  Eldon  expressed  a  doubt,  whether,  if  persons,  previously 
entitled  as  tenants  in  common  to  mines,  were  to  form  a  mining 
[  *bO  ]  concern,  the  general  principles  *of  a  partnership  would  apply  to 
such  a  case,  and  I  am  not  aware  that  the  particular  point  has 
ever  been  decided ;  but  the  distinction  here  is,  that  the  interest 
in  the  mines  was  expressly  acquired  for  the  purpose  of  a  partner- 
ship, and  the  general  principle  is  therefore  to  be  applied  to  it. 


i^2P-  LEES  V.  NUTTALL. 

Xov.  24. 

(1  Buss.  &  Mykie,  53—54;  affirmed  2  Mylne  &  Keen,  819.) 


Rolls  Coftrt. 


[A  MORE  satisfactory  report  of  this  case  is  given  in  Tamlyn,  282, 
and  that  report  has  accordingly  been  retained  for  the  Bevised 
Reports.     See  81  E.  R.  99.— 0.  A.  S.] 
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BKOUGH  V.  ODDY.t  1829. 

Kov.  24. 
(1  Ru88.  &  Mylne,  55—69;  S.  C.  Tamlyn,  215;  8  L.  J.  Ch.  23.)  

Leach  M  R 
A  person  entitled  to  the  performance  of  a  continuing  personal  obliga-  j     '   * 

tion  by  way  of  indemnity  cannot  claim  security  for  such  performance.  L  °^  J 

Bbouoh  the  elder  had  deposited  the  title-deeds  of  some  lease- 
hold property  with  the  plaintiff  Mrs.  Brough,  as  a  security  for  a 
sum  of  9001.  which  he  owed  her;  and  he  and  his  son,  being 
desirous  of  raising  money  by  the  grant  of  an  annuity  to  be 
charged  on  these  leaseholds,  requested  her  to  give  up  the  deeds 
to  them,  in  order  to  enable  them  to  accomplish  that  purpose ; 
offering,  as  an  inducement  to  her  to  consent  to  the  proposal,  to 
procure  for  her  the  indemnity  of  Mrs.  Oddy,  the  mother-in-law 
of  the  younger  Brough.  The  plaintiff  expressed  her  willingness 
to  part  with  the  deeds,  upon  having  the  proposed  indemnity; 
and  on  the  7th  of  March,  1828,  Mrs.  Oddy  wrote  to  her  a  letter, 
in  which  she  stated  that,  at  the  request  of  Brough,  she,  Mrs. 
Oddy,  was  willing,  in  the  event  of  his  raising  money  by  means 
of  the  security  of  the  leasehold  premises,  to  become  guarantee  to 
her  to  a  specified  amount  per  annum.  This  letter  was  delivered 
to  Mrs.  Brough  by  John  Brough  the  younger ;  and,  on  receiving 
it,  Mrs.  Brough  gave  him  the  title-deeds  of  the  leaseholds. 
Shortly  afterwards,  the  following  memorandum  of  agreement, 
dated  the  14th  of  April,  1828,  was  signed  by  Mrs.  Oddy : 

"By  these  presents  be  it  known,  that,  under  the  following 
considerations,  and  the  conditions  hereinafter  specified,  I,  the 
undersigned  Margaret  Oddy,  &c.,  do  hereby  engage  and  make 
myself  responsible  to  Mrs.  Mary  Ann  Brough,  &c.,  for  the  yearly 
payment  of  the  sum  of  291.  19«.  6d.  of  lawful  money  of  Great 
Britain.  *  Whereas  the  said  Mary  Ann  Brough  hath  yielded  [  *o^  ] 
up  to  Mr.  John  Brough,  &c.,  for  his  use  and  benefit,  certain 
securities,  which  were  placed  in  her  hands  by  Mr.  John  Brough 
the  elder  &c.  for  securing  to  her  the  due  payment  of  a  certain 
sum  to  her  annually  ;  and  whereas  the  said  John  Brough  hath, 
by  means  of  those  securities,  raised  a  sum  of  money  for  his 
benefit  on  annuity,  for  the  due  payment  of  which  annuity  those 

t  JIaghea  HalleU  v.  Indian  Mammoth  Gold  Mines  Co.  (1882)  22  Ch.  D.  564, 
52  L.  J.  Ch.  418. 
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Bbouoh  securities  are  made  liable  ;  the  before-mentioned  Margaret  Oddy 
Oddt.  doth  hereby  engage  to  pay  the  said  Mary  Ann  Brough  the  sum 
of  29Z.  19«.  6d.  annually,  by  quarterly  payments,  in  the  event 
that  the  before-said  John  Brough  doth  not  duly  pay  the  said 
annuity,  and  by  cause  of  which  non-payment  those  securities 
shall  be  taken  for  that  purpose;  it  being  understood,  that, 
whereas  the  said  John  Brough  is,  by  virtue  of  his  marriage  with 
my  daughter,  entitled,  under  certain  circumstances  and  conditions, 
to  become  possessed  of  a  sum  of  money,  part  of  my  present 
estate,  should  he  come  into  such  possession  of  such  money,  from 
and  after  that  time  this  bond  shall  be  null  and  void." 

About  the  same  time,  the  elder  Brough  gave  the  plaintiff  the 
following  memorandum : 

"Received  of  Mrs.  Mary  Ann  Brough  the  lease  of  all  my 
property  situated  in  Islington,  which  had  been  placed  in  her 
hands  as  security ;  as  also  the  counterpart  of  a  lease  of  a  house 
let  to  Mr.  Cunliffe  at  48Z.  10«.  per  annum,  for  the  purpose  of 
assigning  that  sum  in  payment  of  an  annuity,  which  I  hereby 
engage  to  return  to  her  so  soon  as  that  purpose  is  accomplished." 

In  the  mean  time,  the  Broughs  had  raised  a  sum  of  money  by 
[  *57  ]  the  grant  of  an  annuity  of  401.  a-year,  *which  was  secured  by  an 
assignment  of  the  leaseholds.  This  annuity  was  soon  permitted 
to  fall  into  arrear;  and  Mrs.  Brough  had  been  under  the 
necessity  of  paying  several  of  the  instalments,  in  order  to  prevent 
the  annuitant  from  enforcing  his  security  against  the  leaseholds. 
Under  these  circumstances,  she  filed  her  bill,  praying  that  the 
defendant,  Mrs.  Oddy,  might  be  compelled  to  perform  specifically 
the  agreement  contained  in  the  letter  of  the  7th  of  March,  and 
the  memorandum  of  the  14th  of  April;  and  that  she,  the 
plaintiff,  might  be  declared  entitled  to  be  reimbursed,  or  in- 
demnified against,  all  payments  not  exceeding  the  annual  sum 
of  402.,  or  the  annual  sum  of  292.  19^.  6d.,  which  she  had  made, 
or  should  thereafter  be  called  on  to  make,  towards  payment  of 
the  annuity,  in  exoneration  of  the  leasehold  premises.     ♦     ♦     * 

[  58  ]  Mr.  Pemberton  and  Mr.  Girdlestoney  jun.,  for  the  plaintiff: 

[The  plaintiff]  has  a  right  to  come  to  a  court  of  equity  to  ask 
such  a  decree,  as  will  afford  her  complete  relief  at  once,  and  will 
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compel  the  defendant  to  give  a  security  on  property  for  the  due 
performance  of  the  agreement  of  indemnity  into  which  she  has 
entered. 


Bbouoh 

t, 
Oddy. 


The  Master  of  the  Bolls  stated,  that  here  the  engagement 
was  to  pay  a  sum  of  292.  19«.  6d.,  annually  by  quarterly  pay- 
ments, if  a  certain  event  happened ;  that,  admitting  the  event  to 
have  happened,  on  which  the  payments  were  to  be  made,  the 
remedy  of  the  plaintiff  was  by  an  action  at  law ;  that  a  personal 
engagement  was  not  an  indemnity,  in  the  proper  sense  of  the 
phrase ;  and  that  he  was  not  aware  of  any  case  in  which,  where 
the  contract  created  only  a  personal  obligation,  the  Court  *had 
ordered  a  party  to  give  a  security  on  property  for  its  due  per- 
formance. 

On  the  ground,  therefore,  that  no  case  was  made  for  the  inter- 
ference of  a  court  of  equity,  His  Honor 

Dismissed  the  billy  with  costs. 


[  'ss  ] 


GODFEEY  V.   LITTEL. 

(1  Buss.  &  Mylne,  59—63;  affirmed  2  Buss.  &  Mylne,  630.) 

In  order  to  sustain  a  bill  for  a  commission  to  ascertain  boundaries,  tho 
plaintiff  must  establish,  by  the  admission  of  the  defendant  or  by  evidence, 
a  clear  legal  title  to  some  land  in  the  possession  of  the  defendant,  and 
also  a  groimd  for  equitable  relief :  and  where  the  quantity  of  the  land 
of  the  plaintiff,  in  the  possession  of  the  defendant,  is  doubtful  upon  the 
evidence,  the  Court  will  direct  a  commission  or  an  issue,  as  will  best 
answer  the  justice  of  the  case. 

[A  REPORT  of  this  case,  taken  from  Tamlyn,  221,  and  also  a 
note  of  the  appeal,  .will  be  found  in  81  R.  E.  79.] 


1829. 
Mv,  17. 
Dec.  3,  7. 


DAVIS  (or  DAVIES)  v.  SPURLING.f 

(1  Buss.  &  Mylne,  64—68 ;  Tamlyn,  199—214.) 

An  executor,  who  is  employed  by  his  co-executor  as  his  agent  to  sell 
an  estate,  which,  under  the  will  of  the  testator,  the  co-executor  alone 
had  power  to  sell,  and  who  hands  over  the  price  of  the  estate  to  his 
co-executor,  is  not  accountable  for  the  misapplication  of  that  price  by 
the  co-executor,  because  he  had  no  legal  right  to  retain  it,  although, 

t  Oethitig  V,  Ktighley  (1878)  9  Ch.  D,  547. 


1829. 

Nor,  26,  27. 

JJrr.  3. 

Leacu,  M.Li. 

[64  1 
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Davis  by  the  will  of  the  testator,  the  price  of  the  estate  when  sold  was  to  be 

«•  oonsidered  as  part  of  his  personal  estate. 

Spubling.  ji  j^  error  in  a  settled  account  is  discovered  and  corrected  before  suit, 

and  a  bill  be  subsequently  filed  to  surcharge  and  falsify,  the  corrected 

error  is  not  a  ground  for  a  decree  to  surcharge  and  falsify.     To  obtain 

such  a  decree  one  mistake  at  least  must  be  shewn. 

In  this  case  the  bill  was  filed  to  avoid  a  release  given  upon  a 
settlement  of  accounts  relative  to  the  assets  of  Whimper  Bradey 
and  John  Bradey,  and  to  have  the  accounts  retaken,  or  sur- 
charged and  falsified. 

Whimper  Bradey  and  John  Bradey  were  brothers,  and  they 
were  entitled,  as  tenants  in  common  in  fee,  to  a  freehold  estate. 
Whimper  Bradey,  by  his  will,  appointed  John  Bradey,  Benjamin 
Colchester,  and  John  Spurling  his  executors ;  and  he  empowered 
his  brother  John  Bradey  to  sell  his,  the  testator's,  moiety  of  the 
freehold  estate.  If  the  sale  did  not  take  place  in  John  Bradey's 
lifetime,  then  the  testator  directed  and  empowered  the  surviving 
executors  or  executor,  as  soon  as  might  be  after  his  brother's 
death,  to  sell  the  same  premises  ;  and  he  declared  his  will  to  be, 
that,  whenever  the  premises  should  be  so  sold,  the  clear  monies 
arising  from  such  sale,  together  with  the  rents  of  the  premises 
until  the  completion  of  the  sale,  should  be  applied  and  disposed 
of  in  the  same  manner  as  his  personal  estate,  subject  to  the 
payment  of  his  funeral  and  testamentary  expenses  and  debts. 

After  the  death  of  the  testator,  the  three  executors  proved  the 
will ;  but  the  execution  of  the  trusts  was  left  almost  exclusively 
[  *65  ]  to  John  Bradey :  and  he  sold  the  freehold  ^estate,  as  well  as  his 
brother's  moiety  as  his  own  moiety.  In  that  sale  he  employed, 
as  his  agent,  his  co-executor  Colchester,  who  was  an  auctioneer. 
Colchester,  after  an  ineffectual  attempt  to  dispose  of  the  property 
by  auction,  sold  it  by  private  contract,  and,  on  the  execution  of 
the  conveyance  by  John  Bradey,  received  the  price  of  the  estate 
from  the  purchaser,  and  paid  it  over  to  John  Bradey's  banker  on 
that  gentleman's  separate  account.  The  money  was  afterwards 
misapplied  by  Bradey. 

One  question  in  the  cause  was,  whether  Colchester  was  per- 
sonally answerable  for  the  misapplication  by  John  Bradey  of  the 
price  of  Whimper  Bradey's  moiety  of  the  estate. 

Mr.  Bickerateth  and  Mr.  Parker,  for  the  plaintiffs : 
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The  produce  of  this  real  estate  was  to  be  applied  as  part  of  the  davib 
personal  assets;  and  it  was  incumbent  on  each  executor  to  spublimo. 
protect  the  property,  which,  in  the  execution  of  the  trust  reposed 
in  him,  it  would  be  his  duty  to  administer.  Colchester  ought 
not  to  have  placed  the  price  of  the  real  estate  in  a  situation 
exposing  it  to  be  wasted.  It  is  the  settled  doctrine  of  the  Court, 
that,  if  one  of  several  executors  receives  part  of  the  assets,  and 
afterwards  hands  it  over  to  another  executor,  who  wastes  it, 
he,  who  so  hands  the  money  over,  is  answerable  for  the  mal- 
administration of  the  other.  That  rule  applies  here.  Colchester, 
having  received  the  money,  ought  not  to  have  parted  with  it,  but 
ought  to  have  retained  it  for  the  purpose  of  being  administered 
under  the  will :  and  as  he  has  paid  it  over  to  his  co-executor  by 
whom  it  has  been  misapplied,  he  must  be  responsible  for  the  loss. 

Mr.  Knight  and  Mr.  Turner,  contrh. 

The  Master  of  the  Bolls  held,  that  Colchester  was  not  [  66  ] 
answerable:  that,  where  an  executor,  possessing  assets  of  his 
testator,  hands  over  those  assets  to  a  co-executor,  and  they  are 
misapplied  by  that  co-executor,  there  the  executor,  who  so  hands 
them  over,  shall  be  answerable  for  their  misapplication,  because 
he  had  a  legal  right  to  retain  them,  and  might  have  preserved 
them,  and  it  was  his  duty  to  do  so,  unless,  indeed,  they  were  so 
handed  over  for  the  express  purpose  of  a  special  administration 
by  the  co-executor,  as  for  the  payment  of  a  particular  debt :  but 
that,  in  the  present  case,  Colchester  had  no  legal  right  to  retain 
the  price  of  Whimper  Bradey's  moiety  of  the  estate ;  for  it  was 
in  his  hands,  not  as  executor,  but  simply  as  agent  of  John  Bradey, 
who  alone  had  the  power  to  sell  that  moiety,  and  to  receive  the 
price  of  it. 

Another  question  in  the  cause  arose  out  of  the  following  trans- 
action: 

Colchester  had  been  the  agent  and  farming  bailiff  of  John 
Bradey,  and  had  been  directed  by  him,  shortly  before  his  death, 
to  make  certain  payments  out  of  a  sum  of  177Z.,  remaining  in 
his  hands,  on  John  Bradey's  account,  and  to  retain  the  balance 
for  hi8t>wn  use.  The  balance  amounted -to  1S21.;  and,  acting 
under  the  impression  that  he  was  entitled  to  keep  this  sum, 
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Davis  he  had  not  introduced  it  into  those  accounts  of  John  Bradey*8 
^puBLiNo.  estate,  on  which  the  defendants  relied  as  a  bar  to  the  suit ;  but, 
within  a  fortnight  after  the  settlement  of  the  accounts,  he  com- 
municated the  circumstance  to  the  plaintiffs,  stating,  that  he  was 
ready  to  pay  the  money,  if  the  plaintiffs  thought  he  had  not  a 
right  to  retain  it :  and  the  plaintiffs  demanded  and  received  the 
182Z.,  before  the  bill  was  filed. 

[  67  ]  Mr.  Bicker steth  and  Mr.  Parker,  for  the  plaintiffs : 

If  this  sum  of  182Z.  had  not  been  paid  over  before  the  institution 
of  the  suit,  there  would  have  been  a  plain  error  in  the  accounts, 
and  there  must  have  been  a  decree  to  surcharge  and  falsify  them  ; 
for  to  induce  the  Court  to  make  such  a  decree,  it  is  not  necessary 
to  establish  more  than  one  mistake.  The  payment  of  the  money 
makes  no  difference ;  it  is,  indeed,  the  strongest  confession,  that 
the  accounts  are  erroneous :  the  error  remains  in  the  accounts ; 
and  accounts,  in  which  it  is  admitted  that  there  is  at  least  one 
error,  must  be  open  to  be  surcharged  and  fafsified. 

On  the  other  hand,  Mr.  Knight  answered  that  an  error, 
which  was  discovered  and  corrected,  ceased  to  have  any  existence 
as  an  error ;  that  the  accounts  on  which  the  defendants  insisted, 
were  accounts  in  which  this  error  had  been  admitted  and 
corrected ;  that  a  plaintiff  is  permitted  to  surcharge  and  falsify 
only  where,  in  the  progress  of  the  suit,  he  shews  that  there  are 
some  erroneous  items  in  the  account  on  which  the  defendants 
rely  as  true  and  settled  accounts ;  and  that  it  was  impossible  to 
say  that  a  plaintiff  had  established,  in  the  progress  of  the  suit, 
the  fact  of  there  being  an  error  in  the  accounts,  when  the  error 
has  been  admitted  and  corrected  long  before  the  filing  of  tha  bill. 

The  Master  of  the  Bolls  stated  that  the  question  was, 
whether,  where  an  executor,  after  a  settlement  of  accounts, 
confesses  there  was  an  error  in  the  accounts,  and,  before  suit, 
corrects  it  and  pays  over  the  amount,  and  a  bill  is  afterwards 
filed  to  surcharge  and  falsify  the  accounts,  the  error,  so  corrected 
before  suit,  is  a  ground  upon  which  the  Court  can  make  a  decree 
to  surcharge  and  falsify :  and  his  Honor  held, .  that  it  was  not 
[•68]       a  *ground  upon  which  the  Court  could  make  such  a  decree ;  for. 
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at  the  time  of  the  bill  filed,  there  was,  in  this  respect,  no  existing 
error,  and  no  cause  of  complaint  by  the  plaintiff. 

[The  following  passages  are  taken  from  the  report  of  the 
judgment  in  this  case  in  Tarfilyn,  pp.  211 — 214] : 

*  *  There  is  no  fraud  established,  upon  which  the  Court 
would  be  justified  in  avoiding  the  release,  and  in  opening  the 
accounts.  But  then  it  is  said,  that  if  the  case  be  not  sufficiently 
strong  to  open  the  accounts,  it  is  yet  sufficiently  strong  to  induce 
the  Court  to  give  a  decree  to  the  plaintiffs  to  surcharge  and 
falsify  those  accounts.  Now  in  order  to  induce  the  *Court  to 
make  a  decree  that  the  plaintiffs  are  to  be  at  liberty  te  surcharge 
and  falsify  accounts,  it  is  necessary  that  there  should  be  estab- 
lished, in  the  pi'ogress  of  the  suit,  some  onis  mistake  with  respect 
to  an  item  in  the  accounts.  It  is  not  necessary  for  that  purpose 
to  establish  more  than  one  mistake,  it  being,  in  the  view  of  the 
Court,  a  reasonable  inference,  that  if  there  be  one  mistake  there 
may  be  many  mistakes ;  and  the  plaintiffs,  therefore,  ought  to 
have  the  liberty  of  entering  fully  into  those  accounts,  with  a  view 
to  proving  other  mistakes.  *    * 

If,  in  the  progress  of  a  suit,  an  account  upon  which  the  defen- 
dants insist,  is  proved  to  be  in  any  degree  erroneous,  erroneous 
even  in  any  one  item,  then  *the  plaintiffs  are  entitled  to  a  decree 
to  surcharge,  and  falsify.  *    *    * 


t  As  to  the  first  point  see  j8fAepAear<2 
V.  Beetham  (1877)  6  Ch.  D.  597,  46  L. 
J.  Ch.  763,  and  see  also  4  B.  B.  252, 


Davis 

r. 

Spubling. 


[  Tamlyn. 
211  J 


[  '212  ] 


HARRISON  V.   HARRISON.f 

(1  Buss.  &  Mylne,  71—72;  S.  C.  Tamlyn,  273.) 

Where  a  testator,  who  has  given  his  personal  estate  to  charitable  uses, 
contracts  to  sell  real  estate,  but  the  sale  is  not  completed  in  his  lifetime, 
his  lien  upon  the  estate  for  the  amount  of  the  purchase-money  is  an 
interest  in  land  within  the  statute  of  mortmain;  and  the  purchase- 
money  will  not  pass  by  his  will  to  a  charity. 

A  testator  bequeathed  **  to  the  two  sons  and  the  daughter  of  A.  B.  50/. 
each : "  at  the  date  of  the  will  and  the  death  of  the  testator  A.  B.  had 
one  son  and  four  daughters ;  each  of  these  five  children  is  entitled  to  a 
legacy  of  50/. 

In  this  case  the  testator  had  entered  into  a  contract  to  sell  a 
part  of  his  real  estate,  but  no  steps  had  been  taken  to  carry  the 


[213  1 


[  '214  ] 


1829. 
Dec.  7. 

Foils  Court. 
Leach,  M.K. 

[71] 


B.B. 
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Newimtn  v.  Piercey  (1876)  4  Ch.  D.  41, 
46  L.  J.  Ch.  36.— 0.  A.  S. 
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Habbison 

r. 
Habbison. 


contract  into  effect  during  his  life,  nor  had  any  part  of  the  price 
been  paid.  A  question  was  made  in  the  cause,  whether,  as  the 
contract  was  completed  after  his  death,  the  purchase-money 
would  pass  by  the  will  to  a  charitable  use. 


Mr.  Wray  on  behalf  of  the  Crown,  contended,  that  the 
purchase-money  would  pass  as  part  of  the  fund  which  had  been 
given  to  certain  charities.    ♦    *    * 

Mr.  Bicker sleiJi  and  Mr.  Jeremy^  contra. 

[  72  ]  The  Master  of  the  Rolls  ruled,  that  the  lien  of  the  testator 

upon  the  land  for  the  amount  of  the  purchase-money,  was  an 
interest  in  land  under  the  statute  of  mortmain. 

By  this  will,  this  testator  bequeathed  "  to  the  two  sons  and 
the  daughter  of  Thomas  Lovell,  50i.  each." 

The  Master  found  that,  at  the  time  of  making  the  will  and  of 
the  death  of  the  testator,  Thomas  Lovell  had  five  children  living, 
namely,  one  son  and  four  daughters,  and  not  two  sons  and  one 
daughter. 

The  following  cases  were  cited:  Tomkins  v.  Tomkins,^  Scott 
V.  Fcnoulhctt,X  and  Garvey  v.  Hihbert.% 

The  Master  of  the  Bolls  held,  that  each  of  the  five  children 
was  entitled  to  a  legacy  of  50L 


1829. 
Dec.  10,  11. 

ItolU  Court, 
Leach,  M.R. 

[73] 


BAILY   V.   TAYLOE. 

(1  Russ  &  Mylne,  73-76;  S.  C.  Tamlyn,  295;  8  L.  J.  Ch.  49.) 

In  a  case  of  alleged  piracy  of  literary  work  the  Court  will  not  grant  an 
injunction,  but  will  leave  the  plaintiff  to  seek  his  legal  remedy,  where 
the  matter  which  is  the  subject  of  the  alleged  piracy  forms  but  a  very 
inconsiderable  part  of  the  plaintiff's  work,  and  contains  merely  calcula- 
tions, and  when  the  work  complained  of  has  been  published  some  years. 

In  1824,  the  plaintiff  filed  his  bill  for  an  injunction  to  restrain 
the  defendant  from  publishing  the  second  and  third  editions  of  a 
work,  in  which  he  had  copied  thirteen  tables  of  calculations  as  to 


t  2  Ves.  sen.  564. 

1  Stated  2  Br.  C.  C.  86. 


§  12  E.  E.  155  (19  Ves.  125). 
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the  value  of  leases  and  annaities,  which  had  been  published  by       Bailt 

V, 

the  plaintiflf  in  three  works — one  printed  in  1802,  another  in      tayloh. 
1808,   and  the  third  in   1810 :  and  the  bill  also  prayed   an 
account. 

The  first  edition  of  the  defendant's  work  was  published  in 
1811 ;  and  the  plaintiff  admitted  that  he  had  licensed  that 
edition,  on  condition  that  the  defendant  acknowledged  in  his 
preface  that  he  had  copied  some  of  his  tables  from  the  plaintiff's 
works.  The  defendant  published  a  second  edition  in  1820,  and 
a  third  edition  in  1828. 

In  December,  1824,  soon  after  the  filing  of  the  bill,  the  plaintiff 
moved  before  the  Master  of  the  Bolls,  who  was  then  Yice- 
Ghancellor,  for  an  injunction  to  restrain  the  publication  of  the 
defendant's  work.  The  motion  was  refused,  upon  the  ground, 
that  the  tables,  complained  of  as  pirated,  formed  a  very  incon^ 
siderable  part  of  the  plaintiff's  work,  and  could  be  calculated  by" 
any  competent  person  in  a  few  hours ;  and  also,  on  the  ground' 
of  the  length  of  time  which  had  elapsed  since  the  publication  ot 
the  second  edition  of  the  defendant's  book. 

Notwithstanding  the  refusal  of  the  injunction,  the  plaintiff* 
proceeded  with  his  cause,  and  brought  it  on  to  a  hearing. 

The  defendant  proved  that  the  successive  editions  of  his  book  [  74  ]  • 
had  been  regularly  and  openly  advertised  and  sold :  and  an 
actuary,  who  was  examined  on  his  behalf,  stated,  that,  in  his 
judgment,  7i^.  Ids.  would  be  a  fair  and  reasonable  charge  for 
re-calculating  and  furnishing  in  manuscript  the  tables  which  had 
been  borrowed  from  the  plaintiff's  works. 

A  fourth  edition  of  the  defendant's  book  had  been  published  ia 
1826,  and  a  fifth  in  1828. 

Mr.  Bickersteth  and  Mr.  West,  for  the  plaintiff. 
Mr.  Fonblanque  and  Mr.  Wakefield,  contra. 

[The  Mastbb  of  the  Eolls  (after  dealing  with  a  point  which        [  76  ] 
has  ceased  to  be  material)  said  :] 

I  agree  that,  although  the  plaintiff  failed  upon  the  answer  of 
the  defendant  to  obtain  an  injunction,  he  is  at  liberty  to  claim 

10—2 
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it  at  the  hearing.  The  question,  then,  is,  whether  the  Court 
ought  to  grant  an  injunction  as  the  case  now  appears?  Con- 
sidering the  very  inconsiderable  part  of  the  defendant's  work 
which  is  complained  of,  and  that  this  may  be  calculated  in  a  few 
hours,  so  as  to  give  the  defendant  an  unquestionable  right  to  its 
republication ;  and  considering  the  difficulty  which  would  be 
imposed  upon  the  Master,  if  an  account  were  directed,  of  ascer- 
taining what  part  of  the  defendant's  profit  ought  to  be  attributed 
to  the  plaintiff's  tables;  and  considering  also  the  distance  of 
time  at  which  the  injunction  is  now  sought,  being  nine  years 
after  the  publication  of  the  defendant's  second  edition, — I  am 
bound  to  refuse  the  injunction,  and  to  leave  the  plaintiff  to  seek 
his  remedy  at  law  ;  and  the  injunction  being  refused,  there  can 
be  no  account.     The  bill  must,  therefore,  be 

Dismissed,  and  with  costs. 


1826. 
3  or.  10, 11. 


FELLOWES  V.   LOKD   GWYDYR. 


(1  Simons,  63—66 ;  affirmed  1  Buss.  &  Mylne.  83—90 ;  S.  C.  5  L.  J.  Ch.  43.) 


Leach,  V.-C. 
On  Appeal. 

1829. 
Not.  13, 16. 

Lord 
Lyndhurst, 

L.^1. 
I  1  Simons, 

63  T 


Pending  the  completion  of  a  purchase  the  purchaser  resold  the  pro- 
perty, untruly  representing  that  he  was  selling  as  agent  for  the  original 
vendor.  Held,  that  the  sub-purchaser  was  compellable  in  equity  to 
perform  his  contract  with  the  original  purchaser  unless  he  could  show 
that  the  contract  had  either  been  induced  by  the  misrepresentation 
or  been  thereby  made  less  beneficial  to  himself.t 

The  defendant.  Lord  Gwydyr,  being  entitled,  as  Deputy  Great 
Chamberlain,  to  the  fittings-up  and  decorations  of  Westminster 
Hall,  at  the  King's  Coronation,  sold  them  to  the  plaintiff,  who 
was  his  deputy  or  assistant  in  that  office,  for  1,000Z.  The 
defendant.  Page,  had  formerly  been  a  builder,  and  had  been 
employed,  in  that  capacity,  by  Lord  Gwydyr's  father,  who  was 
also  Deputy  Great  Chamberlain,  and  also  in  disposing  of  the 


+  But  one  who  untruly  professes 
to  purchase  as  agent  for  a  named 
principal  cannot  at  law  substitute  him- 
self as  the  real  purchaser ;  Biclcertmi  v. 
Burreily  5  M.  &  S.  383 ;  nor  in  any 
case  where  the  solvency  or  other 
personal  quality  of  a  supposed  prin- 


cipal may  possibly  be  material,  can 
the  substitution  of  another  principal 
be  effected  in  equity  by  assignment 
or  otherwise  without  the  consent  of 
all  parties.  See  Raynerx,  Orote  ( 1 846) 
15  M.  &  W.  359,  16  L.  J.  Ex.  79.— 
O.A.S. 
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fittings-up  of  the  Hall  at  the  trial  of  the  late  Lord  Melville. 
The  plaintiff  did  not  remove  the  articles  he  had  so  purchased ; 
but  in  the  name,  and  as  the  agent  of  Lord  Gwydyr,  signed  an 
agreement  with  Page,  for  the  sale  of  them  to  him,  for  1,5752. ; 
and  Page  undertook  to  remove  them,  and  to  make  good  any 
damage  that  might  be  done  to  the  Hall,  on  or  before  the  10th  of 
January,  1822.  This  agreement  was  signed  by  the  parties  at  the 
ofl5ce  of  Lord  Gwydyr's  solicitor,  who  had  previously  perused  it, 
and  who  attested  the  signature. 

The  bill  stated  that  the  plaintiff  had  made  the  same  stipulation 
with  Lord  Gwydyr,  as  to  removing  the  fittings-up,  &c.  and  rein- 
stating the  Hall,  as  was  contained  in  the  agreement  with  Page ; 
and  that  he  had  used  Lord  Gwydyr's  name  for  the  purpose  of 
giving,  to  that  nobleman.  Page's  security  for  the  performance  of 
that  stipulation ;  and  that  Lord  Gwydyr  had  refused,  either  to 
bring  an  action  himself,  or  to  permit  the  plaintiff  to  use  his 
name  in  bringing  an  action  against  Page  for  a  breach  of  the 
agreement.  The  bill  prayed  that  Page  might  be  compelled  to 
pay  the  plaintiff  the  money  remaining  due  to  him  under  the 
agreement,  with  interest. 

Page  in  his  answer  said  that,  when  he  entered  into  the  agree- 
ment, he  was  led  to  believe,  by  the  plaintiff's  representations, 
that  Lord  Gwydyr  was  the  owner  of  the  articles  ;  that  he  signed 
the  agreement  on  the  faith  that  he  was  dealing  with  Lord 
Gwydyr ;  that  he  believed  from  what  he  had  heard  of  his  Lord- 
ship, and  known  of  his  father,  that  if  the  articles  were  not  worth 
1,576Z.  his  Lordship  would  not  permit  him  to  bear  the  loss  ;  and 
that  he  would  not  have  signed  the  agreement  if  he  had  known 
that  Lord  Gwydyr  was  not  entitled  to  the  articles  ;  and  that  he 
had  sold  the  articles  at  a  considerable  loss.  Lord  Gwydyr  in  his 
answer  said  that  his  name  had  been  used  by  the  plaintiff,  in 
entering  into  and  signing  the  agreement,  without  his  consent  or 
approbation. 


Fbllowes 

r. 

LOBD 

GWTDYB. 


[64] 


Mr.  Home  and  Mr.  Keene,  for  the  plaintiffs. 


Mr.  Heald,  Mr.  Pepys  and  Mr.  Warry,  for  the  defendant. 
Page: 
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Felloweb 

V. 

LOBD 
OWYErTB. 

[•66] 


The  plaintiff  must  have  had  some  improper  object  in  using 
Lord  Gwydyr's  name.  He  had  no  authority  to  *do  so  from 
Lord  Gwydyr.  Can  he  then  be  constituted  Lord  Gwydyr's 
agent  against  his  will,  and  come  into  this  Court  to  enforce  a 
contract  between  Lord  Gwydyr  and  Page,  which  the  former 
disclaims  ?  Page  was  induced  to  believe  that  the  plaintiff  was 
acting  as  Lord  Gwydyr's  agent,  not  only  by  the  representations 
made  to  him  by  the  plaintiff,  but  from  knowing  the  connection 
that  existed  between  them,  and  from  the  agreement  being  perused 
by,  and  signed  at  the  office  of,  Lord  Gwydyr's  solicitor. 

The  plaintiff  has  by  misrepresentation  obtained  more  beneficial 
terms  than  he  could  otherwise  have  done,  and,  therefore,  this 
Court  will  not  interpose  on  his  behalf:  Phillips  v.  Duke  of 
BtLcksA 


Mr.  Bligh,  for  Lord  Gwydyr,  asked  that  the  bill  might  be 
dismissad  as  against  him. 


[•66] 


Thb  Vicb-Chancellor  : 

If  the  plaintiff  had  been  aware  that  the  defendant.  Page, 
would  not  have  treated  with  any  other  person  than  Lord  Gwydyr, 
and,  for  that  reason,  had  concealed  his  own  interest  in  the  tran- 
saction, the  cases  cited  would  have  applied,  and  would  have 
come  to  be  considered.  But  there  is  no  reason  to  suppose  that 
the  plaintiff  had  any  knowledge  that  such  was  the  feeling  of  the 
defendant.  The  plaintiff  was  naturally  led  to  apply  to  the  defen- 
dant Page,  because,  having  been  employed  in  the  sale  of  such 
fittings-up  on  a  former  occasion,  he  had  a  degree  of  experience 
upon  the  subject  which  might  incline  him  to  the  purchase.  The 
plaintiff  states  that  he  used  the  name  of  Lord  Gwydyr  *in  the 
written  contract,  in  order  that  Lord  Gwydyr  might  have  the 
benefit  of  Mr.  Page's  engagement  to  clear  the  Hall  by  a  stipu- 
lated day.  This  is  not  a  very  satisfactory  reason.  But  if  the 
plaintiff,  by  the  use  of  Lord  Gwydyr's  name,  really  desired  to 
conceal  the  speculative  bargain  which  he  had  made  with 
Lord  Gwydyr,  it  would  afford   no  principle  upon   which   the 


t  1  Vem.  227,  2nd  Edit. 
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defendant  could  escape  from  the  contract  without  special  cir- 
cumstances ;  and  none  are  proved  here.  This  concealment  could 
work  no  injustice  to  the  defendant  Page.  The  plaintiff  there- 
fore is  entitled  to  a  decree  for  the  money  due  to  him  upon  the 
contract. 


Fellowes 

r. 

Lord 

GWYDrR. 


The  defendant  Page  appealed  from  the  decree  of  the  Yice- 
Chakcellor. 

Mr.  Home  and  Mr.  Keene,  for  the  plaintiff  Fellowes,  argued, 
that  though  the  written  agreenient  purported  to  be  signed  by 
Fellowes  on  behalf  of  Lord  Gwydyr,  it  was  manifest  from  the 
evidence  in  the  cause,  that  the  defendant  Page  knew,  or  at  least 
might  have  known,  that  the  plaintiff  was  really  the  principal  in 
the  transaction.  But  whether  the  defendant  did,  or  did  not 
know  it,  that  circumstance  could  make  no  possible  difference, 
since  no  loss  could  be  shewn  to  have  accrued  to  the  defendant 
from  his  ignorance,  and  no  improper  motive  for  concealment,  if 
any  had  been  practised,  could  be  imputed  to  the  plaintiff.  At  all 
events,  the  defendant  Page,  by  taking  possession  of  the  articles 
contracted  for,  and  proceeding  to  sell  them  off  after  he  was  fully 
informed  of  the  truth,  must  be  considered  to  have  acquiesced, 
and  to  have  waived  any  objection  on  the  ground  of  mistake  or 
misrepresentation.  It  would  be  too  much  for  him  now,  after  the 
bargain  had  been  carried  into  effect,  to  turn  round  on  the  plaintiff, 
because  the  speculation  had  proved  a  losing  one,  and  attempt  to 
repudiate  the  contract,  while  he  retained  at  the  same  time  in  his 
hands  a  large  portion  of  the  purchase-money,  as  well  as  the 
whole  produce  of  the  sale. 

Mr.  Bligh,  for  Lord  Gwydyr,  who  disclaimed  all  interest  in 
the  matters  in  question,  stated  that  his  Lordship  gave  the 
plaintiff  no  authority  to  use  his  name,  and  took  no  part  himself 
in  the  negociation. 

Mr.  Pepys,  Mr.  Knight,  and  Mr.  Wan^,  for  the  defendant 
Page,  contended,  that  upon  the  whole  of  the  evidence,  a  case  of 
deliberate  and  systematic  fraud  on  the  part  of  the  plaintiff  had 
been  sufficiently  established.     ♦     *     * 


1829. 
-V,»f.  IH,  16. 

[  1  K.  &  M. 

83] 


[84] 
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Fellowes 
r, 

LOBD 
GWTDYR. 

[85] 


[86] 


[•87] 


[^8] 


The  Lord  Chancellor  observed,  that  he  thought  it  suflBciently 
made  out,  that  the  effect  of  the  plaintiff's  conduct  had  been  to 
mislead  Mr.  Page. 

For  the  defendant : 

*  *  The  simple  fact  of  misrepresentation  alone,  more 
especially  if,  as  here,  it  succeeded  in  misleading  the  defendant, 
has  always  been  considered  a  decisive  answer  to  a  bill  for  specific 
performance.     *     ♦     * 

The  defendant  Page,  as  the  plaintiff  well  knew,  had  been  long 
connected  with  the  family  of  Lord  Gwydyr.  He  had  been 
employed,  in  the  way  of  his  trade,  by  his  Lordship's  father,  to 
sell  the  fittings-up  of  Westminster  Hall  after  the  trial  of 
Lord  Melville ;  he  had  claims  against  the  late  Lord's  personal 
representatives,  to  a  large  amount,  outstanding  and  unsettled, 
and  independently  of  the  hope  of  something  like  a  set-off,  (which 
appears  only  by  the  answer,  and  which  strictly,  perhaps,  could 
not  be  made  available  against  the  present  Lord,)  he  was  naturally 
desirous  to  keep  up  his  connection  with  a  powerful  nobleman, 
whose  patronage  was  well  worth  some  sacrifice,  by  catching,  even 
improvidently,  at  a  contract,  which,  if  it  did  turn  out  an  unprofit- 
able bargain,  his  Lordship,  he  felt  assured,  was  too  generous  to 
enforce  to  the  utmost  letter.  None  of  these  inducements  would 
have  infiuenced  his  mind,  in  dealing  with  an  obscure  individual 
and  a  stranger,  like  Mr.  Fellowes ;  and  Mr.  Fellowes  of  course, 
by  carrying  on  the  negotiation  under  cover  of  Lord  Gwydyr's 
name,  really  obtained  all  the  additional  advantage  estimated  in 
money,  which  such  considerations  gave  to  the  transaction  in  the 
eyes  of  Mr.  Page.  It  is,  therefore,  no  more  than  a  reasonable 
inference,  that  Page,  if  at  all,  would  not  have  contracted  with 
the  plaintiff  on  the  same  terms — the  terms  now  sought  to  be 
enforced — as  he  *did  when  he  acted  under  the  impression  that 
he  was  dealing  with  Lord  Gwydyr.     *     *     * 

The  contract,  besides,  has  no  mutuality.  If  Lord  Gwydyr  or 
Mr.  Fellowes  had  refused  to  perform  it,  Mr.  Page,  it  is  clear, 
however  fairly  and  openly  he  might  have  acted,  could  never  have 
enforced  it  specifically  against  either,  but  must  have  resorted  for 
relief  to  a  legal  tribunal.    ♦     *     * 
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Mr.  Page  never  acquiesced  in  the  transaction  after  he  became 
acquainted  with  the  facts.  He  was  compelled,  for  his  own  safety, 
to  proceed  to  sell  off  the  articles  without  delay,  that  the  Hall 
might  be  cleared  by  a  certain  day,  according  to  the  terms  of  his 
undertaking  to  Lord  Gwydyr.  But  so  far  was  he  from  thereby 
intending  to  waive  his  objections  to  the  contract,  that  every  thing 
he  subsequently  did  was  under  protest.  He  kept  a  regular 
account  of  the  proceeds  of  the  sale,  which  he  is  ready  to  produce 
and  verify;  and  he  is  willing  to  pay  over  the  amount  to  the 
plaintiff,  after  deducting  the  sum  he  has  already  paid,  and  the 
usual  allowance  for  his  commission  as  a  broker  on  the  sale. 


Fellowes 

V. 

Lord 

OWTDYB. 

[89] 


Thb  Lobd  Chancellor  : 

Mr.  Page,  I  am  satisfied,  had  every  reason  to  believe  that  he 
was  contracting  with  Lord  Gwydyr :  but  the  only  question  here 
is,  what  loss  or  inconvenience  has  he  sustained  in  consequence  of 
acting  under  that  mistake  ?  There  is  nothing  in  the  cause  which 
can  lead  me  to  suppose  that  he  would  not  have  contracted  with 
the  plaintiff,  or  that  he  would  have  declined  to  offer  the  sum  o! 
1,600  guineas,  had  he  been  aware  of  the  party  who  was  really 
the  owner  of  the  property.  It  was  strongly  pressed  upon  me  in 
the  argument,  that  the  parties  should  be  left  to  proceed  at  law. 
But  from  the  situation  in  which  they  respectively  stood,  as  well 
as  from  the  form  of  the  agreement,  they  could  not  have  obtained 
an  effectual  adjudication  upon  their  rights  at  law,  and  it  was 
necessary  for  the  plaintiff  therefore  to  come  into  this  Court. 
Mr.  Fellowes  says,  that  the  name  of  Lord  Gwydyr  was  not  used 
for  any  improper  purpose ;  *but  even  if  it  were  otherwise,  that 
circumstance  alone  would  furnish  no  reason  why  Mr.  Page  should 
be  released  from  his  contract,  without  shewing  that  the  deception 
had  in  some  way  operated  to  his  prejudice. 


[•90] 


Decree  affirmed  without  costs. 
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1829.  FEASEE  V.   BYNG.t 

JVoT.  16. 
^^ —  (1  Buss.  &  Mylne,  90—102.) 

T  nrH 

Lyndhukst  Equal  sums  given  to  the  same  person  by  a  will  and  codicil,  held, 

L.C.  from  the  character  and  objects  of  the  latter,  to  be  substitutional,  and 

r  90  ]  not  accumulative,  although  the  legacy  given  by  the  codicil  was  only 

conditional. 

The  will  of  John  Byng,  Esquire,  made  during  his  residence 
in  India  in  the  service  of  the  East  India  Company,  and  bearing 
date  the  2l8t  of  April,  1808,  after  appointing  executors,  proceeded 
in  the  following  terms :  "  I  give  and  devise  to  my  natural 
daughter,  Cecilia  Georgiana,  now  under  the  care  of  my  dear  sister 
Mrs.  Fraser,  the  sum  of  5,000  pagodas,  placed  in  the  hands  of 
Messrs.  Harrington  &  Co.  a  Company's  bond  bearing  8  per  cent., 
and  with  whatever  interest  may  be  due  upon  the  said  bond  ;  and 
the  said  executors  on  no  account  to  call  upon  Mrs.  Fraser  for 
any  sum  or  sums  disbursed  upon  the  education  of  the  child 
under  her  protection.  Item,  I  give  and  devise  unt  >  my  natural 
child  John,  under  the  caro  of  Mr.  Griffiths,  of  Madras,  the  sum 
of  1,000Z.  or  2,500  pagodas;  I  give  and  devise  to  my  dear  wife, 
Eliza  Amelia  Byn<T,  after  paying  any  debts  and  legacies,  the 
residue  and  remainder,  entirely  to  go  to  my  dear  wife,  which  I 
suppose  to  amount  to  30,000  pagodas,  besides  the  bond  due  to 
me  by  Messrs.  Chase  &  Co.,  and  other  debts  from  various 
persons,  amounting  to  about  3,000  pagodas  more.  If  any 
accident  should  befal  my  dear  wife,  the  whole  of  my  property  to 
[  *9i  ]  my  child  George  Percy  Byng ;  but  if  she  *lives,  the  whole  of  my 
property  to  be  entirely  and  solely  at  her  disposal." 

The  testator  afterwards,  when  at  Trichinopoly,  executed  another 
testamentary  paper,  bearing  date  the  19th  November,  1811,  which 
was,  in  part,  in  the  following  terms  :  **  I,  John  Byng,  of,  &c.,  do 
hereby  add  the  following  clauses  to  my  last  will  and  testament. 
As  some  mistakes  may  occur  regarding  the  2,0001.  sterling 
bequeathed  to  my  natural  daughter  Cecilia,  this  is  to  state  that 
1,000Z.  sterling  of  the  above  sum  is  in  the  hands  of  the  Honourable 
Mrs.  Hopwood,  and  about  SOOl.  sterling  is  in  the  hands  of  my 
brother  George  Byng,  Esquire  ;  now  if  any  difference  should  be 

t   IVhijte  V,  IMtyte  (1873)  L.  R.  17  Eq.  50,  43  L.  J.  Ch.  104. 
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wanting  to  make  up  the  aforesaid  principal  sum  of  2,000i.  Fba«^eb 
sterling,  1  will  that  the  residue  wanting  is  to  be  taken  from  the  byno. 
i^ggi'eg&te  of  my  fortune,  and  the  aforesaid  sum  of  2,000Z.  sterling 
80  completed  is  to  be  paid  into  the  hands  of  Captain  Percy  Fraser, 
in  trust,  for  the  use  of  my  aforesaid  natural  child,  Cecilia,  to  be 
paid  to  her  on  her  attaining  the  age  of  twenty-one  years,  or  on 
her  marriage,  should  she  marry  before  attaining  that  age,  together 
with  any  interest  that  may  have  accumulated  thereon,  after 
deducting  the  expenses  of  her  education  and  support.  1  also 
bequeath  to  my  natural  son,  John,  under  the  care  of  Mr.  Griffiths, 
at  Madras,  the  sum  of  1,000/.  sterling,  to  be  x^aid  to  him  on  his 
attaining  the  age  of  twenty-one  years,  with  any  interest  that  may 
have  accrued  thereon,  after  deducting  the  expenses  of  his  educa- 
tion and  support ;  but  I  do  hereby  will,  that,  in  the  event  of  my 
aforesaid  natural  child,  Cecilia,  dying  before  her  marriage,  or  her 
attaining  the  age  of  twenty-one  years,  the  aforesaid  sum  of 
2,000/.,  with  any  interest  that  may  have  accrued  thereon,  is  to 
revert  to  my  lawful  children.  I  also  will  that,  in  the  event  of 
my  natural  son,  John,  dying,  before  he  has  attained  the  age  *of  [  *02  ] 
twenty-one  years,  the  aforesaid  sum  of  1,000/.,  with  the  interest 
that  may  have  accrued  thereon,  is  also  to  revert  to  my  lawful 
children.  I  further  will,  that  the  yearly  interest  arising  from 
the  aggregate  sum,  of  which  I  may  be  possessed,  or  which  may 
hereafter  devolve  to  me,  after  the  several  legacies  are  paid,  shall 
be  paid  by  regular  instalments  to  my  dearly  beloved  wife,  Amelia 
Byng,  for  her  own  use  and  for  the  education  of  my  lawful 
children,  to  be  enjoyed  by  her  during  the  term  of  her  natural 
life,  but  in  the  event  of  her  death  or  her  again  marrying,  the 
whole  yearly  interest  to  be  laid  out,  or  such  part  as  may  be 
necessary,  for  the  education  of  my  lawful  children,  and  the 
principal,  with  the  interest  that  may  remain  thereon,  if  any,  to 
be  divided  amongst  them  in  equal  shares,  the  several  shares  to 
be  paid  them  on  their  respectively  attaining  the  age  of  twenty-one 
years." 

The  rest  of  this  instrument,  which  contained  no  further  bequests, 
had  reference  principally  to  the  nature  and  particulars  of  the 
testator's  property ;  and  it  gave  directions  to  certain  of  his  friends 
in  India,  whom  he  requested  to  undertake  the  management  of  his 
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Fbaseb       afifairs,  as  to  the  mode  in  which  his  outstanding  effects  were  to 

Dyno.        t©  collected  and  applied.     It  also  appointed  guardians  for  his 

lawful  children,  and  spoke  of  what  he  had  done  hy  his  former 

will,  and  of  **  these  clauses  added  to  his  last  will  and  testament." 

There  was  no  new  nomination  of  executors. 

The  testator  died  in  1812,  and  probate  of  the  two  testamentary 
papers  as  a  will  and  codicil  was  granted  by  the  Ecclesiastical 
Court  to  G.  P.  Eraser,  one  of  the  executors. 

Sometime  afterwards,  a  bill  was  filed  for  the  purpose  of  having 
[  'ca  ]  the  accounts  taken,  and  the  necessary  funds  *raised  and  set  apart 
for  the  payment  of  the  different  legatees.  By  the  decree  in  the 
cause  bearing  date  the  2nd  of  May,  1818,  and  pronounced  by 
Sir  John  Leach,  then  Vice-Chancellor,  it  was  (among  other 
things)  declared  that  the  legacy  given  by  the  codicil  to  the 
appellant,  John  Byng  (the  natural  son  of  the  testator),  was  a 
revocation  of  the  legacy  of  1,000Z.  given  to  him  hy  the  will,  and 
was  not  accumulative.  At  the  date  of  the  decree,  John  Byng 
was  an  infant,  and  when  he  came  of  age,  several  years  after,  the 
order  he  obtained  for  payment  of  the  sum  which  had  been  appro- 
priated to  answer  his  legacy  of  l,000i.  was  made  without  prejudice 
to  any  proceedings  he  might  be  advised  to  take  with  a  view  to 
get  the  decree  varied.  And  he  now  appealed  against  so  much 
of  the  decree  as  declared  the  second  to  be  a  revocation  of  the  first 
legacy,  and  not  an  addition  to  it. 

Mr.  Home  and  Mr.  Phillimore,  for  the  appellant : 

[  97  J  *     *     Unless  this  clause  of  bequest  is  to  be  read  as  a  revo- 

cation, in  contradiction  to  its  express  language,  and  in  violation 
of  every  fair  presumption  of  intention,  the  appellant  is  entitled 
to  both  the  legacies.  [They  cited  McKenzie  v.  McKenzie^  and 
other  cases.] 

Mr.  Kindersleyy  contra  [cited  Duke  of  St.  Albans  v.  Beauclerk^  J 
Coote  V.  Boydj%  Attortiey-General  v.  Harl€y,\\  Barclay  v. 
Wainewrvjht,^  and  other  cases]. 

t  26  E.  E.  64  (2  Euss.  262).  ||  20  E.  E.  296  (4  Madd.  263). 

X  2  Atk.  636.  II  9  E.  E.  245  (3  Ves.  462). 

§  2  Br.  C.  C.  521. 
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Mr.  Home,  in  reply. 

The  Lord  Chancellor: 

There  can  be  no  doubt,  I  apprehend,  as  to  the  general  rule. 
The  only  question  here  is,  whether  there  is  sufficient  to  shew  that 
this  codicil  was  intended  to  operate  as  a  substitution  for  the 
legacy  given  by  the  will.  My  own  opinion  is,  and  has  been  from 
the  first,  that  the  codicil  was  intended  as  a  substitution,  or  rather 
as  a  quaUfication  of  the  will.  [Here  his  Lordship  stated  the 
material  parts  of  the  will  and  codicil,  and  observed,  that  the  latter 
ran  over  and  reviewed  the  whole  of  the  dispositions  in  the  will.] 
The  testator  intended  by  the  *codicil  to  give  directions  to  qualify 
the  different  legacies.  In  the  first  place,  he  says,  as  to  his  natural 
daughter,  the  fund  for  the  payment  of  her  legacy  has  shifted,  and 
he  makes  a  provision  for  that  circumstance.  Then,  in  a  subse- 
quent clause,  he  qualifies  the  absolute  gift  to  her,  by  saying,  that, 
in  the  event  of  her  dying  under  twenty-one  and  unmarried,  her 
legacy  shall  go  over.  In  precisely  the  same  terms  he  next  qualifies 
the  legacy  of  1,000L  given  to  his  natural  son  ;  and  if  he  had 
intended  that  gift  of  1,0002.  to  be  accumulative  and  not  in  satisfac- 
tion of  the  sum  given  by  the  will,  no  reason  can  be  assigned  why 
one  half  only  should  be  directed  to  go  over.  The  principle  of  all 
the  cases  on  this  subject  depends  upon  the  question,  whether  you 
can  collect  from  the  whole  of  the  instruments  taken  together,  an 
intention  on  the  part  of  the  testator  to  substitute  the  one  legacy 
for  the  other.  I  think  you  may,  from  the  circumstances  in  this 
case.     The  judgment  of  the  Court  below  ought,  therefore,  to  be 

;  Affirmed. 


Feaseb 

r. 
Btnq. 

[101] 


[  •102 


HODGES   V.  HOESFALL  and   Others.! 

(1  Eu8s.  &  Myhie,  116—128.) 

Where  an  agreement  expressly  refers  to  a  plan  as  an  existing  document, 
forming  a  term  in  the  contract,  parol  evidence  is  admissible  for  the 
purpose  of  identifying  the  plan.  But  unless  the  evidence  of  identity  is 
dear  and  satisfactory,  specific  perfoimance  of  such  an  agreement  will 
be  refused. 

In  the  year  1821,  Samuel  Hodges  entered  into  a  negociation 

with  William  Horsfall,  for  the  purpose  of  procuring  a  reversionary 

t  Nene  VaVey  Drainage  Commusioners  v.  Dunhley  (1876)  4  Ch.  D.  1. 


18iJ». 
Dec,  8,  9, 16. 

Lord 

Lyndhurst, 

L.C. 

[116  1 
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HoDOKB  lease  of  a  parcel  of  land  with  the  buildings  erected  thereupon,  of 
HoBSFAhL.  which  Horsfall  was  the  owner  in  fee.  The  premises  were  at  that 
time  subject  to  a  lease,  which  was  not  to  expire  till  Midsummer, 
1824.  After  some  treaty,  the  parties  respectively  signed  a 
written  agreement,  wjiich  was  prepared  by  Horsfall's  attorney, 
and  which,  as  far  as  is  material  to  the  present  question,  was  in 
the  following  words:  "Memorandum  of  agreement  made  the 
18th  day  of  August,  1821,  between  William  Horsfall  of,  &c.  of 
the  one  part,  and  Samuel  Hodges  of,  &c.  of  the  other  part. 
William  Horsfall  does  hereby  agree  for  himself,  his  heirs, 
executors,  administrators,  and  assigns,  to  grant  a  lease  unto 
Samuel  Hodges,  his  executors,  administrators,  or  assigns,  of  all 

those  premises  at  Battle  Bridge,  now  in  the  occupation  of 

Younge,  known  by  the  sign  of  the  *  Maidenhead '  public-house, 
with  the  additions  intended  to  be  made  thereto  by  Samuel 
Hodges  as  per  plan  agreed  upon,  for  a  term  of  thirty-one  years 
from  Midsummer,  1824.  The  said  Samuel  Hodges  agrees  to  pay 
to  William  Horsfall  a  premium  of  1,500Z.  sterling  money  for  the 
grant  of  such  lease,  at  802.  per  annum,  the  said  rent  to  commence 
from  the  25th  day  of  June,  which  will  be  in  the  year  of  our  Lord 
1824;  the  rent  to  be  paid  quarterly  on  the  usual  days  for 
payment  of  rent,  the  first  payment  to  be  made  on  the  29th  day 
of  September,  1824."  The  agreement  also  contained  provisos  for 
[  *117  ]  the  insertion  of  the  usual  covenants  in  the  lease,  and  a  *clause 
requiring  that  the  additions  should  be  made  within  twelve  months 
after  the  lessee  was  let  into  possession ;  and  it  further  stipulated, 
that  the  whole  i  remium  of  1,500Z.  should  be  paid  by  Michaelmas, 
1821. 

Prior  to  this  contract  with  Hodges,  two  other  proposals  had 
been  made  to  Horsfall  for  a  lease  of  the  same  premises,  on  behalf 
of  persons  of  the  names  of  Testar  and  Younge.  The  negociations, 
which  ensued  upon  the  subject  between  them  and  Horsfall,  were 
afterwards  successively  broken  ofiF;  but  in  the  course  of  them, 
certain  plans  were  produced  and  shewn  by  the  latter,  particularly 
specifying  the  additions  and  improvements,  which  he,  as  landlord, 
would  expect  an  incoming  tenant  to  execute.  By  all  of  these 
plans,  special  provision  was  made  for  bringing  forward  the  front 
of  the  "  Maidenhead  "  public-house,  so  as  to  be  in  a  line  with 
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three  other  houses  which  Horsfall  had  recently  erected  on  the  Hodoes 
immediately  adjoining  plot  of  ground ;  but  two  of  them  differed  hobsfall. 
considerably  in  their  details.  According  to  the  first,  denominated 
Testar's  plan,  from  having  been  the  one  shewn  to  Mr.  Testar,  it 
was  intended  that  the  whole  of  the  old  buildings,  together  with 
the  required  additions,  should  compose  a  single  tenement  only. 
According  to  the  other  two,  of  which  one  was  rather  more 
ornamental  than  the  other,  but  which  were  substantially  the 
same,  and  were  treated  throughout  the  argument  as  forming  one 
plan,  and  distinguished  by  the  name  of  Younge's  plan,  it  was 
proposed  that  the  additions  should  be  made  in  such  a  manner  as 
to  constitute,  with  the  original  building,  two  houses. 

In  the  month  of  August,  1821,  immediately  on  signing  the 
agreement  before  stated,  Hodges  paid  into  the  hands  of  Horsfall 
the  sum  of  lOOZ.  as  part  of  the  stipulated  premium ;  and,  in  the 
October  following,  Horsfall  having  *caused  a  lease  to  be  prepared,  [  *iis  ] 
to  which  was  annexed  a  copy  of  the  plan  called  Testar's  plan, 
tendered  it  for  execution  to  Hodges,  and  at  the  same  time  made  a 
demand  upon  him  to  pay  up  the  balance  of  the  consideration- 
money.  Hodges,  however,  refused  to  execute  the  lease;  and 
Horsfall  thereupon  commenced  a  suit  for  specific  performance, 
alleging,  that  the  plan  for  converting  the  old  buildings,  together 
with  the  proposed  additions  into  one  tenement,  was  the  one 
specifically  designated  by  the  memorandum.  In  his  defence, 
Hodges  insisted,  that,  if  any  plan  were  particularly  referred  to, 
it  was  not  Testar's  but.  Younge's  plan,  according  to  which  the 
premises,  with  the  projected  alterations,  were  to  form  two  houses, 
and  he  offered  to  accept  a  lease  on  the  footing  of  that  plan. 
That  cause  came  on  to  be  heard  on  the  27th  of  January,  1824, 
when  Horsfall,  having  failed  in  his  proof,  the  Vice-Chancbllor 
decided  that  there  was  no  such  agreement  as  the  Court  could 
perform  ;  and  the  suit  was  dismissed  with  costs. 

The  present  bill  was  then  filed  by  Hodges  against  the  daughters 
and  co-heiresses  at  law  of  Horsfall,  who  had  died  in  the  meantime, 
and  against  certain  other  persons  who  had  accepted  a  lease  of  the 
premises  in  question  with  notice  of  the  plaintiff's  claim.  It  set 
forth  at  large  the  facts  already  detailed,  and  the  proceedings  in 
the  previous  suit.    It  charged  that  the  only  plans  shewn  to  the 
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Hodges  plaintiflF  during  the  treaty,  were  the  two  which  had  been  received 
HoBSFALL.  ^^om  Younge,  and  that  of  those  the  least  expensive  and  ornamental 
was  the  one  particularly  referred  to  and  intended,  though  certain 
other  trifling  alterations  which  it  specified,  with  respect  to 
rounding  off  the  west  comer  of  the  building,  had  also  been 
verbally  agreed  upon:  and  it  prayed  a  specific  performance  of 
[  •119  ]  the  contract  on  the  basis  of  that  *plan ;  or  if  the  Court  should 
not  be  satisfied  that  Younge's  was  the  plan  agreed  upon,  it  prayed 
in  the  alternative  that  the  parties  might  be  decreed  to  execute  a 
proper  lease  and  counterpart  on  the  footing  of  Testar's  plan.  On 
the  6th  of  June,  1826,  the  cause  came  on  to  be  heard  before  Lord 
Gifford,  then  Master  of  the  EoUs,  who  dismissed  the  bill  with 
costs. 

The  plaintiff  Hodges  now  appealed  from  that  decree.  The 
material  parts  of  the  evidence  adduced  in  support  of  the  appellant's 
case  are  stated  in  the  judgment  of  the  Lord  Chancellor. 

Mr.  Home,  Mr.  Pepys,  Mr.  Beames,  and  Mr.  Wigram,  for 
the  appellant.     *    *     * 

[  12-2  ]  The  Solicitor-General,  Mr.  RoupeU,  and  Mr.  Koe,  contra. 

«     «     « 

[  125  ]  Mr.  Home  in  reply.     ♦     *     * 

[Subsequent  decisions  make  it  unnecessary  to  refer  to  the 
cases  here  cited ;    see  the  note  to  Clinan  v.  CooJce.\] 

Dee,  16.         ThB  LoRD  CHANCELLOR  : 

Two  points  were  made  by  the  defendants  in  the  argument. 
First,  it  was  insisted  that  parol  evidence  was  not  admissible  to 
prove  what  was  the  particular  plan  agreed  upon ;  and,  secondly, 
even  if  it  could  be  admitted,  still  that,  in  this  case,  there  was  no 
sufficient  evidence  to  shew  that  Younge's  was  the  plan  intended, 
or  that,  in  fact,  there  was  ever  any  precise  or  definite  plan  agreed 
upon  at  all.  As  to  the  first  point,  I  am  of  opinion  on  the  authority 
of  all  the  cases,  and  especially  the  case  in  1  Schoales  and  Lefroy,f 
t  9  R.  E.  3  (1  Sch.  &  Lef.  22). 
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where  Lord  Bbdbsdale  has  considered  the  subject  very  fully,       Hodges 
that,  as  the  written  agreement  refers  specifically  to  a  plan,  if     hobbfall. 
there  be  parol  *evidence,  clear  and  satisfactory,  to  identify  the       [  *126  1 
particular  plan,  that  evidence  may  be  properly  admitted  for  the 
purpose  of  so  identifying  it. 

Then  the  next  question  arises,  whether  there  is  sufficient 
evidence  here  to  shew  what  particular  plan  was  agreed  upon. 
This  depends  entirely  on  the  testimony  of  two  witnesses,  Willis 
and  Warlters.  Willis  in  his  deposition  says,  that,  towards  the 
end  of  July,  1821,  Hodges  called  on  him  with  two  plans,  (which 
have  been  in  the  argument  called  Younge's  plans,  and  were 
substantially  the  same,)  containing  the  proposed  alterations  in 
the  premises,  which  he  shewed  to  Willis;  that  Hodges  stated, 
that  a  meeting  with  Horsfall  on  the  subject  of  the  plans  was  to 
take  place  in  the  early  part  of  August,  at  which  he  requested 
Willis  to  attend,  and  he  left  with  him  the  two  plans.  Willis 
accordingly  attended  at  the  meeting  between  Horsfall  and  the 
plaintiff,  sometime  early  in  the  month  of  August.  On  that 
occasion  Willis  produced  the  two  plans,  which  had  been  left  with 
him  by  the  plaintiff  at  the  previous  interview,  observing  to 
Horsfall,  when  he  delivered  them,  that  these,  he  understood, 
were  the  plans  that  were  to  guide  Hodges  in  the  intended 
additions  to  be  made  to  the  premises,  and  that  the  front  of  the 
messuage  was  to  be  brought  forward  so  as  to  be  in  a  line  with 
the  adjoining  houses — an  observation  to  which  Horsfall  assented. 
Willis  also  states,  that,  as  the  friend  of  Hodges,  he  suggested 
some  other  alterations,  whereupon  Horsfall  remarked,  that  these 
or  any  other  trifling  alterations,  which  might  be  suggested  by  the 
friends  of  the  plaintiff,  should  have  his  concurrence:  ''but  as 
regarding  the  material  alterations,  that  (laying  his  hand  on  one 
of  the  two  plans),  is  the  one  I  wish  the  plaintiff  to  abide  by." 
Nothing  further  took  place  at  this  interview;  no  answer  was 
made  to  that  remark  of  Horsfall,  either  *by  Willis  or  by  the  [  '127  ] 
plaintiff ;  and,  looking  to  the  evidence,  it  is  impossible  to  say  it 
has  been  satisfactorily  established,  that  either  of  the  two  plans 
was  finally  agreed  upon,  as  the  precise  and  definite  plan  to  be 
followed  in  executing  the  projected  alterations.  No  meeting  or 
conversation  appears  from  the  evidence  to  have  taken  place, 

R.R. — VOL.  xxxn.  11 
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Hodges  subsequently  to  that  interview,  until  the  18th  of  August,  when 
HoRSFALL.  the  parties  again  met  for  the  purpose  of  signing  the  agreement. 
Besides  the  two  I  have  mentioned,  another  plan  which  has  been 
called  Testar's  plan,  and  which  is  particularly  adverted  to  in  the 
prayer  of  the  bill,  appears  to  have  been  in  existence,  and  known 
to  the  parties.  According  to  the  evidence  of  Warlters,  Lythgoe, 
who  was  present  at  the  signing  of  the  agreement,  and  who  acted 
as  Horsfall's  attorney  in  the  transaction,  read  over  the  agreement, 
and  asked  the  parties  whether  they  had  any  plan  of  the  intended 
improvements  and  alterations,  on  which  Horsfall  said,  "  It  is  no 
matter,  we  understand  each  other;"  and  the  plaintiff  thereupon 
added,  "  You  only  wish  to  have  the  ground  covered  to  do  away 
the  nuisance,"  and  Horsfall  rejoined,  "We  shall  have  no 
difficulty  about  that,  we  understand  each  other,"  or  words  to 
that  effect.  But  the  witness  Warlters  says,  that  no  plans  were 
produced  or  shewn  at  the  meeting  at  which  the  agreement  was 
signed.  This  evidence,  so  far  from  leading  to  the  belief  that  the 
parties  had  some  definite  plan  fixed  upon,  tends  rather  the  other 
way,  and  would  lead  one  to  suppose,  that  the  agreement  upon 
that  point  was  either  not  definitely  settled,  or  that  it  was  in  the 
breast  of  the  parties  themselves.  And  if  there  be  not  sufficient, 
as  I  think  there  is  not,  in  the  evidence  of  Willis,  to  fix  the  precise 
nature  of  the  plan  agreed  upon,  the  doubt  will  be  strengthened, 
rather  than  removed,  by  the  evidence  of  Warlters,  as  to  the 
subsequent  transaction. 
[  123  ]  On  the  whole,  there  is  not  enough  in  this  case  to  satisfy  my 

mind,  that  the  parties  had  agreed  upon  either  of  those  plana ; 
the  decision  of  the  Master  of  the  Eolls  must  therefore  be 

Affirmed,  and  with  costs. 


1829.  SCOTT  V.  HANSON. 

2>.^.  Ml,  12.  ^^  ^^^^  ^  ^^^^^  128-131.) 

[For  the  report  of  this  appeal  see  27  B.  E.  141  (1  Sim.  18).] 
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FAWCETT  V.  WHITEHOUSE.t  1829. 

(1  Euss.  &  Mylne,  132—152 ;  S.  0.  8  L.  J.  Ch.  50.)  

A  person  employed  on  behalf  of  himself  and  his  co-partners  in  nego-     Lyndhubst 
ciating  the  terms  of  a  lease,  is  not  entitled  to  stipulate  clandestinely  with  L.C. 

the  lessors  for  any  private  advantage  to  himself.    Where,  therefore,  a         [  182  ] 
sum  of  12,0007.  was  paid  in  pursuance  of  such  a  stipulation,  the  party 
receiving  it  was  declared  to  hold  it  in  trust  for  the  partnership. 

Before  the  transaction  was  discovered,  one  of  the  partners  withdrew ; 
and  subsequently,  another  partner  assigned  a  share  in  the  stock  and  in 
his  proportion  of  this  claim  to  persons  then  admitted  into  the  concern  : 
Held,  that  the  retired,  the  continuing,  and  the  new  partners  were  properly 
joined  as  co-plaintiffs  in  a  suit  to  have  the  trust  declared. 

Messrs.  Knight  &  Co.  were  lessees  for  a  long  term  under  Hill 
and  Hopkins,  of  certain  lands  and  mineral  property,  with  the 
iron  works  and  furnaces  thereunto  belonging,  situate  at  Verteg, 
in  the  county  of  Monmouth,  where  they  carried  on  extensive 
business  as  iron-masters  for  a  number  of  years.  Latterly, 
however,  they  had  found  the  works  to  be  unprofitable,  and  had  in 
consequence  discontinued  their  operations ;  and  as  the  premises 
were  subject  to  a  heavy  rent,  they  became  anxious  to  relieve 
themselves  from  farther  liability  by  dissolving  the  company,  and 
giving  up  or  assigning  their  lease.  With  that  view  they  set  on 
foot  a  variety  of  negociations  with  different  persons,  chiefly 
through  the  agency  of  Benjamin  Whitehouse,  whom  they 
employed  to  look  out  for  some  enterprising  capitalist,  who  might 
take  the  property  off  their  hands ;  and  finally,  in  November, 
1818,  they  concluded  an  agreement,  (which  was  afterwards,  on 
the  2nd  of  February,  1819,  carried  into  effect  by  a  formal  deed), 
whereby,  in  consideration  of  the  same  yearly  rents  and  covenants 
as  were  contained  in  their  lease  from  Hill  and  Hopkins,  they 
agreed  to  demise  the  lands,  mines,  and  other  premises  comprised 
in  that  lease,  together  with  certain  contiguous  freeholds  of 
their  own,  unto  William  Fawcett,  Charles  Shand,  and  the  said 
B.  Whitehouse,  for  a  term  of  twenty-four  years.  Contem- 
poraneously with  this  transaction  a  copartnership  was  formed 
between  Fawcett,  *Shand,  and  Whitehouse,  for  the  purpose  of  [  ♦iss  ] 
working  the  mines,  of  which  they  obtained  possession  by  virtue 
of  their  under-lease  from  Knight  &  Co. ;  and  they  accordingly 

t  Partnership  Act,  1890,  s.  29;  Bentley  v.  Cravm  (1853)  18  Beav.  75. 
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continued  in  partnership  as  iron-masters,  each  holding  an  equal 
third  share  in  the  leasehold  property  and  the  stock,  till  the  month 
of  November,  1820,  when  Shand  withdrew  from  the  concern,  and 
assigned  all  his  interest  in  the  premises,  together  with  his  share 
in  the  business,  to  the  two  remaining  partners,  Fawcett  and 
Whitehouse,  who  carried  on  the  trade  as  before.  In  the  course 
of  the  following  year  several  other  persons  were  introduced  into 
the  firm,  and,  on  the  28rd  of  October,  1821,  when,  besides 
Fawcett  and  Whitehouse,  it  consisted  of  James  Hunt,  Henry 
Hunt,  Kenrick,  and  Priestley,  a  new  deed  of  copartnership  was 
executed,  specifying  the  amount  of  capital  advanced  by  the 
different  partners,  and  declaring  the  shares,  which,  under  the 
arrangement  then  made,  they  were  each  to  be  considered  as 
holding  in  the  stock  and  profits  of  the  company.  Shortly  after- 
wards Whitehouse  also  became  desirous  to  retire,  and  by  an 
instrument,  bearing  date  the  2nd  of  February,  1822,  he  released 
and  assigned  all  his  rights  and  interests  under  the  lease  and 
•copartnership  deed  to  the  remaining  partners,  in  consideration  of 
A  sum  of  13,500Z. 

The  bill,  which  was  filed  by  Shand,  as  an  original  partner, 
and  by  Fawcett,  J.  Hunt,  H.  Hunt,  Priestley,  and  Kenrick,  as 
ihe  continuing  partners,  against  B.  Whitehouse,  set  forth  these 
transactions  in  detail.  It  then  went  on  to  state,  that,  some  time 
after  the  retirement  of  Whitehouse  from  the  firm,  the  plaintiffs 
had  discovered,  as  the  fact  was,  that,  immediately  on  the  execu- 
tion of  the  deed  of  the  2nd  of  February,  1819,  the  defendant  had 
received  from  Knight  &  Co.  the  sum  of  *12,000i.  It  alleged  that 
payment  to  have  been  made  in  pursuance  of  a  previous  agree- 
ment, whereby  Knight  &  Co.  had  undertaken  to  accommodate 
Whitehouse  with  12,000Z.  (at  first  in  the  form  of  a  conditional 
loan,  which  was  afterwards  converted  into  an  absolute  gift,)  for 
the  purpose,  as  was  pretended,  of  enabling  him  to  advance  the 
capital  required  for  the  partnership  into  which  he  was  then 
entering,  but  in  reality  by  way  of  premium  for  his  services  in 
procuring  responsible  tenants  for  the  premises,  and  thereby 
relieving  the  former  lessees  from  their  liabilities  to  Hill  and 
Hopkins.  It  alleged  that  this  agreement  was  studiously  con- 
cealed by  Whitehouse  from  the  knowledge  of  his  copartners,  and 
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that  it  was  made  at  the  very  time  he  was  engaged,  on  their 
behalf  and  his  own,  in  negociating  the  treaty  for  the  mider-Iease, 
when  it  was  his  especial  duty  to  obtain,  as  he  frequently  pro- 
fessed he  had  done,  the  most  favourable  terms  for  the  new 
company.  It  charged  that  the  plaintiffs  Fawcett  and  Shand,  in 
acceding  to  the  terms  of  the  under-lease,  and  in  embarking  with 
Whitehouse  in  the  joint  adventure,  had  been  mainly  influenced 
by  his  representations,  and  had  relied  with  implicit  confidence 
on  his  integrity  and  honour ;  that,  inasmuch  as  he  had  been 
confidentially  employed  for  their  common  interest,  he  was  not 
entitled  to  derive  any  private  pecuniary  benefit  from  the  transac- 
tion, without  communicating  an  equal  share  of  it  to  them ;  that, 
by  accepting  the  alleged  bonus  from  Knight  &  Co.,  he  had  inter- 
cepted an  advantage  that  must  otherwise  have  accrued  to  the 
partnership,  which  had  of  course  sustained  a  loss  in  the  terms  of 
the  contract  to  an  equal  amount ;  that  under  these  circumstances 
his  receipt  of  the  12,000Z.  was,  in  equity,  a  fraud  upon  his 
partners ;  and  that,  as  to  two  thirds  of  that  sum,  he  ought  to  be 
considered  a  trustee,  who  had  received  the  money  for  their  use. 

The  bill  farther  alleged,  that,  doubts  having  arisen  with  respect 
to  the  rights  acquired  in  this  claim  by  the  new  partners  under 
the  deed  of  October,  1821,  the  plaintiff  Fawcett,  by  a  subsequent 
instrument,  declared  the  true  intent  of  that  deed  to  be,  that  the 
claim  should  vest  in  the  continuing  partners  respectively  in  the 
same  shares  and  proportions  as  the  rest  of  the  copartnership 
stock.  The  bill  prayed  a  declaration  that  the  defendant  had 
received  the  12,000Z.  on  behalf  of  himself  and  the  plaintiffs 
Shand  and  Fawcett  equally,  and  that  he  was  a  trustee,  as  to  one 
third  part  of  that  sum,  for  Shand,  and  as  to  another  third  part 
for  the  other  plaintiffs,  or  for  the  plaintiff  Fawcett  alone ;  and 
that  the  plaintiffs  might  be  declared  respectively  entitled  to  receive 
the  same  from  him  accordingly. 

The  cause  was  heard  on  the  17th  of  December,  1825,  before 
Sir  J.  Leach,  then  Vice-Chancellor,  when  His  Honor  made  a 
decree  according  to  the  prayer  of  the  bill,  and  charged  the  defen- 
dant with  interest  at  4  per  cent,  on  two  thirds  of  the  amount  he 
had  received,  and  directed  him  to  pay  the  costs. 

The  defendant  appealed  against  that  decree ;  the  suit,  having 
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become  abated  by  his  death,  was  subsequently  revived ;  and  the 
rehearing  was  now  prosecuted  by  his  personal  representatives. 

The  particular  details  of  the  case,  and  the  substance  of  the 
evidence  adduced  in  support  of  it,  are  given  fully  in  the  judgment 
of  the  Lord  Chancellor. 

The  Solicitor-General  and  Mr.  Rolfe,  for  the  plaintiffs  [cited 
Carter  v.  Home,\  and  the  recent  decision  with  respect  to  the 
Arigna  Mining  Company  I] . 

The  general  principles  of  the  Court  with  respect  to  the  duty 
of  trustees  had  always  been  rigorously  applied  to  partnership 
transactions.  *  *§  It  was  clear,  that  a  partner  was  under 
the  obligation  of  doing  every  thing  that  was  done  relating  to 
the  partnership,  in  such  a  manner  as  would  best  promote  the 
common  interests  of  the  concern.     *    * 

It  was  the  duty  of  Whitehouse,  dealing  as  he  did  on  behalf  of 
himself  and  of  copartners  who  relied  implicitly  upon  him,  to 
secure  for  them  the  best  terms  that  could  be  had :  and  if,  by  any 
imderhand  agreement,  he  placed  himself  in  a  position  where  his 
3)rivate  interest  was  at  variance  with  his  public  duty,  (conduct 
which  a  court  of  equity  uniformly  discountenanced),  and  he  had 
not  firmness  to  withstand  the  temptation,  the  consequences  of 
liis  fraud  must  fall  upon  his  own  head,  and  not  be  charged  upon 
his  innocent  partners. 


[  nsQ  ] 


Mr.  Home  and  Mr.  RoupeU^  for  the  defendant,  admitted 
that  the  doctrines  propounded  on  the  other  side,  and  the 
authorities  relied  on  in  support  of  them,  were  not  to  be  contro- 
verted ;  but  they  insisted,  that  they  were  totally  inapplicable  to 
the  present  case.  The  nature  of  the  transaction  had  been  greatly 
misrepresented.  What  had  been  called  by  the  harsh  name  of 
bribe  was,  in  truth,  nothing  more  than  a  loan  promised  by 
Knight  &  Co.  ♦without  interest,  in  consideration  of  the  exertions 
of  Mr.  Whitehouse,  in  finding  for  them  a  substantial  tenant, 
capable  of  paying  the  rent  and  keeping  the  premises  in  repair ; 
and  it  had  no  reference  whatever  to  these  particular  plaintiffs. 


t  1  Eq.  Ab.  7. 

I  Hichena  v.  Conyreve,  p.  173  below. 
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There  was  no  principle,  either  in  morals  or  in  equity,  which 
forbade  them  to  offer,  or  him  to  accept,  such  an  accommodation. 
The  subsequent  conversion  of  the  loan  into  a  gift,  at  first  con- 
ditional, though  subsequently  made  absolute,  could  not  alter 
the  character  of  the  transaction.  *  *  The  formation  of  a 
responsible  partnership,  able  and  willing  to  undertake  the 
engagements  of  Knight  &  Co.  to  Hill  and  Hopkins,  was  the 
work  of  Mr.  Whitehouse  alone ;  and  to  him,  therefore,  the  reward 
exclusively  belonged.  In  no  possible  view  could  it  be  shewn  to 
have  deprived  his  partners  of  a  single  shilling.     ♦     *     * 

The  bill  was  defective  in  point  of  pleading:  it  was  filed  by 
persons,  some  of  whom  were  no  parties  to  the  original  transac- 
tion, and  whose  only  title  was  derived  from  an  assignment  made 
to  them  by  Fawcett.  But  a  claim,  such  as  this,  founded  on  an 
alleged  breach  of  trust  to  be  established  by  a  suit  in  equity,  was 
not  capable  of  assignment ;  for  that  would  amount  to  champerty. 
There  was  no  privity  between  Shand  and  the  new  partners,  and 
they  could  not,  as  it  was  incumbent  on  co-plaintiffs  to  do, 
shew  they  had  a  common  interest  in  the  subject  of  the  suit: 
Cholmondeley  v.  Clinton »\ 
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The  Solicitor 'General  in  reply. 

The  Lord  Chancellor:  Dd-r.  21. 

From  the  importance  of  the  question  in  point  of  amount,  and 
also  from  the  circumstances  affecting,  to  a  certain  degree,  the 
character  of  individuals  concerned  in  the  transaction,  I  thought 
it  right,  before  I  finally  disposed  of  the  case,  to  look  minutely 
into  the  evidence,  both  on  the  one  side  and  the  other,  adduced 
in  the  course  of  the  cause. 

The  facts  of  the  case  were  these :  Messrs.  Hill  &  Co.  were  the 
lessees  of  mines  and  certain  iron  works  in  Wales,  called  the 
Verteg  iron  works.  They  underlet  their  interest  to  Knight  &  Co. 
for  a  long  term,  at  a  rent  of  2,600Z.  a  year,  and  on  condition  that 
the  premises  should  be  kept  in  repair.  About  twenty-four  *year8  [  *142  ] 
of  that  term  remained  unexpired.    In  consequence  either  of  some 
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difference  among  themselves  or  of  some  mismanagement,  Messrs. 
Knight  &  Co.  discontinued  the  works.  The  works  having 
remained  unproductive  for  a  period  of  five  years,  they  were 
extremely  desirous  to  get  rid  of  the  concern ;  so  much  so  that 
they  had  offered  the  sum  of  26,000Z.  or  28,000L  to  Messrs.  Hill 
&  Co.  on  condition  that  the  latter  would  accept  a  surrender  of 
the  lease,  which  however  they  refused  to  do.  Upon  this  refusal 
they  became  desirous,  if  possible,  either  to  assign  the  lease  to 
some  persons  of  respectability,  who  were  competent  to  carry  on 
the  works,  or  in  some  shape  or  other  to  dispose  of  the  concern. 
They  had  purchased  freehold  property  contiguous  to  the  mines, 
and  of  importance  to  them  on  account  of  the  limestone  it  con- 
tained. They  were  willing,  according  to  the  evidence  of  Mr. 
Hancock,  oq  condition  that  any  person  would  accept  an  assign- 
ment or  under-lease  of  the  mine,  to  give  up  their  whole  interest 
in  the  freehold  property;  and,  according  to  the  evidence  of 
another  witness,  they  were  willing,  also,  to  make  a  considerable 
pecuniary  sacrifice  in  addition  to  the  surrender  of  the  freehold 
property.  They  entered  into  a  communication  and  correspon- 
dence with  the  defendant,  who  was  well  acquainted  with 
transactions  of  this  nature,  and  undertook  to  endeavour  to  pro- 
cure persons  of  respectability  and  character  to  engage  with  him 
in  this  concern.  On  behalf  of  Knight  &  Co.  the  negociation  was 
conducted  by  Mr.  Hancock,  one  of  the  partners.  In  the  month 
of  October,  1818,  Mr.  Hancock  wrote  a  letter,  which  has  been 
principally  relied  upon  on  the  part  of  the  defendant,  stating  the 
terms  on  which  Knight  &  Co.  were  disposed  to  part  with  the 
works.  Those  terms  were  to  be  an  assignment  of  the  lease, 
subject  to  the  existing  rents  and  covenants,  and  an  absolute  gift 
of  the  freehold  property.  Nothing  more  was  *stated  in  the  letter 
which  was  addressed  to  Mr.  Whitehouse,  who  was  to  have  the 
opportunity  of  using  it,  for  the  purpose  of  inducing  other  persons 
to  embark  with  him  in  the  adventure.  In  addition,  however,  to 
the  terms  mentioned  in  that  letter,  probably  at  the  same  period, 
though  that  does  not  very  distinctly  appear — certainly  early  in 
the  progress  of  the  negociation — a  particular  advantage  was 
stipulated  for  in  favour  of  Mr.  Whitehouse,  upon  the  nature  of 
which  a  great  deal  will  depend.     The  stipulation  was,  that  if  the 
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arrangement  should  be  ultimately  completed,  and  if  Mr.  White- 
house  should  succeed  in  procuring  respectable  persons  to  join 
him  in  the  undertaking,  Knight  &  Co.  should  advance  to  him  the 
sum  of  12,000Z.  without  interest,  half  of  which  was  to  become  his 
own  property  unconditionally  at  the  end  of  seven  or  eight  years, 
and  the  rest  of  it  was  to  become  his  absolute  property  at  the 
expiration  of  the  term,  provided  that  up  to  that  period  they  had 
been  indemnified  by  the  partnership  against  the  clauses  in  the 
lease  granted  by  Hill  &  Co.  In  the  event  of  any  default,  the 
repayment  was  to  be  secured  by  a  bond.  When  this  arrange- 
ment was  made  by  Mr.  Whitehouse,  he,  in  the  first  instance, 
communicated  the  proposed  terms  to  Messrs.  Jeavons,  who  refused, 
however,  to  accept  them.  Afterwards,  a  communication  was  made 
to  Messrs.  Fawcett  and  Shand,  and  they  eventually  consented  to 
engage  in  the  concern  with  Mr.  Whitehouse.  Before  they  finally 
decided,  however,  Mr.  Shand  himself  went  into  Wales  for  the 
purpose  of  inspecting  the  works ;  and  as  he  did  not  rely  entirely 
on  his  own  judgment,  application  was  made  to  a  friend  of  the 
parties,  Mr.  Jones  Wilkinson,  who  was  acquainted  with  business 
of  that  description,  to  accompany  Mr.  Shand  for  that  purpose. 
After  having  carefully  inspected  the  premises,  Mr.  Wilkinson  and 
Mr.  Shand  returned  to  Mr.  Fawcett,  and  the  ^representations 
which  they  made  as  to  the  state  of  the  works,  and  the  nature  of 
the  property  corresponded  with  the  representations  of  Mr.  White- 
house.  Under  these  circumstances,  Messrs.  Fawcett  and  Shand 
determined  to  engage  in  the  undertaking.  Accordingly,  on  the 
80th  of  November,  in  the  year  1818,  they  proceeded,  with  the 
view  of  concluding  the  agreement,  to  Birmingham.  A  few  days 
previous  to  that  time,  Mr.  Whitehouse  had  instructed  Mr.  Fello wes, 
who  was  his  own  private  solicitor  as  well  as  his  solicitor  for  the 
purpose  of  the  partnership,  to  draw  up  the  agreement  relative 
to  the  stipulation  as  to  the  12,000{.  The  agreement  so  drawn 
entirely  got  rid  of  the  provision  with  respect  to  the  bond,  and 
converted  what  was  said  to  be  a  loan,  but  was  in  fact  a  condi- 
tional advance,  into  an  absolute  gift.  The  agreement,  in  this 
shape,  was  delivered  to  Mr.  Whitehouse,  who,  on  the  day  before 
the  meeting  at  Birmingham,  employed  the  son  of  Mr.  Fellowes 
to  copy  it,  stating,  as  his  reason  for  so  doing,  that  he  preferred 
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employing  young  Mr.  Fellowes  to  employing  a  clerk  of  the  house, 
because  he  wished  the  transaction  to  be  kept  secret.  On  the  next 
day  the  parties  met  by  appointment  at  the  "Royal  Hotel"  at 
Birmingham.  Previous  to  the  meeting  at  the  "  Royal  Hotel," 
a  meeting  was  held  at  the  "  Swan  Inn,"  not  of  the  partners  of 
the  firm  of  Knight  &  Co.,  but  of  the  other  parties.  Much  con- 
versation took  place  on  that  occasion  :  and  in  the  course  of  that 
conversation,  it  is  sworn  by  three  witnesses  who  w^ere  present, 
that  Mr.  Whitehouse  stated  to  Messrs.  Fawcett  and  Shand,  that 
he  had  done  as  much  as  be  possibly  could  for  them ;  and  that 
Mr.  Fawcett  or  Mr.  Shand  said  in  reply,  he  was  satisfied 
Mr.  Whitehouse  had  done  all  he  could  for  them,  and  that  they 
wished  him  to  finish  the  transaction,  for  they  were  wholly  igno- 
rant of  mining  concerns.  They  afterwards  met  at  the  "  Royal 
Hotel "  for  the  purpose  of  concluding  the  transaction.  Some 
difference  *aro8e  with  respect  to  the  terms  of  the  agreement — as 
to  whether  it  should  be  an  assignment  or  an  under-lease ;  and 
Mr.  Shand  and  Mr.  Fawcett  were  willing  so  far  to  depart  from 
the  original  arrangement  as  to  agree  that  it  should  be  an  under- 
lease, which  Mr.  Whitehouse  at  first  objected  to ;  but  he  after- 
wards acquiesced  in  the  alteration.  As  soon  as  the  terms  of 
this  agreement  were  arranged,  the  defendant  called  three  of  the 
partners  of  the  house  of  Knight  &  Co.  out  of  the  room,  for  the 
purpose  of  settling  with  them  the  terms  of  his  own  private  agree- 
ment. The  agreement,  as  drawn  by  Mr.  Fellowes,  w^as  handed 
to  them.  They  objected  to  it  as  a  departure  from  their  original 
intention,  which  was,  as  it  was  stated,  that  the  12,000Z.  should 
be  a  loan,  whereas  it  was  now  made  an  absolute  gift.  In  conse- 
quence of  the  demur,  some  further  negotiation  ensued  between 
the  defendant  and  those  members  of  the  firm  of  Knight  &  Co. 
who  were  then  present.  On  this  point,  the  representation  made 
by  Whitehouse  is  material.  He  said,  "I  have  procured  you 
persons  of  respectability  as  partners  in  this  concern;  you  run 
no  risk ;  there  is  no  chance  whatever  of  the  works  being  again 
thrown  upon  your  hands;  you  ought,  therefore,  to  release  me 
from  the  bond,  and  not  allow  it  to  hang  over  my  head."  They 
acquiesced  in  these  reasons.  The  stipulation  relative  to  the  bond 
was  omitted,  and  the  agreement  was  signed,  with  some  alterations, 
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as  drawn  by  Mr.  Fellowes.  It  was  then  delivered  into  the  hands 
of  young  Mr.  Fellowes,  in  order  that  he  might  get  it  stamped  ; 
and  at  that  time  the  defendant  stated  his  desire  that  he  would 
shew  it  to  no  living  soul ;  and  he  at  the  same  time  represented, 
over  and  over  again  to  Mr.  Fellowes,  that  he  would  not  sign  the 
other  agreement  until  this  his  particular  and  personal  agreement 
had  been  previously  executed. 

Such  are  the  facts  of  the  case ;  and  the  first  observation  that 
occurs  is,  that  in  this  transaction  Mr.  W.  was  negotiating  for 
himself  and  his  future  partners,  as  an  agent  for  the  intended 
partnership.  That  he  was  acting  as  their  agent,  the  circum- 
stances of  the  transaction  show  beyond  the  possibility  of  doubt. 
It  is  sworn  to  in  express  and  distinct  terms  by  Mr.  Hancock  and 
Mr.  Wilkinson,  and  it  is  evidenced  by  the  conversation  already 
referred  to,  which  passed  at  the  "  Swan  Inn."  ,  It  is  said  on  the 
other  side,  that  he  could  not  be  considered  as  absolutely  the  agent 
in  the  negotiation,  but  that  Messrs.  Fawcett  and  Shand  acted  for 
themselves  in  the  manner  which  they  thought  most  calculated  to 
promote  their  own  interest.  Mr.  Shand  went  himself  to  inspect 
the  works,  and  he  employed  a  friend,  Mr.  Wilkinson,  for  the 
purpose  of  accompanying  him  in  his  survey :  they  did  not,  there- 
fore, absolutely  rely  on  the  representations  of  Mr.  Whitehouse, 
but  chose  to  have  recourse  to  an  agent  of  their  own,  in  order  to 
ascertain  how  far  his  statements  were  correct.  Undoubtedly,  that 
is  the  fact :  they  did  not  trust  implicitly  to  the  representations 
made  by  Mr.  Whitehouse  with  respect  to  the  property  and  the 
nature  of  the  works,  and  they  deemed  it  prudent  to  apply  to 
another  person  for  the  purpose  of  learning  whether  those  repre- 
sentations were  true.  But  Mr.  Wilkinson  had  nothing  whatever 
to  do  with  the  treaty;  the  treaty  was  exclusively  managed  by 
Mr.  W^hitehouse.  It  is  said,  also,  that  at  the  meeting  at  which 
the  transaction  was  finally  completed,  the  terms  originally  stipu- 
lated for  by  Mr.  Whitehouse  were  departed  from, — and  they 
certainly  were  departed  from  in  one  particular,  in  the  adoption 
of  an  underlease  instead  of  an  assignment ;  and  in  that  altera- 
tion, Messrs.  Shand  and  Fawcett  unquestionably  acted  for  them- 
selves, and  Mr.  Whitehouse  acquiesced  in  it.  But  that  does  not 
in  the  least  do  away  with  the  effect  of  this,  that  in  all  the 
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arrangements  *with  respect  to  the  pecuniary  terms  and  condi- 
tions, the  business  was  conducted  entirely  by  Mr.  Whitehouse, 
acting  on  behalf  of  Messrs.  Fawcett  and  Shand.  If,  therefore, 
Mr.  Whitehouse  was  placed  in  the  situation  of  being  the  agent  of 
two  other  persons,  while  he  was  acting  also  for  himself,  and  he 
stipulated  for  a  private  advantage  which  was  to  be  kept  secret, 
and  in  which  his  co-partners  were  not  to  share,  it  is  quite  impos- 
sible for  this  Court  to  sanction  such  a  transaction ;  and  the 
question  therefore  resolves  itself  into  this,  what  was  the  eflfect 
of  the  private  stipulation,  and  what  the  nature  of  the  private 
advantage  ?  We  are  not  to  be  misled  by  terms ;  we  must  con- 
sider what  the  transaction  really  was.  It  is  said  this  was  a  loan 
of  12,000Z.,  in  order  to  enable  Mr.  Whitehouse  to  bring  his  capital 
into  the  concern.  But  it  was  not  a  loan  properly  so  called :  it 
was  12,000Z.  advanced  without  interest,  and  to  be  repaid  only  in 
a  certain  event ;  being,  in  effect,  a  gift  upon  condition,  liable  to 
be  defeated  if  the  covenants  in  the  other  and  principal  agreement 
were  not  duly  complied  with,  and  being  intended  to  secure  the 
due  performance  of  them.  That  such  was  the  nature  of  the 
transaction,  is  evidenced  by  the  subsequent  conduct  of  the  parties, 
because  the  moment  the  partners  were  known,  the  moment  it  was 
seen  that  no  risk  was  to  be  run,  that  representation  was  made  by 
Mr.  Whitehouse  to  the  other  parties :  "  You  are  perfectly  secure ; 
these  are  persons  of  responsibility  and  character:  there  is  no 
danger  of  the  works  being  again  thrown  on  your  hands,  and 
therefore  there  is  no  reason  why  this  bond  should  be  allowed  to 
hang  over  my  head ;  '*  upon  which  they  consented  to  withdraw 
the  stipulation  relative  to  the  bond,  and  converted  that  which 
before  was  a  conditional  into  an  absolute  gift.  But  whether  it 
was  conditional  or  absolute  does  not  vary  the  nature  or  substance 
of  the  case.  If  it  was  a  ^conditional  gift,  still  it  was  a  benefit  to 
this  party,  who  was  one  of  the  three  individuals  who  entered  into 
the  partnership,  and  who  himself  negotiated  the  terms  of  it.  It 
is  impossible  for  this  Court  to  sanction  such  a  proceeding  :  when 
three  persons  are  engaged  in  negotiating  a  partnership,  and  the 
negotiation  is  conducted  by  one  as  the  agent  of  the  other  two,  he 
should  not,  in  my  opinion,  be  allowed  to  make  a  private  advantage 
for  himself.    That  he  felt  it  was  an  improper  proceeding  is  proved 
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by  his  anxiety  to  keep  it  secret  from  his  partners ;  and  it  was  not 
till  after  a  considerable  time  bad  elapsed  that  it  came  to  ligbt. 

It  appears  to  me,  therefore,  upon  these  grounds,  that  the 
decision  of  the  Vicb-Chancbllor  was  correct ;  and  that  as  to  two 
thirds  of  the  sum  of  12,0002.  the  defendant  must  be  considered  a 
trustee  for  the  partnership. 

An  objection  was  taken  in  point  of  form,  that  Hunt  and  the 
other  new  partners  had  been  improperly  joined  as  plaintiffs  upon 
this  record.  When,  however,  the  situation  in  which  they  stood 
is  considered,  that  will  appear  to  have  been  perfectly  proper. 
Mr.  Fawcett  and  Mr.  Whitehouse  had  stipulated,  when  the  new 
partners  were  admitted,  that  they  should  come  into  the  concern 
entitled  to  all  the  advantages,  and  subject  to  all  the  conditions, 
of  the  original  partnership.  Whatever  benefits  the  old  partners 
had  enjoyed,  it  was  stipulated  should  be  shared  in  by  the  new. 
This  was  one  of  the  original  benefits  of  the  concern ;  and  as  it 
was  conceived  that  that  was  not  expressed  with  sufficient  dis- 
tinctness, a  deed  was  afterwards  executed,  by  which  it  was 
expressly  provided  that,  as  to  the  proportion  to  which  he  was 
entitled,  Mr.  Fawcett  should  be  a  trustee  for  the  Hunts,  Kenrick, 
Priestley,  and  himself.  I  think,  ^therefore,  they  had  such  an 
interest  as  rendered  it  proper  they  should  be  joined  as  plaintiffs. 

Under  these  circumstances,  I  am  of  opinion  that  the  decree 
of  the  Vice-Chancellor  ought  to  be  affirmed ;  and  from  the 
nature  of  the  transaction,  and  the  clearness  of  the  evidence 
establishing  its  character,  it  ought  to  be 

Affirmed  icith  costs. 


Fawcett 

r. 
White- 
house. 


[  *Ud  ] 


HICHENS  V.   CONGREYE. 

(4  Buss.  562—577  ;  1  Buss.  &  Mybie,  150—152,  n. ;  S.  0.  6  L.  J.  Ch.  167.) 

Some  shareholder^  in  a  joint  stock  Company  may  sue,  on  behalf  of 
themselves  and  the  other  shareholders,  for  the  purpose  of  compelling 
directors  of  the  Company  to  refund  monies  improperly  withdrawn  by 
them  from  the  stock  of  the  Company,  and  applied  to  their  own  use. 

A  demurrer  to  such  a  bill,  on  the  ground  that  all  the  shareholders  are 
not  parties,  cannot  be  sustained. 

A  clause  in  an  Act  of  Parliament,  passed  for  the  regulation  of  a  joint 
stock  Company,  provided,  that  all  proceedings,  whether  at  law  or  in 
equity,  to  be  carried  on  by  or  on  behalf  of  the  Company  against  any 
person  or  persons,  whether  such  person  or  persons  should  be  a  member 
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HiGHEKB  or  members  of  the  Company  or  not,  should  be  instituted  and  carried 

r.  on  in  the  name  of  the  chairman  or  of  one  of  the  directors  as  the  nominal 

CONGBEVK.  plaintiff:   such  a  clause  does  not  apply  to  a  case  in  which  directors 

appropriate  to  their  own  use  part  of  the  joint  stock  by  charging  the 

Company  with  a  much  larger  sum,  as  the  price  of  property  purchased 

by  them,  than  was  actually  paid. 

Payment  into  Court  of  moneys  thus  appropriated  ordered  pending  the 
hearing. 

[  1  R.  &  M.  This  was  a  suit  instituted  by  certain  shareholders  in  the 
Arigna  Mining  Company,  on  behalf  of  themselves  and  all  other 
shareholders,  except  the  defendants,  against  the  chairman  and 
acting  directors  of  the  Company,  and  against  certain  other 
persons  professionally  connected  with  it.  It  appeared  from 
the  statement  in  the  bill,  that  the  Company  originated  with 
Sir  William  Congreve  and  two  persons  of  the  name  of  Clarke, 
by  whose  exertions  chiefly  it  was  organized ;  that  it  was  estab- 
lished for  the  purpose  of  working  certain  mineral  property  in 
Ireland,  represented  to  be  of  great  value,  and  of  which  it  was 
proposed  that  the  Company  should  purchase  a  lease ;  and  that 
Congreve  and  the  Clarkes  having  been  appointed  to  confidential 
and  responsible  situations  in  the  management,  took  upon  them- 
selves to  act  for  the  common  interests.  The  bill  alleged,  that  in 
that  capacity  they  were  exclusively  concerned  on  behalf  of  the 
Company  in  negotiating  the  terms  of  the  proposed  purchase ; 
that  by  a  series  of  underhand  contrivances  [more  particularly 
set  forth  in  the  judgment  post,  p.  176],  they  had  succeeded  in 
charging  25,000i.  to  the  Company  as  the  consideration  paid  for 
the  lease,  although  they  had  in  fact  obtained  it  from  one  Flattery, 
the  owner,  for  the  sum  of  10,000Z.  only :  and  that  the  15,000Z. 
making  up  the  difference  had  been  received  by  the  Clarkes,  and 
been  by  them  distributed  in  various  proportions  as  a  bonus 
among  the  several  defendants.  It  charged  that  this  distribution 
was  made  under  such  circumstances  that  all  the  defendants 
must,  or  at  least  on  due  inquiry  might,  have  known  the  source 
from  which  the  funds  were  derived ;  that  as  the  appropriation 
had  never  been  sanctioned  by  the  rest  of  the  shareholders,  but, 
on  the  contrary,  had  been  studiously  concealed  from  them,  it 
was  a  gross  fraud  upon  the  partnership ;  and  that  the  defen- 
dants ought,  therefore,  in  equity  to  be  regarded  as  trustees  to 
the  extent  of  the  sums  they  had  received.    And  it  prayed  they 
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might  be  decreed  to  refund  what  they  had  so  respectively  received,      Hichkmb 
and  pay  it  in  to  the  bankers  of  the  Company  for  the  use  of  pro-     cong^bbvb. 
prietors  at  large. 

To  this  bill  a  demurrer  for  want  of  equity  [and  want  of  parties,  [  I5i.  «.  ] 
4  Buss.  570]  was  filed  by  two  of  the  defendants,  not  directors, 
who  had  received  sums,  part  of  the  15,000Z.,  as  a  bonus  for  their 
services  in  the  formation  of  the  Company,  in  pursuance,  as  was 
alleged,  of  a  previous  stipulation,  and  with  a  knowledge  of  the 
manner  in  which  the  money  was  obtained.  The  Vicb-Chancbllor 
overruled  the  demurrer. 

The  defendants  appealed.  [  4  Russ. 

57U  ] 

Mi\  Twiss  and  Mr.  L.  Loivndea,  for  the  demurrer.    *     ♦     * 

Mr.  Home,  Mr.  Sugden,  Mr.  Lee,  and  Mr.  Pemberton,  for        [  ^78  ] 
the  bill. 

[The  principal  cases  cited  in  the  argument  were :  Blain  v. 
Agar,\  Gray  v.  Chapliriyl  and  Van  Sandau  v.  Moore.^] 

The  Lord  Chancellor  :  [  674  ] 

Upon  the  face  of  the  bill  I  cannot  help  considering  the  tran- 
sactions stated  in  it  to  be  fraudulent.  Sir  William  Congreve 
entered  into  a  negotiation  with  Flattery  for  the  purchase  of  the 
property  in  question  at  the  price  of  10,000Z.  for  a  joint  stock 
Company  of  which  he  was  to  be  a  member  and  director.  After 
the  treaty  was  begun,  the  two  Clarkes  associated  themselves  with 
Sir  William  Congreve  in  the  scheme ;  and  the  negotiation  with 
Flattery  went  on.  The  object  was,  the  purchase  of  the  Arigna 
mines,  in  order  that  they  might  be  conveyed  to  a  Company  by 
whom  they  were  to  be  worked  ;  and  the  Company  was  to  consist, 
not  of  Congreve  and  the  Clarkes  alone,  but  of  a  considerable 
body  of  shareholders. 

It  appears  that,  in  the  course  of  these  negotiations,  Congreve 
and  the  Clarkes  became  desirous  of  making  a  profit  out  of  the 
original  transaction  for  the  purchase  of  Flattery's  interest  in  the 

t  27  E.  E.  150  (1  Sim,  37).  and  2  Buss.  126). 

t  26  B.  B.  22  (2  Sim.  &  St.  267,  §  2d  E.  E.  100  (1  Euss.  441). 
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HICHEN8  mines.  The  first  plan,  which  occurred  to  them,  was,  that  a 
CoNGBEVE.  conveyance  for  the  sum  of  10,000i.  should  be  made  to  persons 
nominated  by  them,  who  were  afterwards  to  convey  to  the 
Company  for  25,0002.  If  such  a  transaction  had  taken  place, 
and  the  particulars  had  been  concealed  from  the  Company,  it 
could  not  have  been  sustained ;  for,  considering  the  situation 
in  which  Congreve  and  the  Clarkes  stood  with  reference  to  the 
Company,  it  would  have  been  incumbent  on  them  to  have 
communicated  the  real  price  at  which  the  mines  had  been 
purchased  of  Flattery.  This  objection  seems  to  have  occurred 
to  them ;  and,  accordingly,  another  shape  was  given  to  the 
proceedings.  The  plan  now  adopted  was  this, — that  a  con- 
veyance should  be  executed  directly  from  Flattery  to  trustees 
for  the  Company ;  and  although  Flatter}'  had  agreed  to  convey 
[  ♦575  ]  the  property  for  10,000Z.,  that  in  this  conveyance  it  should  *be 
stated  that  the  purchase-money  was  25,0002.,  in  order  that  the 
difference  might  be  put  into  the  pockets  of  Sir  William  Congreve 
and  the  two  Clarkes,  and  some  other  individuals  whom  they 
might  choose  to  nominate.  Such  a  transaction  is  so  incorrect, 
that  it  is  quite  impossible  that  any  court  of  justice  could  permit 
it  to  stand;  and  if,  after  the  conveyance  had  been  so  made, 
reciting  that  the  price  paid  to  Flattery  was  25,0002.,  a  Company 
of  shareholders  was  formed,  who  acted  upon  that  representation, 
they  could,  in  justice,  be  chargeable  only  with  the  money  actually 
paid  to  Flattery ;  and  if  a  larger  sum  was  taken  out  of  their  funds, 
they  would  be  entitled  to  call  on  the  individuals,  into  whose  hands 
it  came,  to  refund  it.  In  substance,  therefore,  the.  plaintiffs  are 
entitled  to  relief. 

The  only  other  question  is,  whether,  in  point  of  form,  there 
is  any  objection  to  this  bill  ? 

The  suit  is  instituted  by  certain  shareholders  on  behalf  of 
themselves  and  all  others  who  may  choose  to  come  in  and  take 
the  benefit  of  the  suit.  It  has  been  argued,  that  the  case  comes 
within  the  clause  of  the  Act  of  Parliament.!  I  doubt  whether 
the  terms  of  the  clause  are  sufficient  to  comprehend  it ;  and  the 
spirit  of  the  Act  does  not  extend  to  transactions  such  as  are  in 

t  This  clause  is  sufficiently  set  forth  (for  the  purpose  of  this  report)  in 
the  head-note. 
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question  here.     That  clause  was  introduced,  in  order  that,  where      Hichbns 
the  Company  was  concerned  on  one  side,  and  individuals  contract-    congbeve. 
ing  with  it,  being,  perhaps  at  the  same  time  members,  were 
concerned  on  the  other,  suits  might  be  carried  on,  without  being 
impeded  by  the  objections  which  would  otherwise  have  arisen. 

Here  is  a  fund  in  which  all  the  shareholders  are  interested ; 
15,000Z.  has  been  improperly  taken  out  of  it :  a  fraud  has  been 
committed  on  them  all.  Is  it  necessary  *that  all  should  come  [  *676  ] 
into  a  court  of  justice,  for  the  purpose  of  joining  in  a  suit  with 
a  view  to  obtain  redress  ?  It  is  possible  that  the  number  of 
shareholders  may  be  six  thousand,  for  the  capital  of  the  Company 
is  fixed  by  the  Act  of  Parliament  at  800,000i.,  divided  into  shares 
of  50Z.  each ;  and  justice  never  could  be  obtained,  if  any  very 
great  number  of  plaintiffs  were  put  on  the  record. 

It  is  said  that  there  is  nothing  on  the  face  of  the  bill  which 
shews  that  the  shareholders  are  so  numerous,  that  they  could 
not  all  be  joined  as  parties  without  inconvenience.  I  think  it 
does  appear  sufficiently,  that,  if  all  were  joined,  the  number  ot 
complainants  would  be  inconveniently  great ;  first,  because  the 
shares  are  six  thousand  in  number,  and,  secondly,  because  it 
appears  by  the  Act  of  ParUament  that  there  were  then  upwards 
of  two  hundred  shareholders.  It  is  clear,  therefore,  that  justice 
would  be  unattainable,  if  all  the  shareholders  were  required  to 
be  parties  to  the  suit. 

It  is  said,  each  shareholder  might  file  a  bill  to  recover  his  propor- 
tion of  the  money.  Such  a  course  would  produce  enormous  incon- 
venience. Are  two  hundred  bills  to  be  filed,  in  order  to  do  justice 
in  this  matter  ?  If  justice  can  be  done  in  one  suit,  the  Court  will 
sustain  such  a  proceeding;  for  to  require  all  the  shareholders 
to  be  parties,  or  to  leave  each  shareholder  to  file  a  separate 
bill  to  redress  his  own  wrong,  would,  in  substance,  be  a  denial  of 
justice. 

In  the  present  case,  it  appears  to  me  that  justice  may  be  done 
in  one  suit  All  the  shareholders  stand  in  the  same  situation ; 
the  property  has  been  taken  out  of  their  common  fund ;  they 
are  entitled  to  have  that  property  brought  back  again  for  the 
benefit  of  the  concern.  When  all  parties  stand  in  the  same 
situation,  and  have  *one  common  right,  and  one  common  interest,       [  *677  ] 

B.B. ^VOL.  XXXII.  12 
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HicHEKs     in  what  respect  can  it  be  inconvenient  that  two,  or  three,  or  more, 

CoNQREVE.    should  suo  in  their  own  names  for  the  beneiBit  of  all  ? 

It  is  said  that  the  prayer  of  the  bill  is  incompatible  with  this 

form  of  proceeding ;    for  it  asks  that  the  transaction  may  be 

declared  fraudulent,  and  that  the  defendants  may  be  ordered  to 

pay  the  15,000Z.,  with  interest,  to  the  bankers  of  the  Company, 

on  the  account  and  for  the  use  of  the  Company.    Whether, 

ultimately,  the  decree  will  be  in  that  precise  form,  is  not  now 

the  question.     The  Court  may  think  it  right  to  direct  the  money 

to  be  repaid  with  interest ;  or  it  may  direct  inquiries ;  and  it  is 

not  improbable  that  the  money  may  be  ordered  to  be  brought 

back  into  the  general  funds  of  the  society.    But,  whatever  may 

be  the  particular  form  of  relief,  which  may  ultimately  be  given, 

there  is  no  doubt  that,  if,  at  the  hearing,  it  appears  that  this 

•    15,000Z.  was  obtained  by  fraud,  the  Court  will  make  a  decree, 

the  effect  of  which  will  be  to  compel  those,  who  were  parties 

to  the  transaction,  to  refund  the  money  to  those  to  whom  it 

rightfully  belongs. 

Demurrer  overruled. 

[  1  R.  &  ^.        The  answers  of  the  defendants  Congreve  and  the  Clarkes  set 
'  up  in  defence  an  alleged  intermediate  sale  made  to  them  on  their 

private  account,  and  before  the  Company  was  in  existence,  for 
the  sum  of  10,000/.  They  insisted  that  25,000i.,  the  price  charged 
iio  the  Company,  was  no  more  than  the  property  was  worth ;  that 
:a8  the  original  purchase  had  been  made  entirely  at  their  own 
personal  risk,  the  additional  15,000i.  was  a  profit  to  which  they 
were  fairly  entitled  on  the  resale ;  and  that  the  distribution  of 
that  sum  was  the  result  of  a  subsequent  arrangement  among 
themselves,  by  which  they  intended  at  once  to  stimulate  and 
reward  the  exertions  of  the  directors  for  the  success  of  the  new 
undertaking.  They  admitted,  that  in  the  conveyance,  which  was 
from  Flattery  directly  to  the  Company,  no  notice  was  taken  of 
their  intermediate  contract,  and  that  the  full  consideration  of 
25,000i.  was  expressed  to  be  paid  to  him,  although  he  received 
the  sum  of  10,000Z.  only  ;  but  this,  they  alleged,  was  done  with 
his  concurrence,  merely  to  simplify  the  title,  and  without  any 
intention  of  fraud  or  concealment,  an  intention  which  they 
positively  denied.     The  answer  of  the  Clarkes  admitted  that 
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cheques  to  the  amount  of  25,000?.,  payable  to  Flattery  or  bearer^  Hichens 
had  been  drawn  on  the  Company's  bankers,  and  that  the  money  congrbve. 
due  on  those  cheques  had  been  received  by  H.  Clarke,  who  had 
paid  him  10,000/.  in  cash  and  banknotes.  The  mode  in  which 
the  remaining  15,000L  had  been  appropriated  was  particularly 
set  forth;  and  it  appeared  that  2,041Z.  had  been  retained  by 
H.  Clarke  for  himself,  l,047i.  had  been  paid  to  his  brother 
J.  Clarke,  3,500i.  to  Sir  W.  Congreve,  and  that  the  residue, 
after  deducting  sundry  small  disbursements,  had  been  appor- 
tioned in  sums  of  not  less  than  1,000Z.  each  among  the  other 
defendants. 

On  the  22nd  of  May,  1828,  a  motion  was  made  on  behalf  *of       ^ay  22. 
the  plaintiffs,  that  the  defendants.   Sir  W.  Congreve  and  the     [•  •1^2,  n,  ] 
Clarkes,  might  be  ordered  to  pay  into  Court  respectively  such 
sums  of  money,  part  of  the  said  15,000Z.,  as  appeared  by  their 
answers  to  be  then  in  their  hands. 

Mr.  Home^  Mr.  Stigden,  Mr.  W.  Lee,  and  Mr.  Pemberton, 
for  the  motion. 

The  Attorney-General,  Mr.  Pepys,  and  Mr.  Phillimore,  for 
J.  and  H.  Clarke. 

Mr.  TwisB  and  Mr.  Loftus  Lowndes,  for  Sir  W.  Congreve. 

The  Vice-Chancellor  made  the  order. 


SHEBIFF  V.  COATES.  isso. 


(1  Buas.  &  Mylne,  159—169.) 


Ja».18,21,22. 


The  Court  will,  itself,  compare  and  decide  upon  alleged  piracies  by  ^^ 

inspection,  where  that  can  be  easily  and  safely  done.  -^  q       * 

This  was  a  motion  to  dissolve  an  injunction  (originally  granted  ^  ^^^  ^ 
ex  parte)  to  restrain  the  defendants  from  using  certain  patterns 
employed  in  the  printing  of  cotton  goods,  Q.nd  from  vending  the 
goods  so  printed,  the  plaintiffs  claiming  an  exclusive  property  in 
the  patterns  under  the  provisions  of  [certain  Acts  of  Parliament 
which  have  been  repealed  by  5  &  6  Vict.  c.  100,  s.  l.t  In  the 
course  of  the  case :] 

t  See  now  the  Patents,  Designs,  and  Trade  Marks  Acts,  1883—1888. 

12—2 
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Sheriff  The  Lord  Chancellor  observed,  that  as  this  was  a  case  capable 

CoATKs.      of  inspection,  the  Court  would  exercise  a  prima  facie  judgment  upon 
[  164  ]       it  without  referring  the  question,  as  was  usually  done,  to  the  Master. 

Some  of  the  patterns  were  accordingly  handed  up  to  his  Lord- 
ship, and  were  pronounced  to  be  very  much  alike :  some  slight 
differences  were  also  pointed  out.  The  designs  were  extremely 
minute,  and  consisted  of  waving  or  dotted  lines,  with  a  leaf  upon 
a  uniform  ground.  The  answers  denied  that  they  were  new,  or 
invented  by  the  plaintiffs. 

[Subsequently  in  the  course  of  his  judgment  the  Lord  Chan- 
cellor said:] 

[  168  ]  In  this  case  there  seem  to  be  two  questions,  first,  as  to  there 

being  a  piratical  imitation ;  and,  secondly,  as  to  the  originality 

of  the  pattern.     As  to  the  first,  I  entertain  very  little,  if  any  doubt.- 

It  appears  that,  after  the  original  was  drawn  and  printed,  a  specimen 

of  it  was  sent  to  Coates  [the  defendant]  through  the  medium 

of  Glover  [his  agent] ,  and  Coates,  after  he  had  seen  this  specimen, 

drew  the  pattern  which  is  supposed  to  be  the  imitation.     That 

pattern  has  been  produced  to  the  Court,  and,  on  inspection  and 

comparison  of  it  with  the  other,  I  can  perceive  no  difference,  or 

a  difference  so  slight,  as  to  be  colourable  only.     Secondly,  as  to 

the  originality,  it  is  essentially  necessary  that  the  party  applying 

for  equitable  interposition  should  establish  the  originality  of  the 

pattern  in  a  court  of  law.     Here  it  is  at  all  events  impossible  to 

come  to  any  satisfactory  conclusion  upon  that  subject,  since,  from 

the  difficulty  of  sifting  the  evidence,  and  the  want  of  a  power  to 

cross-examine  the  witnesses,  I  feel  myself  wholly  incompetent  to 

pronounce  whether  this  is  or  is  not  an  original  pattern.     The 

only  remaining  question  is,  whether  that  point  will  be  best 

determined  by  an  action  or  an  issue  ?    My  original  impression 

was  in  favour  of  the  former;  but  in  this  case  it  becomes  an 

important  consideration,  that,  from  the  language  of  the  statute, 

the  question  cannot  be  properly  tried  in  one  action.    An  action 

cannot  be  maintained  against  Coates,  Leaf,!  and  Glover.     To  try 

t  Leaf  had  purchased  from  Glover  with  full  knowledge  of  the  plaintiff's 
large  quantities  of  the  goods  produced  allegation  that  they  were  an  imita- 
by  Coates,  and  was  re-selling  the  same      tion  of  his  design. — 0.  A.  S. 
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it  properly  there  must  have  been  at  least  two  actions :  one  against 
Coates  the  printer,  and  another  against  Leaf  and  Glover  the 
vendors  with  knowledge.  But  here  the  question  of  originality 
may  be  tried  in  the  shape  of  an  issue,  giving  the  party  also  the 
opportunity  if  he  *chooses,  and  thinks  it  worth  his  while,  of 
trying  the  question  of  piratical  imitation  in  a  second  issue.  In 
the  meantime  I  shall  direct  the  injunction  to  be  dissolved,  and 
the  parties  to  keep  an  account  of  the  profits  of  their  sales.  For 
it  may  turn  out,  on  the  investigation  at  law,  that  the  pattern  is 
not  original ;  and  the  property  might  be  destroyed  by  continuing 
the  injunction  till  the  result  of  the  trial.     *     *     ♦ 


Sheriff 

V. 
COATKB. 


[  •leo  ] 


NORTON  V.  WOOD. 

(1  Buss.  &  Mylne,  178—180.) 

At  the  time  of  executing  a  bond  to  secure  a  sum  of  money,  the  obligors 
procure  a  letter  from  the  obligee,  stating  his  intention  not  to  call  in  the 
money  within  a  specified  period,  if  the  interest  be  regularly  paid :  the 
letter  is  a  binding  undertaking. 

Payments  of  interest  made  one  or  even  two  days  after  they  became 
due,  are  no  defeasance  of  the  undertaking,  if  the  grantor  accepts  them 
without  objection. 

One  of  the  plaintiffs  was  indebted  to  the  defendant  in  the  sum 
of  6,000L,  to  secure  the  repayment  of  which,  with  interest,  the 
other  plaintiffs  joined  with  the  principal  debtor  in  executing  a 
bond  for  the  amount ;  and  at  the  same  time  stipulated  for  and 
obtained  from  the  obligee  a  written  memorandum,  which  was  in 
these  terms:  "15th  April,  1826.  Mr.  B.  Norton  and  Mr.  W. 
Norton.  Gentlemen,  If  the  interest  on  the  money,  say  6,000i., 
be  regularly  paid,  it  is  not  my  intention  to  call  in  the  amount  for 
four  years  from  this  day.     I  am,  &c.  John  Wood." 

The  obUgee  having  commenced  an  action  on  the  bond,  the  bill 
was  filed  to  have  the  benefit  of  the  undertaking,  and  to  stay 
the  proceedings  at  law.  The  answer  stated,  that  the  plaintiff, 
W.  Norton,  had  paid  to  the  defendant  the  following  sums  in 
respect  of  the  interest  of  the  said  6,0002. :  on  the  15th  of  October, 
1826,  the  sum  of  150Z. ;  on  the  17th  of  April,  1827,  the  sum  of 
150i. ;  on  the  16th  of  October,  1827,  the  sum  of  160Z. ;  on  the 
15th  of  April,  1828,  the  sum  of  1502. ;  and  on  the  14th  of  October, 


1830. 
Feb.  6. 

Lord 

Lyndhubst, 

L.C. 

[178] 
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KoBTON  1828,  the  sum  of  150Z. ;  and  that  the  plaintiff  had  in  manner 
Wood.  aforesaid  paid  to  the  defendant  the  interest  of  the  whole  of  the 
sum  of  6,000i.,  down  to  the  15th  of  October,  1828,  which  was 
admitted  to  be  the  last  half  yearly  day  of  payment :  but  the 
defendant  denied  that  such  interest  was  in  all  instances  regularly 
paid,  inasmuch  as  the  same  was  payable  on  the  15th  of  April 
and  the  15th  of  October  in  each  year ;  whereas,  in  one  of  the 
[  •ITS  ]  cases  above  mentioned,  it  was  not  paid  till  *the  17th  of  April, 
and  in  another  till  the  16th  of  October. 

The  Yice-Chakcellob  was  of  opinion  that  the  memorandum 
amounted  in  equity  to  a  good  undertaking  in  the  first  instance, 
but  that,  under  the  circumstances  stated  in  the  answer  with 
respect  to  the  manner  in  which  the  interest  had  been  paid,  it 
had  ceased  to  be  binding  on  the  defendant,  and  he  therefore 
dissolved  the  injunction. 

Mr.  Bicker Btethy  on  moving  to  discharge  that  order,  submitted 
that  the  Yice-Ghancellor's  construction  of  the  memorandum  was 
right,  but  that  no  breach  of  the  condition  had  ever  taken  place. 
On  one  occasion  the  interest  had  been  paid  a  day  before  it  became 
due,  and  it  had  once  been  too  late  by  a  single  day,  and  once  by 
two  days ;  but  these  were  mere  accidental  slips,  the  benefit  of 
which,  if  they  could  not  be  relieved  against  in  equity,  was  waived 
by  the  defendant  accepting  the  money  without  objection  at  the 
time,  and  by  continuing  to  receive  other  payments,  which  were 
made  on  the  proper  days. 

Mr.  Barber,  contra,  contended  that  this  memorandum  imposed 
no  obligation  on  the  grantor,  but  was  simply  an  expression  of  his 
intention,  which  circumstances  might  induce  him  to  change. 
The  bankruptcy  of  the  principal  debtor  had  occurred  since,  which 
altered  the  case  very  materially.  At  any  rate,  there  had  been 
what  would  amount  to  a  breach  of  the  condition  at  law ;  for  the 
interest  had  not  been  regularly  paid  at  the  day,  and  if  the  defen- 
dant was  to  be  held  strictly  to  the  terms  of  his  agreement,  under 
a  state  of  things  so  very  different,  so  in  fairness  should  the 
plaintiffs.    If  the  scales  were  held  evenly  between  the  parties, 
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they  would  be  left  *to  their  legal  remedies.  The  acceptance  of 
the  interest,  which  was  a  debt  due  independent  of  the  memorandum, 
could  be  no  waiver. 

The  Lord  Changbllob: 

The  question,  whether  payment  of  interest  tendered  after  it  is 
due,  and  accepted  by  the  creditor,  is  or  is  not  a  regular  payment, 
is  one  which  at  law  would  be  left  to  the  jury.  As  to  the  construc- 
tion to  be  put  upon  the  memorandum,  I  agree  with  the  opinion 
of  the  Yice-Chancellob  ;  and  then,  the  only  remaining  question 
will  be,  whether  this  amounts  to  a  regular  payment  of  the  interest. 
Upon  that  point  I  feel  myself  bound  to  express  a  different  opinion 
from  that  entertained  by  his  Honor.  I  think,  if  money  is  tendered 
after  the  period  when  it  became  due,  and  the  person  to  whom  it 
has  been  paid  does  not  see  fit  to  refuse  it,  it  is  a  waiver  of  the 
objection ;  it  must  be  taken  as  a  regular  payment,  if  the  person 
receives  it  the  day  after  without  making  any  objection.  The  order 
of  the  Yice-Chancellob  must  be  discharged ;  but  if  any  interest 
has  since  become  due,  it  is  competent  to  the  defendant  to  move 
to  dissolve  the  injunction. 


NOBTON 

r. 
Wood. 

[  ♦180  ] 


COATS  OR  COATES  v.  The  CLAEENCE  EAILWAT 

COMPANT.t 

(1  Buss.  &  Myhie,  181—185 ;  S.  C.  8  L.  J.  Ch.  72.) 

A  railway  company,  in  exercise  of  the  powers  conferred  on  them  by 
an  Act  of  Parliament,  which  gave  compensation  to  persons  whose  property 
might  sustain  damage  from  their  operations,  were  proceeding  to  erect  an 
arch  over  a  mill-race,  for  the  purpose  of  sustaining  an  embankment  on 
which  the  railway  was  to  be  constructed ;  and  it  appeared  that  injury 
would  be  done  to  the  mill  if  the  arch  were  of  the  proposed  dimensions, 
but  that  the  injury  would  be  avoided  if  the  arch  were  of  certain  larger 
dimensions;  an  injunction  was  granted  to  restrain  the  Company 
from  making  over  tbe  mill-race  an  arch  of  less  than  certain  specified 
dimensions.  * 

An  Act  of  Parliament,  passed  in  the  ninth  year  of  Geo.  IV., 

incorporated  a  number  of  persons  under  the  name  of  the  Company 

of  Proprietors  of  the  Clarence  Railway ;  gave  them  the  powers 

t  Hood  V.  N.  E.  Bail.  Co.  (1870)  L.  E.  11  Eq.  116;   Vernon  v.  Vutry  of 
SL  James,  Westminster  (1880)  16  Ch.  Div.  449. 


1829. 

August, 

November, 

1880. 
January, 

Lord 

LYNDHUB8T, 

L.a 
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I  •182  ] 


necessary  for  making  a  railway  through  certain  specified  districts ; 
and,  for  that  purpose,  authorized  them  to  enter  into, , and  do 
various  acts  in  and  upon,  the  lands  of  all  persons  whomsoever ; 
at  the  same  time,  providing  that  the  Company  should  do  as  little 
damage  as  might  be  in  the  execution  of  the  powers  conferred  on 
them,  and  that  they  should  make,  to  the  owners  and  occupiers 
of,  and  all  persons  interested  in,  any  hereditaments  which  might 
be  taken,  used,  or  injured,  full  satisfaction  for  all  the  damages 
sustained  by  reason  of  the  execution  of  such  powers :  And — for 
settling  all  differences  which  might  arise  between  the  Company 
and  the  owners  and  occupiers  of,  and  the  persons  interested  in, 
the  hereditaments,  which  might  be  set  out  and  ascertained  for 
making  the  said  railways  or  tramroads,  and  other  works  and  con- 
veniences, or  which  might  be  otherwise  affected  or  prejudiced  by 
the  execution  of  the  powers  thereby  granted,  touching  the  purchase- 
money  to  be  paid,  or  recompence  to  be  made  respectively,  for  or 
in  respect  of  the  same — it  was,  amongst  other  things,  enacted, 
that,  if  any  person,  seised  or  possessed  of,  or  interested  in  any 
such  hereditaments,  should  not  agree  with  the  Company  for  the 
sale  and  conveyance  of  their  interests  therein,  a  jury  should  assess 
and  ascertain  the  sum  or  sums  of  money  to  be  paid  for  the  pur- 
chase of  such  hereditaments,  and  also  what  separate  and  distinct 
*sum  or  sums  of  money  should  be  paid  by  way  of  recompence, 
either  for  damage  which  should  before  that  time  have  been 
sustained,  or  for  the  future  temporary  or  perpetual  continuance 
of  damage,  the  cause  or  occasion  of  which  should  have  been  only 
in  part  obviated,  repaired,  or  remedied.  A  subsequent  clause 
enacted,  that  the  Company  should,  at  their  own  costs  and  charges, 
make,  or  cause  to  be  made,  such  arches,  tunnels,  culverts,  drains, 
or  other  passages,  over,  under,  or  by  the  side  of  the  railways  or 
tramroads,  and  the  fences  on  the  sides  thereof,  and  of  such  depth, 
breadth,  and  dimensions,  as  should  be  sufficient  at  all  times  to 
convey  the  water  cleflr  from  the  lands  adjoining  or  lying  near  to 
the  said  railways  or  tramroads,  without  obstructing  or  impeding 
the  same,  to  the  prejudice  of  any  of  the  said  lands  or  grounds. 

The  bill  was  filed  against  the  Company  by  the  owner  of  a  water 
corn-mill,  and  of  a  mill-race,  by  which  water  was  conveyed  from 
a  neighbouring  brook.     It  stated  that  the  intended  railway  was 
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to  pass  over  this  mill-race ;  that,  in  pursuance  of  such  intention, 
the  Company  were  about  to  build  a  bridge  over  the  mill-race,  as 
a  foundation  for  a  large  and  heavy  embankment,  on  which  the 
railway  was  to  be  constructed  ;  that  the  proposed  dimensions  of 
the  bridge  were  insuflBcient  for  the  effectual  support  of  the 
embankment  and  the  railway,  and  too  small  to  secure  at  all  times 
the  free  passage  of  the  water ;  and  that  the  intended  works,  if 
executed  in  the  manner  then  contemplated,  would  greatly  injure 
the  plaintiff's  mill.  Part  of  the  relief  prayed  was,  that  the 
Company  might  be  restrained  from  building  over  the  mill-race 
any  bridge  of  the  dimensions,  size,  and  construction  thereinbefore 
specified,  or  any  other  bridge,  unless  the  same  should  be  of  such 
dimensions  and  strength  as  would  effectually  support  the  embank- 
ment ♦and  railway,  permit  the  water  to  pass  to  and  from  the  mill 
as  freely  and  uninterruptedly  as  theretofore,  and  leave  to  the 
plaintiff  the  benefit  of  the  several  ways  and  passages  then  enjoyed 
by  him  on  the  banks  of  the  mill-race. 

The  plaintiff  moved  for  an  injunction  :  and,  after  some  discus- 
sion, an  order  was  made  by  consent,  referring  it  to  an  engineer 
to  report,  whether  the  mill  would  sustain,  in  respect  to  the  flooding 
and  supply  of  water,  any  and  what  injury  from  the  execution  of 
the  proposed  works ;  and  the  Company  were  to  be  at  liberty,  in 
the  meantime,  to  proceed  in  the  erection  of  their  bridges,  under- 
taking to  abide  by  any  further  order  of  the  Court  respecting 
them. 

The  engineer  reported,  that  the  mill  would  sustain  injury  as 
well  from  the  retardation  of  the  stream  in  passing  through  an 
arch  of  the  figure  and  dimensions  of  the  passage  proposed  to  be 
left  for  the  mill-race  under  the  intended  embankment,  as  from 
occasional  obstructions  of  the  archway  during  winter  by  the 
accumulation  of  ice  and  wreck,  which  it  would  be  extremely 
difficult,  if  not  wholly  impossible,  for  the  miller  to  remove  ;  and 
that,  in  order  to  secure  to  the  plaintiff  the  same  enjoyment  of 
the  working  power  of  his  mill  as  he  would  have  had  if  the 
Clarence  Railway  had  not  been  constructed,  the  arch  over  the 
mill-race  ought  to  be  of  certain  dimensions  therein  specified. 

The  defendants  now  moved  that  the  report  of  the  engineer 
might   be   rescinded,   or  not  confirmed;    that   they  might   be 
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Coats        discharged  from  their  undertaking ;   and  that  they  might  be 
The         allowed  to  proceed  generally  with  their  works. 

CLABENGE 

Railway 

Company.  The  Solicitor-General  and  Mr.  Ching^  for  the  motion. 

[184] 

Mr.  Bickersteth  and  Mr.  John  Wilson,  contra. 

In  support  of  the  motion,  it  was  contended,  that  the  con- 
clusion to  whi6h  the  engineer  had  come  was  contrary  to  the 
evidence,  and  that  the  proposed  works  would  not  inflict  any 
injury  on  the  plaintiff.  But  admitting  that  some  injury  might 
ensue,  the  Court  had  no  jurisdiction.  The  Act  of  Parliament 
had  pointed  out  the  only  remedy  to  which  the  plaintiff  was 
entitled;  it  had  given  him  a  right  to  compensation,  and  had 
fixed  the  mode  in  which  the  amount  of  compensation  was  to  be 
ascertained.  He  might  claim  that  compensation,  but  he  could 
not  call  upon  the  Court  to  prevent  the  Company  from  exercising 
the  powers  which  the  Act  of  Parliament  had  conferred  on  them. 
The  case  would  be  different,  if  the  Company  were  proposing  to 
do  what  the  Act  of  Parliament  did  not  authorize  ;  but  there  was 
no  suggestion  to  that  effect :  it  was  not  even  hinted  that  they 
were  exceeding  their  powers.  The  complaint  was  merely,  that, 
in  doing  what  the  Act  empowered  them  to  do,  they  were  about  to 
inflict  injury  on  the  plaintiff's  property. 

On  the  other  hand,  it  was  argued  on  behalf  of  the  plaintiff, 
that  the  right  to  compensation,  given  by  the  Act  of  Parliament, 
did  not  exclude  the  regulating  and  restraining  jurisdiction  of  the 
Court ;  and  that  nothing  would  be  more  pernicious  than  to  hold, 
that  the  large  and  ample  powers,  conferred  by  such  Acts  of 
Parliament,  were  not  subject  to  any  control.  The  Company  were 
not  to  be  prevented  from  doing  any  thing  which  was  necessary 
to  the  due  prosecution  of  their  undertaking ;  but,  on  the  other 
hand,  they  were  not  to  prosecute  it  in  such  a  manner  as  to  do 
unnecessary  injury  to  others.  They  had  a  right  to  build  a  bridge 
[•185]  over  the  mill-race  ;  *but  a  bridge  of  the  dimensions  which  they 
proposed  to  erect  would  lessen  the  working  power  of  the  mill, 
while  a  bridge  of  somewhat  larger  dimensions  would  leave  it 
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unimpaired.    Why,  then,  were  they  to  be  permitted  to  exercise 
their  powers  in  such  a  manner  as  would  be  injurious  to  the  owner 


Coats 

r. 
The 

of  the  mill,  when,  by  incurring  a  little  more  expense,  they  might     railway 

accomplish  their  object  without  damage  to  any  one  ?  Company. 


The  Lord  Chancellor  was  of  opinion  that,  in  such  a  case,  the 
Court  ought  to  interfere  to  protect  the  plaintiff ;  and  he  awarded 
an  injunction,  by  which  the  Company  were  restrained  from  making 
over  the  mill-race  any  arch  of  lesp  dim3nsions  than  the  arch 
recommended  by  the  engineer's  report. — ^Eeg.  Lib.  1829,  A.  1827. 


PEITCHAED  V.  DRAPEE.t 

(1  Bufls,  &  Mylne,  191—202;  affirmed  (nom.  Nottidge  v.  Prichard) 
2  CI.  &  Fin.  379.) 

Declarations  of  one  partner,  as  to  the  payment,  subsequently  to  a 
dissolution,  of  a  debt  due  to  the  partnership,  are  admissible  against  the 
other  partner. 

One  of  the  two  partners,  after  the  dissolution  of  the  partnership, 
reoeived  the  rents  of  a  debtor  to  the  partnership,  and  retained  out  of 
them  the  amount  of  the  debt ;  and  he  stated,  that  he  did  this  on  an 
understanding  that  the  debtor  should  have  credit  for  the  sum  so  retained, 
and  that  he  considered  the  debt  to  have  been  satisfied  by  these  monies  ; 
but  no  accoiut  had  been  settled  between  him  and  the  debtor :  Held, 
that,  as  against  the  other  pai-tner,  the  debt  to  the  partnership  was  not 
to  be  considered  as  satisfied. 

Thb  plaintiff  Pritchard  and  the  defendant  Draper,  being  in 
partnership  as  solicitors  and  attorneys,  were  employed  by 
Sir  Thomas  M.  Wilson  in  that  capacity,  and  also  as  receivers 
of  the  rents  of  his  estates.  The  partnership  was  dissolved  in 
October,  1817.  From  that  time  until  September,  1820,  Draper 
was  the  solicitor  of  Sir  Thomas  Wilson,  and  the  receiver  of  his 
rents ;  and  of  that  fact  Pritchard  was  well  aware.  In  July,  1818, 
Draper  transmitted  to  Sir  Thomas  Wilson  a  bill  of  costs  due 
from  him  tD  the  partnership  ;  ajid  the  balance  against  Wilson  on 
that  bill,  after  giving  him  credit  for  various  payments,  amounted 
to  442Z.  On  the  17th  of  February,  1821,  Pritchard  gave  notice 
to  Sir  Thomas  Wilson  not  to  pay  Draper  the  balance  of  the  bills 
due  to  the  late  partnership.    On  the  22nd  of  the  same  month 


1830. 
Jan,  28. 

Bolls  Court. 
Leach,  M.R. 
On  Appeal. 

1831. 
July  1,  5. 

I^rd 

Bbouoham, 

L.C. 

Himte  of 

Li>rd», 

1834. 

June  18. 

[191] 


t  Partnership  Act,  1890,  s.  15. 
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Pritchard  Draper  entered  into  a  written  agreement  with  Pritchard,  by 
Drapkr.  which,  after  reciting  that  7501.  was  due  to  Pritchard  in  respect 
of  the  partnership  transactions,  he,  Draper,  engaged  to  secure 
the  repayment  of  that  sum  by  his  bond,  and  by  an  assignment 
of  all  the  outstanding  partnership  debts;  and,  immediately  after- 
wards, notice  of  this  agreement  was  served  on  Sir  Thomas 
Wilson. 

The  suit  was  instituted  in  May,  1821,  by  Pritchard  against 
[•192]  Draper  and  Sir  Thomas  M.  Wilson,  for  the  purpose  *of  having 
an  account  taken  of  what  was  due  from  Sir  Thomas  M.  Wilson 
to  the  partnership.  The  bill  stated  that  the  defendants  alleged 
that,  after  the  dissolution.  Sir  Thomas  M.  Wilson  paid  to  Draper 
the  debt  due  to  the  partnership;  and  it  charged  that,  if  any 
payment  took  place,  it  was  made  after  Sir  Thomas  M.  Wilson 
had  notice  of  Draper's  agreement  to  assign  the  outstanding  debts 
to  Pritchard. 

Sir  Thomas  Wilson  died  before  he  had  put  in  an  answer.  The 
suit  was  revived  against  his  executors ;+  and  they,  by  their  answer, 
stated,  that  no  bill  of  costs,  signed  conformably  to  the  Act  of 
Parliament,!  had  been  delivered  to  them  or  to  Sir  Thomas 
Wilson.  The  plaintiff  then  filed  a  bill  of  supplement,  in  which 
he  alleged  that,  subsequently  to  the  institution  of  the  suit, 
namely,  on  the  27th  of  May,  1823,  he  delivered  to  one  of  the 
executors  a  bill  of  costs,  signed  in  conformity  to  the  requisitions 
of  the  Act  of  Parliament. 

At  the  original  hearing,  a  decree  was  made,  referring  it  to  the 
Master  to  tax  Pritchard  and  Draper's  bill  of  costs,  and  to  take  an 
account  of  what,  if  any  thing,  was  due  from  the  estate  of  Sir 
Thomas  M.  Wilson  in  respect  of  such  bill ;  with  liberty  to  state 
special  circumstances. 

In  the  proceedings  before  the  Master,  interrogatories  for  the 
examination  of  Draper  were  exhibited  both  by  the  plaintiff  and 
by  the  executors  of  Sir  Thomas  M.  Wilson.  Draper,  in  his  answer 
to  the  plaintiff's  interrogatories,  stated  that  he  did  not,  after 
the  dissolution  of  the  partnership,  settle  any  account  with  Sir 
Thomas  M.  Wilson  ;  that  Sir  Thomas  M.  Wilson  had  not  debited 
him  with,  or  in  writing  allowed  him,  any  sum  expressly  on 
t  Messrs.  Nottidge,  Black  and  Stride.  X  2  Geo.  II.  c.  23,  s.  23. 
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account  of  costs :  and  that  no  account  had  been  adjusted  or    Pbitcbabd 

f. 

agreed  upon  between  them,  in  which  credit  *was  given  to  the  dbapbr. 
examinant  for  any  sum  as  paid  to  or  retained  by  him  on  account  [  *193  ] 
of  costs.  In  answer  to  the  interrogatories  exhibited  by  the  execu- 
tors of  Sir  Thomas  M.  Wilson,  he  stated  that  Sir  Thomas  M. 
Wilson  had  desired  him,  when  he  had  monies  in  his  hands,  to 
retain  what  he  wanted :  that  he  accordingly  from  time  to  time 
retained  various  sums  with  the  permission  or  by  the  direction 
of  Sir  Thomas  M.  Wilson ;  that  by  these  means  the  examinant 
received  the  whole  amount  of  the  bill  of  costs  due  to  the  partner- 
ship at  the  dissolution  ;  that  the  full  balance  of  the  bill  was  paid 
in  September,  1820,  when  he  retained  a  sum  of  2822. ;  and  that 
it  was  understood  by  him,  and,  as  he  believed,  by  Sir  Thomas 
M*.  Wilson,  that  credit  should  be  given  to  the  examinant  in  his 
account  with  Sir  Thomas  M.  Wilson  for  the  sums  so  paid  and 
retained  by  him,  when  the  accounts  should,  at  a  future  time,  be 
settled  between  them. 

The  circumstances,  as  stated  above,  were  found  by  the  report ; 
but  the  Master  was  of  opinion  that  the  balance  of  442Z.  was  still 
due  from  Wilson's  estate.  And  the  question,  on  further  direc- 
tions, was,  whether  the  debt,  which  was  due  from  Wilson  to  the 
partnership  at  the  time  of  the  dissolution,  was  satisfied  by  the 
sums  subsequently  received  and  retained  by  Draper. 

Mr.  Treslove  and  Mr.  0.  And-er8on,  for  the  plaintiff : 

*  *  Draper's  examination  ought  not  to  be  referred  to.  He 
was  examined  *as  a  party  in  the  cause.  The  plaintiff  does  not  [  *19^  ] 
need  to  have  recourse  to  any  part  of  either  of  the  examinations 
in  order  to  support  his  case ;  and  the  defendant  cannot  read 
them  to  disprove  that  case.  Even  if  Draper's  statements  be 
admitted,  they  do  not  shew  that  the  debt  due  to  the  partnership 
was  in  any  way  satisfied.  All  that  appears  is,  that  he  had 
monies  in  his  hands  as  receiver  to  Sir  Thomas  M.  Wilson  ; 
and  he  now  chooses  to  say,  that  these  monies  were  retained  by 
him  in  satisfaction  of  the  partnership  debt.  It  is  clear  that 
nothing  passed  at  the  time,  which,  if  Sir  Thomas  M.  Wilson 
had  brought  an  action  against  him  for  the  balance  in  his  hands 
as  receiver,  would  have  enabled  him  to  set  off  the  debt  due  to 
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Pbitchabd    the  partnership  against  that  demand :  Jefs  v.  Wood,^  Heath  v. 
Ubapbb.      Percival.  I 

Mr.  Pemberton  and  Mr.  Cooper,  contra  : 

The  Master  has  set  forth  in  his  report  the  substance  of  Draper's 
examination ;  and  it  is  an  extraordinary  position  to  say,  that  the 
Court  is  not  to  look  at  what  the  Master  has  so  stated ;  particu- 
larly when  it  is  considered  that  one  of  the  examinations  is  in 
answer  to  interrogatories  exhibited  by  the  plaintiff.  From  these 
examinations  it  appears  that  Draper,  out  of  the  monies  which 
came  into  his  hands  as  receiver,  retained  the  amount  of  the  bill 
of  costs  in  or  prior  to  September,  1820,  and  that  he  did  so  with 
the  permission  of  Sir  Thomas  M.  Wilson,  and  on  the  under- 
standing of  both  parties,  that  Sir  Thomas  M.  Wilson  was  to  have 
credit  for  that  sum  on  the  final  settlement  of  accounts.  Retainer, 
under  such  circumstances,  is  the  same  thing  with  payment ;  and 
as  the  claim  of  the  partnership  would  have  been  extinguished  by 
a  payment  in  1820  to  Draper,  it  must  be  equally  satisfied  by  his 
[  *195  ]  retainer  of  the  amount.  It  is  quite  immaterial  ''^that  no  formal 
settlement  of  accounts  took  place,  in  which  Sir  Thomas  Wilson 
was  debited  with  the  sum  so  retained,  or  that  there  was  not  an 
express  sanction  of  the  act  of  Draper  on  each  occasion  on  which 
any  sum  was  retained.  The  substance  of  the  transaction  was, 
that,  by  the  agreement  and  understanding  of  both  parties.  Draper 
was  entitled  to  retain  the  amount  of  the  bill  of  costs  out  of  the 
monies  in  his  hands  ;  and  the  only  question  that  remains  is,  did 
he  so  retain  it  ? 

The  Master  of  the  Rolls  : 

Had  the  case  made  by  the  bill  been  consistent  with  the  facts 
as  they  appear  in  the  report,  the  Master's  finding  would  have 
been  consistent  with  the  law.  But  the  case  made  by  the  bill  is 
totally  different  from  the  case  stated  in  the  report.  The  bill 
alleges  that  the  partnership  debt,  if  paid  at  all,  was  paid  by  Sir 
Thomas  Wilson,  after  he  had  notice  of  the  assignment  by  Draper 
to  Pritchard  of  all  the  outstanding  partnership  debts :  whereas  it 

t  2  P.  Wms.  129.  t  1  P-  Wms.  683. 
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turns  oat  that  the  payment,  on  which  the  defendants  insist,  was  Pritchabd 
prior  to  the  assignment,  and  consequently  prior  to  any  notice  of  dbajpeb. 
the  assignment.  It  is  clear  that  payment,  after  dissolution,  by 
a  debtor  of  a  partnership  to  any  one  partner,  is  a  good  payment, 
unless  there  be  notice  that  the  debts  are  to  be  paid  to  some  other 
person.  If  the  debtor,  instead  of  paying  what  he  owes,  gives  one 
of  the  partners  authority  to  receive  monies  on  his  account,  in  the 
confidence  that  they  will  be  applied  in  satisfaction  of  his  debt, 
retainer  of  these  monies  by  the  partner  receiving  them  is  equiva- 
lent to  payment.  In  the  present  case  it  must  be  intended,  that 
Sir  Thomas  Wilson  gave  Draper  authority  to  retain  monies  due 
to  him,  in  the  confidence  that  these  monies  were  to  be  applied  in 
payment  of  the  debt  due  to  the  partnership. 

The  bill  must  be  [  196  ] 

Dismissed,  with  costs  up  to  the  original  hearing. 

From  that  decree  the  plaintiff  now  appealed. 

Sir  Edward  Siigden,  Mr.  Treslove,  and  Mr.  0.  Anderson,  for         I83i. 
the  appellant :  '^"^y  i- 

The  admissions  of  Draper,  in  an  examination  taken  long 
after  the  partnership  was  dissolved,  and  touching  matters 
which  had  happened  subsequently  to  the  dissolution,  could  not 
be  evidence  to  affect  the  rights  of  his  former  partner :  Wood  v. 
Braddick.\     *     ♦     * 

The  Solicitor-General  I  and  Mr.  Cooper,  in  support  of  the  [197] 
decree,  insisted  that  the  suit  ought  to  have  been  dismissed  at  the 
original  hearing.  No  bill  of  costs  had  been  delivered  a  month 
before  the  filing  of  the  bill,  as  was  required  by  the  2  Geo.  II. 
c.  23,  s.  23. §  *  *  The  evidence  of  the  defendant  Draper, 
touching  matters  that  occurred  after  the  separation,  but  having 
a  direct  reference  to  partnership  transactions,  was  clearly  admis- 
sible. *  *  It  was  fully  made  out  that  Draper  was  suflBciently 
authorized  to  make  the  application  of  the  sums  in  his  hands  in 
discharge  of  the  partnership  demand. 

t  9  K.  B.  711  (1  Taunt.  104).  c.  19,  8.  75.     [See  now  6  &  7  Vict. 

J  Sir  W.  Home.  c.  73,  8.  37.] 

§  Made  perpetual  by  30  Qeo.  II. 
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pbitchard    The  Lord  Chancellor:! 

V. 

deapeb.  The  debt,  which  the  suit  seeks  to  recover,  was  a  taxable  bill  of 

*^^J^'  costs;  and  if  an  action  at  law  had  been  *brought,  it  could  not 
r  ^igg  J  have  been  maintained  on  the  evidence  which  was  before  Lord 
GiFFORD,  when  he  made  the  original  decree ;  for  the  2  Geo.  II. 
requires  that  a  signed  bill  should  be  delivered  one  month  before 
the  action  brought,  and  in  the  present  case  no  such  bill  had  been 
delivered.  Suits  in  equity  are  subject  to  this  provision  of  the 
statute  as  well  as  actions  at  law ;  and  the  words  "  solicitor  in 
Chancery  "  are  expressly  inserted  in  the  Act. 

The  supplemental  bill,  which  was  subsequently  filed  for  the 
purpose  of  remedying  that  defect,  and  of  introducing  the  state- 
ment that  a  bill  of  costs  duly  signed  had  been  delivered  after  the 
institution  of  the  suit,  could  not  have  cured  this  objection  :  and 
if  the  decree  of  Lord  Gifford  had  been  appealed  from,  it  could 
not  have  stood ;  the  original  bill  must  have  been  dismissed.  But 
that  judgment  not  having  been  appealed  from,  I  think,  on  the 
whole,  it  is  now  too  late  to  take  the  objection. 

The  question  in  the  cause  is,  whether  or  not  Sir  Thomas 
Wilson  has  paid  the  bill  of  costs  which  was  due  to  the  firm  of 
Pritchard  and  Draper ;  and  that  turns  upon  this, — whether  the 
payment  is  proved  or  not  by  Draper's  examination.  Draper  was 
a  partner  at  the  time  when  the  liability  was  incurred  :  the  con- 
tract, out  of  which  it  arose,  was  made  by  Sir  Thomas  Wilson  with 
Draper  and  Pritchard  jointly,  and  they  were  jointly  e^nployed  by 
him.  Draper  is  examined,  after  the  partnership  had  ceased,  as 
to  a  fact  relating  to  the  partnership  transactions,  or  connected 
with  them,  but  which  fact  took  place  after  the  dissolution  of  the 
partnership.  The  case,  then,  stands  thus :  is  this  deposition  of 
Draper,  who  was  once  a  partner  with  Pritchard,  but,  at  the  time 
of  the  deposition,  had  ceased  to  be  such  partner,  evidence,  not 
[  'log  ]  only  with  respect  to  what  took  *place  during  the  partnership  in 
connection  with  partnership  transactions,  but  with  respect  to 
what  took  place  relating  to  a  partnership  transaction  subse- 
quently to  the  cessation  of  the  partnership  ? 

Suppose  the  question  arose  in  an  action  at  law,  and  that 

t  Lord  Brougham. 
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another  witness  had  proved  that  Draper,  after  he  had  ceased  to  Pritghabd 
be  a  partner,  had  made  an  admission  touching  something  relative  draper. 
to  a  partnership  transaction,  which  something  took  place  subse- 
quently to  the  termination  of  the  partnership :  that,  I  am  of 
opinion,  would  have  been  evidence.  If,  before  Lord  Tenterden's 
Act,  two  persons  made  a  joint  promissory  note,  and  six  years  ran 
before  an  action  was  brought,  an  acknowledgment  of  liability  by 
one  of  those  persons  was  sufficient  to  take  the  case  out  of  the 
Statute  of  Limitations,  although  made  respecting  a  fact  which 
took  place  long  after  the  connection  of  the  parties,  as  makers  of 
the  note,  had  ceased.  That  was  decided  by  the  King's  Bench  in 
Wkitconib  V.  Whiting y\  and  the  same  doctrine  was  held  in  the 
Common  Pleas.  In  such  circumstances,  a  declaration  made  by 
one  partner  only  was  sufficient  to  bind  the  other,  and  to  support 
the  action  against  both  ;  and  upon  this  specific  ground, — that,  in 
respect  of  the  promissory  note  on  which,  in  Whitcomb  v.  Whiting, 
the  question  arose,  the  liability  was  joint ;  and  what  one  person, 
jointly  liable,  says  respecting  the  subject-matter  of  a  joint 
contract,  is  evidence  to  aflfect  all  his  co-contractors.  So  firmly 
settled  was  the  law  on  this  point,  that,  to  alter  it,  an  express 
clause  has  been  inserted  in  Lord  Tenterden's  Act. 

Now,  wherein  does  such  a  case  as  that  which  I  have  mentioned 
differ  from  the  present  ?  This  was  a  partnership  transaction — 
a  joint  claim  arising  out  of  a  joint  *employment.  The  partner-  [  '200  ] 
ship,  it  is  true,  had  ceased ;  but  so,  in  Whitconib  v.  Whiting,  had 
the  connection  between  the  two  makers  of  the  promissory  note. 
Wood  V.  Braddickfl  as  far  as  it  goes,  is  in  favour  of  the  same 
doctrine.  There  the  letter  of  one  Cox,  written  after  the  cessation 
of  the  partnership  between  him  and  the  defendant,  and  stating  a 
balance  to  be  then  due  from  them,  was  held  to  be  admissible. 
That  was  a  declaration  relating  to  something  connected  with 
partnership  transactions,  but  which  something  happened  after 
the  cesser  of  the  partnership. 

Upon  the  whole,  I  am  clearly  of  opinion  that  the  declaration  of 

Draper  would  have  been  evidence  ;  and  afortion,  that  his  formal 

examination  in  the  cause  is  evidence  to  afifect  Pritchard's  right 

in  a  partnership  affair,  although  touching  matters  which  have 

t  Douglas,  652.  J  9  B.  B.  711  (1  Taunt.  104). 

B.R. — vjii.  xxxn.  13 
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Pritchard  occurred  since  the  dissolution  of  the  partnership,  namely,  the 
D.'SAPBB.  subsequent  payment  of  a  partnership  demand.  I  have  consulted 
one  of  the  Chief  Justices  on  the  point ;  and  I  have  great  satisfac- 
tion in  finding,  that  he  entertains  no  doubt  as  to  the  admissibility 
of  such  evidence. 

The  question  then  resolves  itself  into  this,  whether  Draper's 
evidence  proves  the  payment  of  the  bill  of  costs  by  Sir  Thomas 
M.  Wilson.  If  I  could  view  the  facts  of  the  case  in  the  same 
light,  in  which  they  appear  to  have  presented  themselves  to  the 
Master  of  the  Bolls,  I  should  not  hesitate  to  affirm  the  judgment. 
But  the  question  of  fact  is,  whether  or  not  Draper,  being  in  the 
receipt  of  Wilson's  money  as  his  receiver,  apart  from  the  firm  of 
Draper  and  Pritchard  the  solicitors,  was  directed  by  Sir  Thomas 
M.  Wilson  to  apply  his.  Sir  Thomas  M.  Wilson's,  money,  which 
[  •201  ]  he  so  received  apart  from  the  partnership,  *to  the  payment  of  the 
partnership  debt ;  and  it  is  for  Sir  Thomas  Wilson's  executors 
to  prove  that  Draper  had  such  authority. 

Now,  it  appears  to  me,  that,  taking  the  whole  of  Draper's 
examination  together,  there  is  no  evidence  that  Sir  Thomas 
Wilson  did  authorize  Draper  to  apply  the  money  received  by  him 
to  the  payment  of  the  debt  due  to  the  partnership ;  and,  on  the 
contrary,  that  there  is  evidence  that  no  such  authority  was  given. 
It  is  true  that  Draper,  when  he  speaks  in  general  terms,  gives,  as 
witnesses  very  often  do,  an  inaccurate  representation  of  what 
occurred  :  he  states  his  opinion  or  impression  as  to  a  result ;  but 
when  he  comes  to  particulars,  the  inaccuracy  is  corrected.  He 
says  that  he  had  authority  to  pay  the  partnership  debt;  but 
when  he  descends  into  particulars,  what  he  sets  forth  as  an 
authority  amounts  to  no  authority  at  all ;  so  that  it  is  quite  clear 
that  his  general  assertion  must  go  for  nothing.  He  says,  that 
the  debt  was  paid :  but  let  us  see  what  he  calls  payment :  "  And 
this  examinant  saith,  that  the  said  bill  was  paid,  or  this  examinant 
received  the  amount  thereof,  at  various  times,  and  by  various 
sums  of  money  ;  some  of  which  sums  were  paid  to  this  examinant 
by  the  direction  of  Sir  Thomas  M.  Wilson,  and  others  of  them  by 
monies  retained  by  this  examinant  by  the  direction  and  with  the 
permission  of  the  said  Sir  Thomas  M.  Wilson,  out  of  monies 
belonging  to  him,  which  had  been  received  by  this  examinant." 
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If  the  evidence  had  stopped  here,  1  should  have  said  this  was    Pbitghabd 

evidence  of  an  authority  to  apply  or  appropriate  to  payment  of      dkapee. 

the  debt  in  question,  the  money  of  Sir  Thomas  Wilson  which  he, 

Draper,  either  then  had  or  was  to  have  in  his  hands.    But  the 

examination  proceeds :  '*  And  this  examinant  does  not  recollect 

or  believe  that  such  monies,  or  any  part  of  them,  were  retained 

by  him  expressly  on  account  *of  such  bill  of  costs."     Unless  he       [  ^202  ] 

retained  them  expressly  on  that  account,  there  was  no  payment. 

The  operation  of  payment  was  to  be  effected  under  Sir  T.  Wilson's 

authority,  and  it  could  be  effected  only  by  retainer  expressly  on 

account  of  the  debt.     Again,   '^  for  when  this  examinant  had 

monies  of  the  said  Sir  T.  M.  Wilson  in  his  hands,  the  said  Sir 

T.  M.  Wilson  told  him  to  retain  what  he  wanted,  as  money 

would  be  of  [no]  f  use  to  him,  this  examinant."    This  might  be 

as  an  accommodation  or  convenience  to   Draper    personally. 

Draper  adds,  that  **  he  accordingly  retained  the  monies  mentioned 

in  the  schedule  to  the  report ;  that  to  the  best  of  his  belief  there 

was  not  any  money  due  from  the  estate  of  Sir  Thomas  M.  Wilson 

to  the  partnership."     That,  however,  is  merely  his  opinion  as  ta 

the  result,  which  is  a  matter  rather  of  law  than  of  fact. 

Taking  the  whole  of  the  examination  together,  I  think  it  isr. 
clear  that  there  was  not  any  direct  authority  from  Wilson  to 
apply  or  appropriate  his  monies  in  Draper's  hands  to  the  payment, 
of  the  joint  debt  due  to  Pritchard  and  Draper  ;  and  that  in  fact 
there  was  not  any  express  appropriation  by  Draper  of  those^ 
monies  to  that  purpose.     The  decree,  therefore,  must  be 

Reversed. 

[The  executors  of  Sir  T.  M.  Wilson  appealed  to  the  House  of        1834. 
Lords  from  this  decision,  as  reported  under  the  title  of  Nottidge  v.       '^^^  ^^' 
Pritchard  in  2  CI.  &  Fin.  r  2  Cl.  &  Fin. 

379  ] 

The  LoBD  Chancbllob  (Lord  Bbougham)  stopped  the  counsel 
for  the  respondent,  and  shortly  recapitulated  the  judgment 
delivered  by  him  in  the  previous  appeal,  saying  that  he  enter-       [  394  ] 

t  The  word  "no"  is  evidently  inserted  by  mistake;  the  passage  is 
ooTTecily  piinted  in  2  a.  &  Fin.  394.^0.  A.  S. 

18—2 
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1834.    H.  L.    2  CL.  &  PIN.  394. 


[b.b. 


tained  no  doubt  on  the  case,  and  his  judgment  was  accordingly 
affirmed  with  costs.  No  other  judgment  is  reported,  and  the 
appeal  to  the  House  of  Lords  does  not  appear  to  require  any 
further  notice. — 0.  A.  8.] 


VAWDRY   V.   GEDDES.t 


18S0. 
Jan.  l7. 
Feb.  4.  (1  ^^88.  &  Mylne,  203—208;  S.  C.  Tamlyn,  361— 36S;  8  L.  J.  Ch.  63.) 


Bolls  Court. 
Leach,  M.B. 

[203] 


A  testatrix  gave  the  interest  of  her  residuary  er^tate  to  her  four  sisters 
during  their  liTes.  and  directed  that,  on  their  deaths,  the  interest  of  their 
respective  shares  should,  at  the  discretion  of  her  executor,  be  applied  to 
the  maintenance  and  education,  or  accumulated  for  the  benefit  of  the 
children  of  each  of  them  so  dying,  until  such  children  should  respectively 
attain  the  age  of  twenty-two  years,  when  they  were  to  be  entitled  to 
their  mother's  share  of  the  principal ;  with  limitations  over,  in  the  event 
of  the  death  of  any  of  them  under  that  age :  Held, 

That  the  children  of  the  sisters  were  not  to  take  a  vested  interest  till 
they  attained  twenty-two :  and, 

That  all  the  gifts  subsequent  to  the  life  estates  given  to  the  sisters 
were  void,  as  being  too  remote. 

The  testatrix,  Amy  Seaman,  after  giving  some  legacies,  and 
directing  by  her  will  the  sale  of  certain  property  in  manner 
therein  mentioned,  proceeded  in  the  words  following:  ''And 
I  do  direct  that  the  money  to  be  paid  for  the  same,  and  all  the 
produce  of  the  residue  of  my  estate  and  effects,  after  paying  the 
before-mentioned  legacies  and  funeral  expenses,  and  any  debts 
which  I  may  owe,  shall  be  placed  out  upon  mortgage  or  govern- 
ment security,  and  the  interest,  dividends,  or  produce  thereof, 
shall  be  equally  divided  between  my  four  sisters,  for  their  sole 
and  separate  use,  and  independent  of  the  control  or  authority  of 
their  husbands,  during  their  natural  lives ;  and  on  the  death  of 
my  sisters,  I  will  and  direct  that  the  interest  of  their  respective 
shares  shall,  at  the  discretion  of  my  executors,  be  applied  in  the 
maintenance  and  education  or  accumulate  for  the  benefit  of  the 
children  of  each  of  my  sisters  so  dying,  until  they  shall  severally 
attain  the  age  of  twenty-two  years  ;  and,  upon  any  of  their 
attainment  to  that  age,  they  shall  be  entitled  to  their  proportion 
of  their  mother  s  share  of  the  principal ;  and  in  case  of  any  of 
their  decease  under  that  age,  leaving  lawful  issue,  such  issue 


t  Merry  \.  Hill  (1869)  L.  B.  8  Eq.  619. 
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shall  be  entitled  to  their  respective  parent's  share  at  such  time      Vawdbt 

as  such  parent  would  have  been  entitled,  if  living,  thereto,  with      geddbs. 

the  benefit  of  the  interest  or  produce  thereof  in  the  mean  time  ; 

but  in  case  any  such  children  shall  die  under  the  said  age  without 

leaving  issue,  or  such  issue  shall  die  before  they  are  entitled  to 

*the  principal  of  their  shares,  that  then  the  other  children  of  my       [  *204  ] 

said  sisters  shall  be  entitled  thereto,  together  with  the  issue  of 

any  of  them  who  shall  be  then  dead,  in  like  manner,  and  with 

the  like  benefits  of  survivorship  as  their  original  shares  :    but  in 

case  all  the  children  of  any  of  my  said  sisters  shall  die  without 

issue,  or,  there  being  such  issue,   they   shall  die  before  the 

principal  of  their  respective  shares  shall  become  payable,  then 

the  share  of  such  of  my  sisters,  whose  children  shall  so  die,  shall 

be  paid  and  applied  to  and  for  the  benefit  of  my  other  sisters,  and 

their  respective  children  or  issue,  in  like  manner  as  their  original 

shares  ;   and  upon  the  decease  of  my  sister  Hannah  Evans, 

leaving  no  issue,  I  will  that  my  brother-in-law,  William  David 

Evans,  shall  have  the  interest  and  produce  of  her  share  during 

his  natural  life,  and  that,  upon  his  decease,  the  same  shall  be 

applied  to  and  for  the  benefit  of  my  other  sisters  and  their 

children,  in  like  manner  and  with  like  power  of  survivorship  as 

the  shares  of  my  other  sisters  are." 

The  testatrix  died  in  1798. 

Catherine  Perrin,  one  of  the  four  sisters  mentioned  in  the  will, 
died  in  February,  1803,  leaving  an  only  child,  Sarah,  born  in  the 
testatrix's  lifetime :  Sarah  intermarried  with  William  Geddes, 
and  afterwards  died  in  the  lifetime  of  her  husband,  at  the  ap;e  of 
nineteen,  leaving  a  son,  the  defendant  Archibald  Perrin  Geddes, 
who  subsequently  attained  the  age  of  twenty-two  years.  Elizabeth 
Nicholson,  another  of  the  four  sisters  of  the  testatrix,  died  in 
1810,  leaving  the  defendant  Peter  Nichols6n,  her  only  child,  who 
was  born  in  the  testatrix's  lifetime,  and  had  long  since  attained 
his  age  of  twenty-two  years.  The  other  two  sisters  of  the 
testatrix  were  still  living :  one  of  them  had  never  had  any  child  ; 
the  other  had  several  children,  who  were  born  in  the  lifetime  *of  [  *203  ] 
the  testatrix,  and  had  all  attained  the  age  of  twenty-two. 

The  bill  was  filed  for  the  purpose  of  ascertaining  the  interests 
of  the  parties  in  the  residue,  and  of  having  it  declared  by  the 
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Vawoby      Court  who  were  the  persons  now  entitled  to  the  shares  of  the  two 
GEDDB8.      deceased  sisters. 

Mr.  Duckworth,  for  the  plaintiff. 

Mr.  Bickersteth  and  Mr.  Koe,  for  some  of  the  defendants : 

All  the  limitations  after  the  life  estates  are  void.     [The  gift  in 
remainder  is  too  remote :  Leake  v.  Robinson,}  Bidl  v.  PritchanLl] 

Mr.  Pemberton  and  Mr.  Simpkinson,  for  the  representatives 
of  a  grandchild  who  died  under  twenty-two : 

The  gift  to  the  children  of  the  sisters  gives  each  child,  as  it 
comes  into  existence,  a  vested  interest,  subject  to  the  contingency 
of  being  devested  in  the  event  of  such  child  dying  under  twenty- 
[  206  ]  two  years  of  age.  *  *  The  rule  is,  that,  if  the  whole  of  the  interest 
of  a  legacy  is  to  be  applied  for  the  benefit  of  the  legatee,  the 
legacy  vests  as  soon  as  the  right  to  interest  commences,  though 
ihe  bequest  is,  in  form,  a  gift  to  the  legatee,  only  upon  the 
happening  of  some  future  contingency  :  Booth  v.  Booth,^  Hanson 
V.  GrahaviyW  Murray  v.  Addenbrooke.%     ♦     ♦     ♦ 

Mr.  Temple,  for  a  grandchild  who  had  attained  twenty-two : 

The  bequest  may  fairly  be  confined  to  such  children  of  the 
sisters  as  were  in  esse  at  the  death  of  the  testatrix.  Blandford  v. 
ThackereU.\\     *     ♦     ♦ 

[  207  J       The  Master  of  the  Bolls  : 

I  am  not  able  to  distinguish  this  case  from  the  residuary  gift 
in  Leake  v.  Robinson.}  There,  as  here,  it  was  the  gift  of  a 
residue ;  there,  as  here,  the  trustees  were  at  their  discretion  to 
apply  the  rents,  interest,  and  dividends  to  the  maintenance  and 
education  of  the  children,  until  they  attained  the  prescribed  age  ; 
and  there,  as  here,  if  any  of  the  children  died  before  that  age, 
their  shares  were  to  go  over  to  the  surviving  children.  In  that 
case,  the  shares  of  the  children  were  not  only  to  take  effect  upon 

t  16  B.  K.  168(2  Mer.  363).  ||  5  R.  R.  277  (6  Ves.  239). 

t  25  B.  R.  27  (1  Buss.  213).  f  28  R.  R.  144  (4  Russ.  407). 

4  R.  R.  236  (4  Ves.  399).  ft  2  R.  R.  202  (2  Ves.  J.  238). 
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their  attaining  the  prescribed  age,  but  also  upon  marriage,  which  vawdby 
is  not  the  case  here;  but  that,  in  principle,  can  make  no  geddeb. 
difference.  In  that  case  Sir  William  Grant  proceeds  upon  this 
principle, — that  the  prescribed  time  cannot  be  considered  as 
marking  only  a  time  of  postponed  payment,  because  there  is  no 
antecedent  gift — no  gift  but  in  the  direction  to  pay  at  the 
particular  period. 

It  was  argued,  that  the  children  took  vested  interests,  because 
the  trustees  had  a  discretion  either  to  apply  the  income  in  the 
maintenance  or  education  or  to  accumulate  it  for  the  benefit  of 
the  children ;  and  that  this  is,  in  effect,  a  gift  of  the  whole 
interest  until  the  prescribed  age,  subject,  however,  to  be  devested. 
But,  if  the  whole  interest  had  been  expressly  given  to  *the  [  *208  ] 
children  until  they  attained  twenty-two,  I  do  not  agree  that  the 
shares  of  the  children  would  therefore  have  vested,  subject  to 
be  devested.  The  case  of  Batsford  v.  Kebbelly^  which  is  referred 
to  by  Sir  William  Grant  in  Leake  v.  Robinson,  is  an  authority 
directly  in  point  against  that  proposition.  Where  interim  interest 
is  given,  it  is  presumed  that  the  testator  meant  an  immediate 
gift,  because,  for  the  purpose  of  interest,  the  particular  legacy  is 
to  be  immediately  separated  from  the  bulk  of  the  property ;  but 
that  presumption  fails  entirely,  when  the  testator  has  expressly 
declared,  that  the  legacy  is  to  go  over,  in  case  of  the  death  of 
the  legatee  before  a  particular  period.  J  I  speak  here  of  gifts  of 
personal  estate,  and  not  of  real  estate. 

The  language  of  this  will  gives  an  equal  interest  to  all  children 
of  the  sisters,  whether  bom  before  or  after  the  death  of  the 
testatrix. 

The  Statute  of  Accumulation  was  passed  subsequently  to  the 
death  of  the  testatrix,  and  can  have  no  effect  upon  this  will. 

My  opinion,  therefore,  is,  that  the  gifts  over  to  the  children  of 
the  sisters,  whether  born  before  or  after  the  death  of  the  testatrix, 
not  being  to  take  effect  until  the  age  of  twenty-two,  are  too 
remote  and  void. 

+  4  R.  P.  15  (3  Ves.  363).  the  presumption  that  the  previous 

}  It  luight  have  been  supposed  that  gift  was  vested,  though  liable  to  be 

in  this  case  the  words  of  the  gilt  over  devested. — 0.  A.  S. 

rather  tended  to  support  than  to  defeat 
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1880. 
Feb.U, 

Bolls  Cavrt 

Leach,  M.R, 

[231] 


DOVE  V.  EVERARD.t 

(1  Rtiss.  &  Mylne,  231—232;  Tamlyn,  376.) 

A  person  appointed  with  another  executor,  and  who  disclaims,  but 
who  does  some  acts  as  a  friend  of  the  family,  is  not  to  be  considered  to 
have  acted  as  an  executor,  and  a  bill  against  him  as  such  would  be 
dismissed  with  costs. 

The  testator,  who  was  a  fanner,  appointed  Everard  and 
Manby  his  trustees  and  executors.  At  a  meeting  of  the  family, 
held  immediately  after  the  testator's  death,  Everard  stated,  that, 
as  he  was  a  creditor  of  the  deceased,  he  had  better  not  act,  and 
it  was  agreed  that  the  opinion  of  counsel  should  be  taken  on  the 
point.  Counsel  advised  him  not  to  act;  and,  on  the  2l8t  of 
February,  he  executed  a  deed  of  disclaimer  as  to  the  real  estate, 
and  renounced  probate  in  the  Ecclesiastical  Court.  However, 
as  Manby,  who  alone  proved  the  will,  was  unacquainted  with  the 
management  of  farming  stock,  or  with  its  value,  Everard  took 
an  active  part  in  the  conversion  of  the  assets  into  money :  but 
he  stated,  that  he  did  so  merely  as  the  agent  of  Manby;  and 
that  he  paid  to  him,  or  applied  according  to  his  direction,  and 
accounted  to  him  for,  all  the  monies  which  had  thus  come  into 
his  hands.! 

Under  these  circumstances  Everard  had  been  made  a  party 
defendant  to  a  suit  for  the  administration  of  the  assets  ;  and  the 
question  was,  whether  he  was  a  necessary  or  proper  party. 


1830. 
Feb.  11. 

Leach,  M.ll. 

[  Tamlyn, 
87H] 


t  Cooke  V.  Stevena,  '97,  1  Ch.  422, 
66  L.  J.  Ch.  155. 

X  Some  of  these  acts  were  done  by 
Everard  before  the  disclaimer  was 
complete,  as  appears  from  the  follow- 
ing short  repoit  of  this  case  in 
Taml3m,  p.  376,  under  the  title  of 
Doter  V.  Everard,— 0,  A.  S. 

Dover  v.  Everaed. 
(2  Tamlyn,  376.) 
The  question  was  as  to  the  respon- 
sibility of  an  executor  who  had  dis- 
claimed. He  executed  a  disclaimer, 
as  he  stated  in  his  second  answer,  on 
the  23rd  February ;  yet  it  appeared 
that  he  did  some  prior  acts. 


The  Master  of  the  Bolls  : 

In  the  absence  of  circumstances, 
he  would  be  thought  to  have  acted 
as  executor ;  but  by  the  evidence  he 
was  only  acting  as  agent  of  the  other 
executor,  and  as  a  kind  friend  of  the 
family,  friendly  advising  them  in  the 
disposal  of  the  estate.  It  is  perfectly 
plain  that  the  defendant  never  meant 
to  act  as  executor. 

Bill  dismissed,  <u  against  that 
executory  with  costs. 

Account    directed    against    other 
parties. 
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Mr.  Treslove,  and  Mr.  Skirrow,  for  the  plaintiff,  cited  Read 
V.  Truelove,^  and  contended,  that  Everard,  having  poBsessed  him- 
self of  the  assets,  became  accountable  as  executor  and  trustee, 
notwithstanding  his  disclaimer  and  renunciation,  and  that  it  was 
not  competent  to  him  to  refer  his  possession  to  his  supposed 
delegated  character  of  agent. 

Mr.  Bickersteth  and  Mr.  Rolfe,  contra,  submitted,  that 
Everard  had  intermeddled  with  the  assets  only  as  the  agent  of 
Manby,  to  whom  alone  he  was  accountable,  and  not  to  Manby's 
cestuis  que  trust. 

The  Masteb  of  the  Bolls  was  of  opinion  that  Everard  had 
not  acted  as  trustee  and  executor ;  and  that  he  ought  not  to 
have  been  made  a  party.    The  bill  was  therefore 

Dismissed  as  against  him  tvith  costs. 


Dove 
r. 

EVEHABD. 

[232] 


FOWLER  V.   GARLIKE. 

(1  Rusa.  &Mylne,  232—235;  S.  C.  8  L.  J.  Ch.  66.) 

A  testatrix  bequeaths  the  residue  of  her  property  to  her  executors, 
upon  trust  to  dispose  of  the  same  at  such  times  and  for  such  purposes 
as  they  should  think  fit;  it  being  her  intention  that  the  distribution 
thereof  should  be  left  entirely  to  their  discretion:  Held,  that  the 
executors  were  trustees  of  the  residue  of  the  property  for  the  next  of 
kin  of  the  testatrix. 

Sarah  Hatrell,  after  bequeathing  to  Bennett  Garlike  800 
guineas,  and  to  Thomas  Browne  100  guineas,  and  giving  legacies 
to  various  persons  who  were  distantly  related  to  her,  disposed  of 
the  residue  of  her  property  in  the  following  manner :  "  And 
whereas  I  have  the  power  to  dispose  by  will  of  the  sum  of  2,000Z., 
which  my  executors  will  be  entitled  at  my  decease  to  receive 
from  the  executors  of  Mr.  Thomas  *Hatrell  of  Newcastle-under- 
Lyne ;  now  I  do  hereby  direct  that  the  annual  interest  or 
dividends  thereof  shall  be  paid  and  applied,  at  the  discretion  of 
my  executors,  to  and  for  the  use  of  my  sister,  Mrs.  Dorothy 
Hatrell,  during  her  life;   and  as  to  the  said  principal  sum  of 


1830. 
Feb.  16. 

Rolls  Qnirt. 

Leach,  M.R. 

[232  ] 


[  •283  ] 


t  Ambler,  417. 
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FowLEB  2,000Z.  (subject  to  such  my  said  sister's  life-interest  therein),  and 
Gai!like.  ^11  ^nd  singular  other  my  estate  and  effects  whatsoever  and 
wheresoever^  real  and  personal,  not  hereinbefore  disposed  of,  and 
every  part,  share,  or  interest  therein  respectively,  of  or  to  which 
I  now  am,  or  at  the  time  of  or  immediately  before  my  decease 
shall  be,  possessed  or  entitled,  in  possession,  expectancy,  or 
otherwise  howsoever,  or  whereof  I  have  the  power  to  dispose  in 
any  wise,  I  give,  devise,  and  bequeath,  limit,  appoint,  and  dispose 
of  the  same  and  every  parcel  thereof  respectively,  to  the  said 
WilliaiTi  Bennet  Garlike,  and  Beverend  Thomas  Brown,  to  hold 
to  them,  their  heirs,  executors,  and  administrators,  according  to 
the  nature  and  tenure  of  such  property,  upon  trust  to  dispose  of 
the  same  at  such  times  and  in  such  manner,  and  for  such  uses 
and  purposes  as  they  shall  think  fit,  it  being  my  will  that  the 
distribution  thereof  shall  be  left  entirely  to  their  discretion."  She 
then  appointed  Garlike  and  Brown  her  executors,  empowering 
her  said  trustees  and  executors  to  convert  all  her  property  into 
money,  and  to  invest  the  proceeds  on  securities,  which  they  were 
to  vary  at  pleasure,  and  directing  that  each  should  be  accountable 
only  for  his  own  receipts. 

The  bill  was  filed  by  persons  to  whom  legacies  had  been  given, 
claiming  to  be  entitled  beneficially,  as  next  of  kin  of  the  testatrix, 
to  the  residue  of  her  property. 

Mr.  Tinney  and  Mr.  Skirrow,  for  the  plaintiffs  [cited  Morice 
V.  The  Bishvp  of  Durham,^  James  v.  Allenl] . 

[  234  ]  Mr.  Bickersieth  and  Mr.  Turner,  for  the  defendants  in  the 

same  interest. 

Mr.  Pemberton  and  Mr.  Chandless,  for  Garlike  and  Brown 
[relied  upon  passages  from  the  judgment  of  Sir  William 
Grant,  in  Gibbs  v.  Rumsey^] : 

The  words  of  the  bequest  give  the  absolute  beneficial  interest 
to  the  executors  :  they  are  to  dispose  of  the  residue  for  such  uses 
as  they  shall  think  fit ;  the  distribution  of  it  is  left  entirely  to 
their  discretion.     Such  powers  amount  to  a  complete  right  of 

t  7  R.  R.  232  (9  Ves.  399,  10  Ves.  J  17  R.  B.  4  (3  Mer.  17). 

522).  §  13  R.  R.  at  p.  89  (2  V.  &  B.  297). 
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property,  and  words  so  express  must  exclude  any  trust  for  the  Fowleb 

next  of  kin.  Oablike. 

The  Mastbb  of  the  Bolls  was  of  opinion  that  this  was  a  plain       [  233  ] 
trust,  but  too  uncertain  for  a  court  to  execute,  and  declared  the 
next  of  kin  entitled  to  the  residuary  estate. 


WATSON   V.   REII)   OR  REED.  i»^o. 

Fob.  18. 
(1  Russ.  &  Mylne,  236—237  ;  S.  C.  Tamlyn,  381—382.)  

The  plaintiff,  the  vendor,  having  notice  from  the  purchaser  that  the  ^^^^^  Court, 

latter  abandoned  hia  contract,  did  not  file  his  bill  for  specific  performance,  ^^^*^"»  ^-  ^• 
till  about  a  year  afterwards  :  the  bill  was  dismissed  on  the  ground  of        [  ^^^  J 
unreasonable  delay. 

In  June,  1826,  the  defendant  entered  into  a  contract  to  purchase 
some  houses  from  the  plaintiff.  An  abstract  was  delivered  ;  and 
a  correspondence  with  respect  to  the  title  took  place.  But,  on 
the  7th  of  April,  1827,  the  defendant  gave  notice  to  the  vendor 
that  he  objected  to  the  title,  and  abandoned  the  contract ;  and, 
on  the  1st  of  May  following,  he  demanded  a  return  of  his  deposit. 
The  plaintiff  refused  to  return  the  deposit,  but  did  not  take  any 
steps  to  enforce  the  contract  until  the  25th  of  April,  1828,  when 
he  filed  his  bill  for  a  specific  performance. 

Mr.  Hayter,  for  the  defendant,  submitted,  that  a  vendor, 
who,  after  the  purchaser  had  given  notice  that  he  abandoned  the 
contract,  allowed  so  long  a  period  to  elapse  without  taking  any 
step  to  enforce  performance,  was  not  entitled  to  the  assistance 
of  a  court  of  equity,  and  ought  to  be  left  to  his  remedy  at  law. 
The  inactivity  of  the  vendor  might  further  be  considered  as 
acquiescence  in  the  abandonment  of  the  contract  :  and  the 
situation  of  the  purchaser  might  have  been  materially  different, 
if  the  attempt  to  compel  the  performance  of  the  contract  had 
been  made  without  delay. 

Mr.  Preston  and  Mr.  Ching,  contra  : 

It  is  of  course  that  there  should  be  a  reference  of  the  title  to 
the  Master.    Never  till  now  was  it  suggested,  that  a  vendor. 
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Watson  who,  instead  of  rushing  instantly  into  a  suit,  waited  for  nine  or 
Reid.        ten  months  before  he  took  that  step,  thereby  lost  his  right  to  the 

[  •287  ]  assistance  of  a  court  *of  equity.  As  the  vendor  was  always 
ready  and  willing  to  perform  the  contract,  and  to  make  a  good 
title  to  the  premises,  the  notice  of  abandonment  was  of  no  avail. 
Delay  may  with  more  reason  be  imputed  to  the  purchaser,  who 
has  not  attempted  to  enforce  the  return  of  his  deposit,  than  to 
the  vendor,  who  allowed  a  year  to  elapse  before  he  filed  his  bill. 

The  Master  of  the  Bolls  dismissed  the  bill  with  costs,  on  the 
ground  of  unreasonable  delay  in  filing  it. 


1830.  BARTON  V.  TATTERSALL.t 

Feb,  15,  23.  ' 

(I  Rues.  &  Mylne,  237—243  ;  S.  C.  Tamlyn,  378—380.) 

Lkach   MR  ^  person  who  had  taken  the  benefit  of  the  Act  for  the  relief  of 

P     ^   ^ '   '  insolveDt  debtors,  first  in  1814,  and  a  second  time  in  1820,  died  in  1826, 

*-        ^  leaving  assets  more  than  sufficient  for  the  payment  of  all  the  debts 

which  he  had  contracted  subsequently  to  his  second  insolvency  :  Held, 

That  the  assets  ought  to  be  applied  in  payment  first  of  these  subse- 
quent debts;  and,  secondly,  of  the  debts  scheduled  under  the  second 
insolvency;  and,  thirdly,  of  the  debts  scheduled  under  the  first 
insolvency : 
That  a  court  of  equity  had  jurisdiction  so  to  administer  the  fund :  and 
That  the  right  of  the  creditors  to  such  relief  was  not  affected  by  the 
Statute  of  Limitations. 

On  the  14th  of  September,  1814,  Philip  Jacobs  took  the  benefit 
of  the  Act  then  in  force  for  the  relief  of  insolvent  debtors,  and 
was  discharged  by  the  Insolvent  Debtors'  Court.  The  schedule, 
which  on  that  occasion  was  annexed  to  his  petition,  enumerated 
debts  due  to  sixty-seven  different  creditors,  and  amounting  in 
the  whole  to  2,280{.,  and  specified  assets  amounting  to  between 
8{.  and  4{.  only.  The  usual  assignment  to  the  provisional 
assignee  was  executed. 

On  the  22nd  of  February,  1820,  Jacobs  was  again  discharged 

under  the  Acts  for  the  relief  of  insolvent  debtors,  entered  into 

the  requisite  recognizance,  and  executed  the  usual  assignment  to 

[  ♦238  ]       the  provisional  assignee.    *The  debts  scheduled  on  that  occasion 

f  InRe  Smith  (1883)  24  Ch.  D.  672. 
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amounted  to  nearly  1,OOOZ.,  and  the  assets  to  about  HI  He  Barton 
sabsequently  acquired  considerable  property,  but  paid  none  of  tattebsall. 
the  debts  contracted  previously  to  either  of  his  insolvencies ;  and 
he  died  on  the  4th  of  December,  1826,  leaving  assets  of  such  an 
amount,  that  there  would  remain  a  considerable  surplus,  after 
all  his  debts,  incurred  since  the  22nd  of  February,  1820,  were 
satisfied. 

The  plaintiff  was  a  creditor  of  Jacobs  under  each  of  the 
insolvencies,  and  under  each  of  them  had  been  appointed  assignee 
of  his  estate  in  trust  for  the  creditors.  The  bill  was  filed  against 
Jacobs's  executor,  in  order  to  have  the  surplus  of  the  assets,  after 
payment  of  the  debts  contracted  by  Jacobs  since  his  last  dis- 
charge, applied  towards  the  satisfaction  of  the  debts  set  forth  in 
the  schedules  of  the  insolvent. 

Mr,  Pembeiion  and  Mr.  Parker,  for  the  bill   [relied  upon 
68  Geo.  III.  c.  102,  s.  10] : 

This  clause  keeps  the  debt  in  full  force  against  the  assets  of       [  ^^^  ] 
the  debtors ;   and  the  creditor  must  have  the  same  remedies 
against  the  assets,  as  if  the  debtor  had  not  been  discharged  from 
his  personal  liability.     [They  also  cited  54  Geo.  III.  c.  23,  s.  14.] 

It  is  clear  that  the  Statute  of  Limitations  cannot  run  against 
the  scheduled  creditors  of  an  insolvent  who  is  discharged  under 
these  Acts.  The  person  of  the  debtor  is  protected;  but  his 
property,  however  remote  the  time  at  which  it  may  be  acquired, 
continues  liable  to  answer  the  demands  of  his  creditors.    *    *    * 

Mr.  Bickersteth  and  Mr.  Merivale,  contra  [urged  that  the        [  240  ] 
claim  was  barred  by  lapse  of  time] . 

Thb  Master  op  the  Bolls:  Feb. 23. 

By  the  several  Acts  for  the  relief  of  insolvent  debtors,  if  the  [  242  ] 
assets  of  the  insolvent  are  at  the  time  of  his  death  more  than 
sufficient  to  pay  his  subsequently  contracted  debts,  they  shall  go 
in  discharge  of  the  debts  from  which  he  was  relieved  by  the 
Insolvent  Acts:  and  a  particular  mode  is  prescribed  in  which 
the  benefit  of  that  provision  is  to  be  obtained.  That  mode  has 
not  been  followed  in  the  present  case;  and  the  question  is. 
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Babton      whether  a  court  of  equity  has  authority  to  administer  the  assets 
Ti^TTKRSALL.  ^  dischdrgo  of  those  debts.    I  am  of  opinion  that  it  has  such 
authority. 

The  insolvent  here  had  twice  taken  the  benefit  of  the  Acts ; 
and  it  appears  to  me  that  the  order  of  payment  must  be,  to  pay 
last  the  creditors  who  claim  under  the  first  insolvency. 

I  do  not  consider  the  lapse  of  time  as  of  the  least  importance  ; 
for  here  the  liability  arises  in  respect,  not  of  a  promise,  but  of  a 
lien  created  by  the  statute. 

[243]  ''His  Honor  doth  declare,  that  the   surplus  assets   of  the 

testator  Philip  Jacobs,  after  payment  of  his  funeral  and  testa- 
mentary expenses,  and  debts  since  his  last  insolvency,  are 
applicable,  first,  to  the  payment  of  the  debts  under  the  second 
insolvency,  and  then  in  the  payment  of  his  debts  under  the  first 
insolvency,"  &c.— Reg.  Lib.  1829,  A.  1111. 


1880.  ATTOENEY-GENERAL  v.  ACZLAND. 

Feb,  24. 
(1  Ru88.  &  Mylne,  243.) 

Httl/s  ^^^'^  ^  trust  contrary  to  the  law  of  mortmain  will  not  be  enforced  even 

LEACH,  M.R.  though  completely  created. 

A  TESTATOR  left  a  sum  of  money  upon  trust,  to  be  laid  out  in 
lands  for  charitable  purposes.  The  trustee  of  the  legacy  received 
the  money  and  with  it  bought  lands,  of  which  he  took  a  con- 
veyance to  himself  upon  the  trusts  expressed  in  the  will. 

The  question  in  the  suit  was,  whether,  as  the  trustee  had 
taken  a  conveyance  of  the  lands  in  trust  for  a  charitable  purpose, 
the  Court  would  not  execute  the  trust  thus  created,  though  it 
would  not  have  given  effect  originally  to  a  bequest  which  was 
contrary  to  the  Mortmain  Act. 

Mr.  Pemberton,  for  the  information. 

Mr.  Bickersteth  and  Mr.  Beames,  contra. 

The  Master  of  the  Rolls  held,  that  a  trustee  could  not,  by 
so  acting,  give  effect  indirectly  to  a  bequest  which  was  contrary 
to  the  Mortmain  Act. 
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JOHNSON   V.  TELFORD.  ^§3^. 

Feb.  26. 
(1  Eu88.  &  Mylne,  244—249;  S.  C.  8  L.  J.  CH.  94.)  

An  heir  is  not  put  to  his  election  between  a  Scotch  estate  and  benefits    tkapk  M  R 
given  to  him  by  a  will,  by  the  force  of  mere  general  expressions :  especially         ^      '  ^  * 
if  the  uses  of  the  will  are  not  applicable  to  Scotch  property.  '-        ^ 

An  heir  is  not  to  be  disinherited  by  ambiguous  expressions. 

A  testator,  by  a  codicil,  reciting  that  he  had  purchased  certain  freeholds 
since  the  date  of  his  will,  devised  them  to  trustees  upon  the  trusts  expressed 
in  his  will,  and  directed  that,  if  any  hereditaments  purchased  by  him  at 
any  time  or  times  should  happen  to  be  conveyed  after  the  date  and 
publishing  thereof,  his  heir-at-law,  or  other  real  representatives,  and 
every  other  person  in  whom  the  same  should  be  vested,  should,  forthwith 
upon  his  decease,  convey  and  assure  the  same  to  hib  trustees  upon  the 
trusts  of  his  will :  he  purchased  other  estates  afterwards :  Held,  that,  as 
to  the  subsequently-purchased  estates,  a  case  of  election  was  not  raised 
against  the  heir  taking  benefits  under  the  will. 

John  Simpson,  by  his  wi!l,  dated  the  12th  of  August,  1807, 
gave,  devised,  and  bequeathed,  limited,  and  appointed  all  and 
every  his  real  and  personal  estate,  whatsoever  and  wheresoever, 
which  he,  or  any  person  in  trust  for  him,  were  or  was,  or  should 
be  seised  or  possessed  of,  or  entitled  to,  in  possession,  reversion, 
remainder,  or  expectancy,  and  all  his  estate  or  interest  therein, 
sabject  to  the  payment  of  his  debts,  funeral  expenses,  and  certain 
annuities  and  legacies,  unto  and  to  the  use  of  Thomas  Telford 
and  Joseph  Loxdale,  their  heirs,  executors,  administrators,  and 
assigns,  upon  trust  that  they,  and  the  survivor  of  them,  his  heirs, 
executors,  administrators,  and  assigns,  should,  during  the  joint 
lives  of  his  the  testator's  two  daughters,  Jane  Johnson  and 
Mary  Ann  Newton,  pay  the  interest,  dividends,  and  annual 
produce  of  all  his  said  real  and  personal  estate  and  effects,  into  the 
hands  of  his  two  daughters,  in  equal  shares  and  proportions,  for 
their  respective  sole  and  separate  use ;  and  that,  from  and  imme- 
diately after  the  decease  of  his  daughters  respectively,  they 
should  stand  seised  and  possessed  of  his  real  and  personal  estate 
and  effects,  upon  certain  trusts  for  the  benefit  of  the  children  of 
Jane  Johnson  and  Mary  Ann  Newton,  and  their  issue;  with 
limitations  over,  in  default  of  issue  of  the  daughters.  The  will, 
also,  gave  the  trustees  power  to  sell  the  real  estate,  and  authorized 
*them,  during  the  life  of  the  testator's  daughters,  to  revoke  all  [  *245  ] 
the  limitations  to  them  and  their  issue,  and  to  declare  in  what' 
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Johnson  other  manner  they,  the  trustees,  or  the  survivor  of  them,  or  the 
Tklpobd.  heirs,  executors,  administrators,  or  assigns,  of  such  survivor, 
should  stand  seised  and  possessed  thereof,  for  the  benefit  of  his 
two  daughters,  their  husbands  and  issue. 

The  testator  made  a  codicil,  dated  the  26th  of  May,  1811, 
which  contained  the  following  clause : 

"Whereas  I  have,  since  the  publishing  of  my  last  will  and 
testament,  purchased  certain  freehold  estates  in  and  near  the 
Castle  Foregate,  in  the  town  of  Shrewsbury,"  &c.,  "now,  I  do 
hereby  give  and  deviso,  direct,  limit,  and  appoint  the  same  estates 
and  premises,  with  the  hereditaments  and  appurtenances,  unto 
and  to  the  use  of  Thomas  Telford  and  Joseph  Loxdale,  their 
heirs  and  assigns  for  ever,  upon  the  trusts,  and  to  and  for  the 
intents  and  purposes  expressed  and  contained  in  my  will,  of  and 
concerning  my  other  freehold  estates  devised  by  me  to  them  in 
my  said  will:  and  if  it  shall  happen  that  any  hereditaments 
purchased  by  me  at  any  time  or  times,  should  happen  to  be 
conveyed  after  the  date  and  publishing  hereof,  then  I  direct  and 
appoint,  that  my  heir-at-law  or  other  real  representatives,  and 
every  other  person  in  whom  the  same  shall  be  vested,  shall 
forthwith,  upon  my  decease,  convey  and  assure  the  same  unto 
and  to  the  use  of  Thomas  Telford  and  Joseph  Loxdale,  their 
heirs  and  assigns  for  ever,  upon  the  trusts,  and  for  the  intents 
and  purposes  contained  in  my  will,  of  and  concerning  my  real 
estate  devised  to  them  by  my  said  will." 

The  testator,  at  the  time  of  his  death,  was  seised  of  real 

£  *246  ]       estates  in  Scotland,  of  which  he  had  acquired  some  ^before  the 

date  of  his  will,  and  others,  subsequently.     After  the  date  of  the 

codicil  he  purchased  freehold  and  copyhold  lands  in  England, 

which  were  duly  conveyed  to  him. 

Jane  Johnson  and  Mary  Ann  Newton  were  the  co-heiresses  of 
the  testator,  according  to  the  laws  both  of  England  and  of  Scotland, 
and  according  to  the  customs  of  the  manors  of  which  his  copy- 
holds were  holden.  The  bill  was  filed  by  their  children,  praying 
a  declaration  that  the  co-heiresses,  Jane  Johnson  and  Mary 
Ann  Newton,  were  bound  to  elect  either  to  give  effect  to  the 
will  and  codicil  as  to  the  heritable  estates  in  Scotland,  and 
to  the  codicil  as  to  the  subsequently  purchased  freehold  and 
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copyhold  lands  ii  England,  or  to  lose  the  benefits  given  them      johsson 
by  the  will.  Tblpobd. 

There  were  two  questions  in  the  caase  : 

First,  whether  the  daughters  were  put  to  their  election  between 
the  Scotch  estates  and  the  benefits  given  to  them  by  the  will ;  and. 

Secondly,  whether,  if  they  claimed  the  benefits  given  them  by 
the  will,  they  were  bound  to  conve/  the  estates  purchased  after 
the  date  of  the  codicil  to  the  uses  of  the  will. 

Mr.  Tinney  and  Mr.  Barber,  for  the  plaintiffs. 

Mr.  Temple,  for  the  trustees. 

Mr.  Treslove  and  Mr.  James  Wilson,  for  the  co-heiresses. 

On  the  first  point,  it  was  argued  on  behalf  of  the  plaintiffs, 
that  the  decision  of  Sir  William  Grant,  in  *Brodie  v.  Barry, \       [  '247  } 
established,  that  an  English  will,  though  inoperative  to  pass  real 
estates  in  Scotland,  was  sufficient  to  raise  a  case  of  election 
against  a  Scotch  heir  who  took  benefit  under  it.     *     *     * 

On  the  second  point,  Thellusson  v.  Woodfordl  was  cited,  to  shew 
that  an  heir  might  be  put  to  elect  between  the  benefits  given  him 
by  the  will  and  lands  purchased  after  the  date  of  it.     *     *     * 

Thb  Master  op  the  Rolls  :  [  248  j 

In  the  case  of  Brodie  v.  Barry  the  Scotch  estate  was  mentioned 
in  the  will,  and  expressly  intended  by  the  testator  to  pass  thereby. 
In  this  will  no  notice  whatever  is  taken  of  the  Scotch  estate; 
and  the  question  is,  whether  it  is  clearly  to  be  collected,  from  the 
general  words  used,  that  the  testator  meant  to  pass  his  Scotch 
estate  to  the  uses  of  his  will.  Where  a  testator  uses  only  general 
words,  it  is  to  be  intended  that  he  means  these  general  words  to 
be  applied  to  such  property  as  will,  in  its  nature,  pass  by  his 
will,  and  to  the  uses  ^therein  expressed.  His  will  cannot  affect  [  *249  ] 
his  Scotch  estates,  and  some  oj!  the  uses  expressed  in  his  will 
cannot  be  applied  to  Scotch  property.  I  am  of  opinion,  therefore, 
that  the  co-heirs  are  not  put  to  elect  between  the  Scotch  estate 
and  the  benefits  given  to  them  by  the  will. 

t  13  B.  E.  37  (2  V.  &  B.  127).     J  9  11.  E.  175  (13  Vos.  209.  1  Dow,  249). 
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Johnson 

r. 
Telfobd. 


With  respect  to  the  question  on  the  codicil,  the  expressions 
used  are  not  sufficiently  certain  to  exclude  the  co-heirs  from  the 
descended  estates  which  were  purchased  after  the  codicil.  The 
language  used  in  the  codicil  does  not  refer  to  estates  purchased 
after  the  codicil,  but  to  estates  which  shall  happen  to  be  conveyed 
after  the  codicil ;  and  1  cannot,  as  against  the  co-heirs  at  law, 
extend  the  testator's  meaning  beyond  the  natural  force  of  his 
expressions. 


1830. 
I'eb.  26. 

LEACH,  M.R. 

1831. 
June  17,90. 

Lord  Bbouo- 
HAM,  L.C. 

1880. 
Feb.  9,  10,  16. 

Bolls  Court, 
^  Leach,  M.B. 

.[  277  ] 


JONES  V.  SCOTT. 

(1  Eufs.  &  Mylne,  255—276;  Beversed  4  CI.  &  Fin.  382,  nom.  ScoUy.  Jones.) 
[To  be  reported  from  4  CI.  &  Fin.  882.] 


BOWSHER  V.   WATKINS.t 

(1  Eu88.  &  Mylne,  277—281.) 
Under  special  circumstances  residuary  legatees  may  sustain  a  bill  for  an 
account  against  the  executor  and  the  surviving  partner  of  the  testator. 

John  Bowsher  and  Watkins  carried  on  business  in  partner- 
ship; and,  at  a  yearly  account  settled  on  the  80th  of  April,  1822, 
Sowsher's  share  of  the  joint  stock  in  trade  of  the  partnership  was 
ikscertained  to  amount  to  42,9482.  3^.  8(2.  On  the  21st  of  June 
following  he  died,  having  by  his  will  disposed  of  the  residue  of  his 
estate  in  favour  of  the  plaintiffs,  and  appointed  Thomas  Ormerode 
and  Mary  Bowsher  his  executor  and  executrix.  They  proved  the 
will.  Sometime  afterwards,  they  entered  into  an  arrangement 
with  Watkins  for  converting  the  property  of  the  partnership  into 
money,  and  bringing  the  business  to  a  close ;  and  they  appointed 
one  Kirby  to  act  on  their  behalf  with  Watkins  in  winding  up  the 
concern.     In  1828,  Kirby  and  Watkins  entered  into  partnership. 

The  bill  was  filed  by  the  residuary  legatees  of  John  Bowsher, 
against  Watkins,  Kirby,  and  the  executor  and  executrix.  It 
alleged  that  Watkins,  after  the  death  of  the  testator,  employed 
stock  and  effects,  belonging  to  the  late  partnership,  in  a  business 
which  had  been  carried  on  for  his  own  profit ;  that  he  and  Kirby, 
after  they  entered  into  partnership,  carried  on  their  business 

t  Yeatman  v.  YeaUnan  (1877)  7  Ch.  D.  210. 
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with  property  of  the  late  partnership  of  Bowsher  and  Watkins,     Bowsheb 

which   remained  unsold;    that  the  plaintiffs    had  applied    to     watkins 

Thomas   Ormerode  and  Mary  Bowsher  to  appoint  some  other 

person  in  Eirby's  stead  to  get  in  the  assets,  or  to  take  proper 

steps  to  compel  Watkins  and  Eirby  to  account ;   that  they  had 

not  complied  with  these  requests,  but  had  wholly  neglected  to 

take  any  steps  to  compel  Watkins  and  Kirby  to  account ;   and 

"  that  by  such  neglect  they  countenanced  and  assisted  Watkins 

♦and  Kirby  in  misapplying  the  assets.'*    The  prayer  was,  among      [  •278  ] 

other  things,  that  an  account  might  be  taken  of  the  partnership 

dealings  from  the  last  yearly   settlement  and  of  the  monies 

received  on  behalf  of  the  partnership  by  Watkins,  or  by  Watkins 

and  Kirby. 

Mary  Bowsher  and  Kirby  having  died,  the  suit  was  revived ' 
against  their  personal  representatives. 

Watkins,  by  his  answer,  admitted,  that,  after  the  testator's 
death,  he  employed  some  effects  belonging  to  the  partnership, 
in  building  certain  ships ;  but  those  ships  were  afterwards  sold, 
and  the  proceeds  were  paid  to  a  banker,  to  the  joint  account  of 
him  and  the  executors,  and  were  duly  applied  as  partnership 
assets.  He  denied  that  he  and  Kirby  had  made  use  of  any  part 
of  the  property  of  the  late  partnership  in  carrying  on  their 
business;  and  he  did  not  believe  that  the  plaintiffs  had  made 
to  the  executor  and  executrix  the  applications  stated  in  the  bill,  or 
that  the  executor  and  executrix  had  refused  to  comply  therewith. 

Ormerode  stated,  that  Kirby  had  been  selected  to  assist  in 
winding  up  the  concern,  because  he  had  been  long  the  clerk  of 
Bowsher  and  Watkins,  and  had  enjoyed  the  unlimited  confidence 
of  the  testator.  He  did  not  recollect  or  believe  that  any  applica- 
tion had  been  made  to  him  or  the  executrix  to  appoint  some 
other  person  in  Kirby's  stead,  or  to  compel  Kirby  and  Watkins 
to '  account :  he  was  not  aware,'  till  after  the  filing  of  the  bill, 
that  Kirby  and  Watkins  had  applied  any  part  of  the  stock  of  the 
late  partnership  in  their  ti^de,  except  'a  few  articles  which  had 
been  valued  to  them  ;  and  though  he  had  no  notion,  when  Kirby 
Was  appointed,  that  that  gentleman  was  afterwards  to  enter  into 
partnership  with  Watkins,  he  considered  his  agency  to  have  been 
highly  ♦advantageous  to  the  estate  of  the  testator.    He  denied      [  ^279  ] 
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BowsHBR     that  he  had,  by  any  negligence  or  otherwise,  countenanced  or 
WATKixf.     assisted  Watkins  and  Kirby,  or  either  of  them,  in  wasting  the 

assets ;  and  he  did  not  believe  that  the  assets  had  been  wasted 

or  misapplied. 

There  was  no  proof  that  the  executor  and  executrix  had  acted 

in  collusion  with  Watkins  and  Kirby,  or  that  any  applications 

had  been  made  to  them  to  compel  Watkins  and  Kirby  to  account. 

The  executor  and  executrix  had  not  been  called  upon  to  file  a  bill 

against  Watkins  and  Kirby,  or  either  of  them. 

Mr.  Pepys,  Mr.  Bicker steth,  and  Mr.  Wright ^  for  the  plaintiffs. 

Mr.  Tinney  and  Mr.  Piggott,  for  the  personal  relatives  of  the 
testator. 

Mr.  Pemherton  and  Mr.  A.  Crompton,  for  Watkins. 

On  behalf  of  Watkins  an  objection  was  taken  to  the  frame  of 
the  suit.  Watkins,  it  was  said,  was  merely  a  debtor  to  the  estate 
of  the  testator ;  and  the  rule  is,  that  a  debtor  cannot  be  made 
a  defendant  to  a  bill  filed  by  a  residuary  legatee.     ♦     *     * 

[  280  ]  On  the  other  hand,  it  was  said,  in  support  of  the  bill,  that 

there  were  special  circumstances  in  the  case  which  took  it  out 
of  the  general  rule.  Watkins  was  not  a  mere  debtor  to  the 
estate :  he  was  the  surviving  partner  of  a  partnership  in  which 
the  testator  held  the  largest  share ;  and,  as  such,  he  necessarily 
had  part  of  the  assets  in  his  hands.  The  amount  of  the  demand 
against  him  in  respect  of  these  assets  could  not  be  ascertained 
in  an  action  at  law;  it  must  necessarily  be  investigated  in  a 
court  of  equity;   so  that  he  suffered  no  hardship  from  being 

[  '281  ]  made  a  defendant :  and  there  would  be  extreme  *inconvenience 
in  having  one  suit  by  the  legatees  against  the  executors,  and 
another  in  the  name  of  the  executors  against  Watkins.  *  * 
In  Gedge  v.  Traill  +  a  demurrer   was  overruled  to  a  bill  filed 


1823.  t  Gedge  v,  Traill. 

yjr.  3.  (1  Eu88.  &  Mylne,  281.  w.— 283,  n.) 

A  bill,  filed  by  a  creditor  of  a 

'     •"  •  testator   against  the    executor, 

and  certain  persons  who  were 


in  partnership  with  the  executor, 
alleged  that  the  partnership 
claimed  to  be  entitled  to  retain 
assets  which  were  in  their  hands, 
in  satisfaction  of  a  debt  which 
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by  a  ^creditor  against  an  executor  and  his  partners,  who  had  assets 
in  their  hands.  Here  Watkins,  upon  the  death  of  the  testator, 
came  into  the  possession  of  assets,  and  had  been  dealing 
with  those  assets.  The  possession  of  the  assets  rendered  him 
accountable  to  a  person  beneficially  interested  in  the  estate. 

The  Master  of  the  Bolls  was  of  opinion  that  the  plaintiff 
had  a  right  to  sustain  the  bill  against  the  surviving  partner. 


B0TPH3R 

V, 
WATKI^•8. 

[  ^282  ] 


[283] 


The  decree  directed  an  account  of  the  partnership  dealings 
and  transactions  of  Bowsher  and  Watkins,  from  the  30th  of 
April,  1822 ;    afi  account  of  the  property  and   effects  of  the 


they  pretended  was  due  to  them 
from  the  testator  ;    but  it  did 
not  charge  in  express  terms  that 
the  executor  was  colluding  with 
his  co-partners  :  the  creditor  was 
held  to  have,  under  such  circum- 
stances, a  right  to  sue  all  the 
partnei-s;    and  a  demurrer  by 
the    partners,    other    than    the 
executor,  was  overruled. 
A  testator  died  in  India,  having 
appointed  certain  executors  in  that 
country,    and    other    executors    in 
England.    The  defendant,  Traill,  a 
partner  in  the  house  of  Paxton  &  Co., 
was  the  only  person  who  proved  the 
will  in  England ;  and  the  executors 
in  India  had  remitted  to  him  assets 
to  a  considerable  amount. 

The  original  bill  was  filed  against 
Traill  by  a  creditor  of  the  testator, 
for  payment  of  a  debt.  Afterwards, 
all  the  partners  in  the  house  of 
Paxton  &  Co.  were  made  defendants 
by  amendment:  and  it  was  alleged 
that  the  assets  had  been  remitted 
either  to  Traill  or  to  Paxton  &  Co. ; 
that  Paxton  &  Co.  claimed  a  largo 
sum  as  due  to  them  from  the  testator; 
and  that  the  defendants  pretended 
that  Paxton  &  Co.  were  ^entitled  to 
retain  the  assets  in  discharge  of  their 
own  claim. 
There  was  no  express  charge  that 


Traill  was   colluding  with  his    co- 
partners. 

The  paHners  in  the  house  of 
Paxton  &  Co.,  other  than  Traill, 
put  in  a  general  demurrer  to  the  bill 
for  want  of  equity. 

Mr.  Cocktrdl  in  support  of  the 
demurrer.     *    ♦    ♦ 

Mr,  Teed,  co»tra: 
*  *  It  is  the  partnership  which 
retains  the  assets;  this  retainer  is 
the  joint  act  of  Traill  and  his  co- 
partners ;  and  any  person,  who  has 
an  interest  in  the  tstate,  must  be 
be  entitled  to  sue  him  and  them 
jointly.    ♦    ♦    ♦ 

The  Vice-Chancellor  (Sir  JoHX 
Leach)  stated,  that,  in  substance, 
it  was  collusion  on  the  part  of  the 
executor,  "^^f  a  stranger  retained 
assets  with  his  consent  and  approba- 
tion ;  that  this  bill  alleged  that  all 
the  partners  (of  whom  Traill  was 
one)  retained  the  sums  remitted, 
and  claimed  to  be  entitled  to  retain 
them ;  and  that  those  circumstances 
amoimted  to  collusion,  and  brought 
the  case  within  the  exception  from 
the  general  rule. 

The  demurrer  was  ovtrrxded. 


[  '253,  n,  ] 


[  •232,  n.  ] 
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BowsBEB  partnership  at  the  time  of  the  testator's  death,  and  of  the 
Watkinb.  amount  of  his  capital  engaged  therein ;  and  an  account  of 
the  sums  received  by  Kirby,  and  retained  by  him  on  account 
of  his  services  and  expenses ;  with  an  inquiry  whether  any  thing 
was  due  to  or  from  his  estate  in  respect  thereof. — Eeg.  Lib.  1829, 
A.  2908. 


1S30.  COLLINS    V.    ARCHERt 

Feb,  I \,  2d,  ' 
(1  Rus6.  &  Mylne,  284—292.) 

Leach  MR  ^  purcliase  for  valuable  cx)n8ideration  without  notice  is  not  available 

r  oQi  n  ^  ^  defence  against  a  plaintiff  who  relies  upon  a  legal  title. 

Henry  Goddard,  being  rector  of  the  rectory  and  parish  church 
of  Castle  Eaton,  executed  an  indenture  bearing  date  the  2l8t  of 
January,  1811,  by  which  he  granted  to  ColUns,  in  consideration 
of  4,000t.,  an  annuity  of  5501.  for  the  life  of  him,  Goddard  :  and, 
for  the  more  effectually  securing  the.  annuity,  he  thereby  granted 
and  demised  the  said  rectory  of  Castle  Eaton  and  the  vicarage 
of  Deverill  Longbridge,  therein  mentioned,  with  the  messuages 
and  tenements,  and  all  the  tithes,  issues,  and  profits  belonging 
thereto  respectively,  unto  John  Pern  Tinney,  his  executors, 
administrators,  and  assigns,  for  the  term  of  ninety-nine  3'ears, 
if  he  (Goddard)  should  so  long  continue  the  incumbent  of  the 
rectory  and  vicarage,  without  impeachment  of  waste,  upon  certain 
^trusts  for  securing  the  payment  of  the  annuity.  As  a  further 
security,  judgment  for  8,000Z.  was  entered  up  against  Collins ; 
on  which,  as  often  as  the  annuity  should  be  in  arrear  for  the 
space  of  forty  days,  Collins  was  to  be  at  liberty  to  issue  one  or 
more  writs  or  writs  of  levaH  facias  de  hotds  ecclesiorSticiSy  for  the 
purpose  of  sequestering  the  rectory  and  vicarage. 

The  annuity  being  in  arrear  to  the  amount  of  698/.  10»., 
[  *2S5  ]  Collins,  in  May,  1815,  procured  a. writ  of  *sequestration  of  the 
rectory  for  the  sum  of  8,000J.  and  costs,  indorsed  to  levy  693Z.  10«., 
besides  costs  and  expenses ;  and  upon  this  writ  letters  of  seques- 
tration were  granted  to  Collins.  In.  1817,  Goddard  took  the 
benefit  of  the  Insolvent  Act ;  and,  under  an  order  of  the  Court 
for  the  relief  of  insolvent  debtors,  the  bishop  of  the  diocese,  on 

t  Ind  Coope  dt  Co,  v.  Emmerson  (1887)  12  App.  Oas  300,  56  L.  J.  Oh  089. 
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the  Ist  of  December,  1817,  granted  to  Collins  letters  of  seques-  Collins 
tration  of  the  rectory,  so  far  as  it  could  or  might  be  subject  to  abohbb. 
such  sequestration. 

On  the  6th  of  December,  1817,  the  annuity  being  in  arrear  to 
the  amount  of  1,0002.  and  upwards,  a  writ  of  sequestration  was 
issued,  indorsed  for  7,420Z.  18a.  1(2.,  besides  costs  and  expenses, 
upon  which  letters  of  sequestration,  bearing  date  the  6th  of 
December,  1817,  were  granted  to  Collins. 

The  bill  was  filed  on  the  8rd  of  April,  1827,  by  Collins  and 
John  Pern  Tinney  his  trustee,  against  Archer,  who,  it  was 
alleged,  had,  for  six  years  immediately  preceding,  occupied 
certain  lands  within  the  parish,  and  had  not,  during  that  time, 
set  out  the  tithes  of  the  tithable  matters  which  had  grown  or 
arisen  upon  them.  The  prayer  was,  that  he  might  account  for 
the  value  of  the  tithes  which  had  been  so  subtracted. 

Archer,  by  his  answer,  stated,  that,  Goddard  being  or  pretend- 
ing to  be  seised  of  the  rectory  of  the  parish  of  Castle  Eaton. as 
rector  thereof,  and,  as  such,  entitled  to  all  tithes  within  the 
same,  by  indenture  of  covenant,  dated  the  2nd  of  November,  1814^ 
in  consideration  of  1,250Z.  then  paid  to  him  by  Archer,  and  of 
the  further  sum  of  1,500Z.,  to  be  paid  to  him  by  Archer,  his 
executors  or  administrators,  on  or  before  the  25th  of  December 
then  next,  he  (Goddard)  did  covenant  with  Archer,  his  executors, 
administrators,  and  assigns,  that  he  would,  on  or  before  the 
*25th  of  December  then  next,  make  a  good  and  effectual  demise  [  •286  J 
to  Archer,  his  executors,  administrators,  and  assigns,  for  a  term 
of  ninety-nine  years,  determinable  with  Goddard's  life  or  incutn- 
bency,  of  all  the  glebe  lands  of  the  rectory,  and  also  of  all  the 
tithes  of  certain  lands  therein  described,  which  were  then  in  the 
tenure  or  occupation  of  Archer ;  and  that  Goddard  did  further 
covenant  to  execute,  as  an  indemnity  against  the  forfeitiure, 
avoidance,  resignation,  or  sequestration  of  the  lands,  tithes, 
and  hereditaments  during  his  life,  a  bond  in  the  penalty  of 
2,750Z.,  and  a  warrant  of  attorney  to  enter  up  judgment  for 
the  same  sum;  that  the  1,5002.  was  duly  paid  to  Goddard, 
who,  accordingly,  by  indenture  dated  the  24th  of  December, 
1814,  demised  to  Archer,  among  other  things,  the  tithes  of 
certain  lands  therein  metitioned,*  including  the  lands,  in  respect 
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Collins  of  which  tithes  were  claimed  by  the  bill,  for  the  term  of  ninety- 
archer.  ^^^  years,  if  he  (Goddard)  should  so  long  live,  with  the  usual 
covenants  against  incumbrances,  and  for  title  and  quiet  enjoy- 
ment ;  that,  by  virtue  of  the  said  indenture,  he  (Archer)  openly 
and  publicly  entered  into  possession  of  the  tithable  lands  and 
tithes  thereby  demised,  and  had  ever  since  from  year  to  year 
collected  or  received  and  retained  the  tithes ;  that  it  was  from 
1814  well  known  throughout  the  parish,  and  to  the  plaintiffs, 
that  he,  the  defendant,  had  acquired  the  rector's  interest  in  the 
tithes  of  the  lands  in  his  own  occupation ;  and  that  the  plaintiff 
had  not  made  any  demand  upon  him  in  respect  of  tithes,  till 
shortly  before  the  filing  of  the  bill. 

The  defendant  further  stated,  that,  at  the  time  of  the  respective 
payments  of  the  sums  of  1,250Z.  and  1,500Z.,  he  had  no  informa- 
tion, knowledge,  belief,  or  notice  of  any  prior  incumbrance  or 
claim  by  or  on  the  part  of  Collins  or  any  other  person,  to  the 
[  •287  ]  rectory,  tithes,  and  premises  *80  demised  and  granted,  or  any 
part  of  the  same ;  and  he  submitted  ''  that  he  was  a  bond  fide 
purchaser  for  valuable  consideration,  and  without  notice  of  the 
grant  of  the  annuity  to  Collins,  or  any  prior  or  other  incum- 
brance on  the  said  rectory  of  Castle  Eaton,  than  the  demise  to 
himself  ;  "  and  he  claimed  "  to  have  the  full  benefit  of  the  several 
matters  so  stated  by  him,  in  like  manner  as  if  he  had  pleaded 
them  in  bar  to  the  discovery  and  account  sought  by  the  bill." 
Goddard  died  after  the  institution  of  the  suit. 
It  was  stated  by  one  of  the  witnesses  for  the  defendant,  that 
Tinney,  from  Lady  Day,  1816,  collected  and  received  the  tithes, 
or  a  compensation  in  lieu  of  them,  from  all  the  occupiers  within 
the  parish,  except  the  defendant  Archer,  and  that,  in  May,  1816, 
he  claimed  the  tithes  of  Archer's  lands,  '^  as  the  prior  assignee 
or  sequestrator  under  Goddard." 

The  bill  did  not  allege  that  tithes  had  been  claimed  from  Archer 
at  any  particular  time. 

Mr.  Tinney  and  Mr.  Rolfe,  for  the  plaintiffs : 

The  18  Eliz.  c.  20  enacts,  "  that  all  chargings  of  such  benefices 
with  cure  hereafter  with  any  pension  or  with  any  profit  out  of 
the  same  to  be  yielded  or  taken,  hereafter  to  be  made,  other  than 
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rents  to  be  reserved  upon  leases  hereafter  to  be  made  according  Collins 
to  the  meaning  of  this  Act,  shall  be  utterly  void."  That  Act  abchex 
was  repealed  by  the  48  Geo.  III.  c.  84,  s,  10,  but  was  partially 
revived  in  1817.  The  deed  of  1811,  under  which  the  plaintiffs 
claim,  having  been  executed  while  the  48  Geo.  III.  c.  84,  was 
in  force,  is  a  valid  instrument,  and  passed  the  legal  estate  in  the 
rectory  to  the  trustee  Tinney :  Doe  d.  *  Gates  v.  SomeniUeA    *  *  *       [  •288  ] 

The  defence  set  up  by  the  answer  is,  that  Archer,  under  a 
deed  executed  in  December,  1814,  is  a  purchaser  of  the  tithes  in 
question  for  valuable  consideration,  without  notice  of  the  title 
of  the  plaintiffs.  Purchase  for  valuable  consideration,  without 
notice,  will  protect  the  purchaser  against  an  equitable  title,  but 
is  not  available  against  the  legal  title :  Williams  v.Lambe.  I  *  *  * 

Here  the  plaintiffs  stand  upon  their  legal  title  to  the  tithes ;  [  289  ] 
they  might  recover  them  by  *an  action,  against  which  the  title  [  *290  ] 
of  purchase  for  valuable  consideration  without  notice  would  be 
no  defence :  and  they  apply  to  a  court  of  equity  (the  subject 
being  one  in  which  a  court  of  equity  has  concurrent  jurisdiction), 
because  the  account,  which  is  necessary  to  complete  relief,  can 
be  obtained  more  conveniently  here  than  by  proceeding  at  law. 

Mr.  Pemberton  and  Mr.  Boileau,  contra : 

A  court  of  equity  never  interposes  against  a  purchaser  for 
valuable  consideration,  and  without  notice.  If  the  person  who 
claims  against  him  has  a  legal  title,  that  legal  title  may  be 
enforced  by  legal  remedies  ;  but  a  court  of  equity  will  not  act  in 
aid  of  it.  If  a  plaintiff  files  a  bill  for  a  discovery  in  aid  of  an 
action  at  law,  the  defendant  may  plead  that  he  is  a  purchaser  for 
valuable  consideration  without  notice.  *  * 

The  plaintiffs  are  to  be  considered  as,  at  the  most,  only  mort-  [  291  ] 
gagees  who  have  not  taken  possession  ;  and  it  is  well  known  that 
such  a  mortgagee  is  not  entitled  to  an  account  of  bygone  rents. 
The  retainer  of  the  tithes  by  Archer  under  the  grant  from 
Goddard,  is  equivalent  to  payment  to  Goddard:  the  plaintiffs 
could  not  have  called  upon  Goddard  to  account  for  what  he  had 
received ;  how  can  they  have  a  larger  remedy  against  the  defen- 
dant, who  must  be  admitted  to  be  entitled,  under  the  deeds  of 
t  6  B.  &  C.  126.  X  3  Br.  C.  C.  264. 
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€k>LLIN8 

r. 
Abcher. 


Fe\  23. 

[  292  ] 


1814,  to  all  6oddard*s  rights?    They  cannot  have  an  accoant 
from  any  earlier  period  than  the  filing  of  the  bill. 

Mr.  Tinney^  in  reply : 

*  *  The  defendant  at  law  would  be  answerable  for  the  value 
of  the  tithes  for  the  six  preceding  years ;  and  as  this  Court  has 
concurrent  jurisdiction  in  the  matter,  the  relief  granted  here 
must  be  as  extensive  as  the  remedy  would  be  at  law.  *  *  * 

The  Master  of  the  Bolls  : 

The  defendant  states,  by  his  answer,  that  he  is  a  purchaser 
for  valuable  consideration,  without  notice  of  the  plaintiff's  prior 
charge.  Following  the  case  of  Williams  v.  L^mb€,\  and  the 
general  principle  of  a  court  of  equity,  I  am  of  opinion  that  that 
defence  is  of  no  avail  against  the  legal  title. 

Another  question  is,  from  what  time  the  account  is  to  be  taken 
against  the  defendant?  In  these  cases  a  court  of  law  and  a 
court  of  equity  have  concurrent  jurisdiction ;  and  inasmuch  as, 
in  a  court  of  law,  the  plaintiff  could  recover  the  arrears  for  six 
years  before  the  commencement  of  the  action,  the  defendant 
here  must  account  for  the  tithes  for  the  six  years  previous  to  the 
filing  of  the  bill. 


1830. 
March  8,  9. 

RolU  Court. 

Leach,  M.R. 

[  293  ] 


HOGGART   V.   SCOTT. 

(1  Eu83.  &  Mylne,  293—295  ;  S.  C.  Tamlyn,  500—505 ;  9  L.  J.  Ch.  54.) 

[This  case  is  commonly  cited  from  1  Russ.  &  Mylne,  but^the 
report  in  Tamlyn  is  more  satisfactory,  and  is  therefore  retained 
in  the  Revised  Reports  :  see  31  R.  R.  112. — 0.  A.  S.] 


1830. 
March  16,  18. 

Lord 

Ltxdhukst, 

L.C. 

[296] 


DALBY  V.   PULLEN. 

(1  Eu88.  &  Mylne.  296—310 ;  S.  C.  8  L.  J.  Ch.  74.) 
[The  report  of  this  case  in  the  Court  below  (3  Sipions,  29) 
will  be  found  in  30  R.  R.  123.    For  a  note  of  this  appeal  see 
p.  131.J 

t  3  Br.  C.  C.  264. 
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SHEWEN  V.   VANDERHORST.t  issi. 

(1  Buss.  &  Mylne,  U7-3i3.)  ■^'^ji!.'  ^®- 

Under  the  common  decree  in  an  adminiistration  suit,  a  creditor  applied    ^    ^"^ 

Br  ")TTf3''H  AM 

to  prove  a  debt  which  was  barred  by  lapse  of  time ;  aad  the  executors  j^q       ' 

refusing  to  interfere,  the  plaintiff,  a  residuaiy  legatee,  insisted  on  eett.ng        r  « !  -  .. 
up  the  objection  of  the  statute  :  ^        •' 

Held,  that  it  was  competent  for  the  plaintiff,  or  any  other  party         .     - 
interested  in  the  fund,  to  take  advantage  of  the  statute  before  the  Master, 
notwithstanding  the  refusal  of  the  executors. 

Whether  the  Master  is  himself  bound  to  take  the  objection— QiMcre  ? 

This  was  a  suit  instituted  by  a  residuary  legatee,  for  the  pur- 
pose of  having  the  real  and  personal  estates  of  the  testator 
adminiitered,  and  the  trusts  of  the  will  carried  into  execution. 
Under  the  usual  decree,  directing,  among  other  things,  an  account 
to  be  taken  of  the  debts,  a  creditor,  of  the  name  of  Palmer,  went 
in  to  prove  a  debt,  against  which  it  was  admitted  that  the 
statutory  period  had  run,  before  the  testator's  death.  The 
executor  did  not  object  to  the  proof  in  the  Master's  office ;  but 
the  objection  that  it  was  barred  by  the  Statute  of  Limitations  was 
taken  and  insisted  upon  by  the  plaintiff,  and  the  Master  accordingly 
disallowed  the  claim.  The  Master's  opinion  having  been  after- 
wards confirmed  by  the  judgment  of  the  Master  of  the  Rolls, 
the  creditor  now  appealed  to  the  Lord  Chancellor. 

Mr.  Pepys,  and  Mr,  Wakefieldy  for  Mr.  Palmer  [cited  Norton 
V.  Frecker,l  CasileUn  v.  Fanshaw^^  and  other  cases] . 

The  Solicitor-General,  and  Mr.  Piggott,  for  the  defendants  [  850  ] 
the  executors,  stated,  that  as  the  executors  were  convinced  that 
the  demand  in  question,  though  barred  by  lapse  of  time,  had  not 
been  paid,  and  was  therefore  a  just  debt,  they  had  only  acted  as 
they  knew  their  testator  would  have  done,  and  as  they  conceived 
they  had  a  legal  right  to  do,  in  declining  to  avail  themselves  of 
the  dishonest  defence  which  the  statute  might  have  afforded. 

Sir  Edward  Sugden,  and  Afr.  Barber,  for  the  plaintiff : 

*  *  The  principle  on  which  the  right  to  resort  to  this  defence        [  3oi  J 
is  upheld  in  courts  of  equity  is  clearly  stated  by  Sir  T.  Plumeb, 

t  Afidghy  T.  Midgley,  '93,  3  Ch.  282,  J  1  Atk.  526. 

62  L.  J.  Ch.  905.  §  1  Eq.  Ab.  303. 
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Shewen 

V, 

Vandeb- 

H0R8T. 

[  •ass  ] 


Nov.  26. 


[  '353  J 


towards  the  close  of  his  judgment  in  ^urie  v.  Jones y\  and  it  rests, 
not  on  favour  to  the  executors,  but  on  the  presumed  intention  of 
the  testator ;  *as  to  which,  after  a  decree,  it  is  for  the  Court  and 
not  for  the  personal  representative  to  judge.  *  *  * 

The  Lord  Chancellor: J 

The  farther  consideration  I  have  given  to  the  subject  has  not 
been  affected  by  the  authority  of  the  case  of  Caatleton  v.  Fanshaic, 
in  1  Equity  Cases  Abridged,  which  was  so  strongly  relied  upon  by 
the  counsel  for  the  creditor.  That  case  goes  only  to  this  extent, 
that  where  an  executor  is  sued  at  law,  a  court  of  equity  will  not 
compel  him  to  plead  the  statute,  a  proposition  which,  in  fact, 
amounts  to  no  more  than  this,  that  the  Court  will  not  call  upon 
him,  in  administering  the  estate  here,  to  set  up  the  statute  as 
a  bar  to  any  demands  that  may  be  made  against  the  assets. 
But  the  question  here  is  whether,  when  a  decree  has  been  pro- 
nounced, taking  possession  of  the  estate,  and  ^vesting  it  in  the 
Court  for  the  purpose  of  distribution,  a  decree  by  which  the 
accounts  are  directed  to  be  taken,  and  the  assets  are  to  be 
administered  in  the  Master's  office,  and  after  which  the  common 
law  must  be  altogether  silent;  whether — under  these  circum- 
stances, if  the  objection  that  the  statute  has  barred  the  remedy  be 
raised  against  a  debt,  and  in  whatsoever  way  or  by  whomsoever, 
being  parties  in  the  suit,  be  they  creditors  or  executors,  or  even 
volunteers,  the  objection  be  raised, — it  must  not  be  considered 
fatal?  And  without  at  present  saying  how  far  the  Master  is 
himself  entitled  to  set  up  the  objection,  I  can  see  no  reason, 
certainly,  why  it  may  not  be  competently  taken  by  a  creditor  or 
a  volunteer,  as  well  as  by  the  personal  representative.  The  order 
of  the  Master  of  the  Bolls  must,  therefore,  be 

Affinned. 


t  13  E.  B.  at  p.  87  (2  V.  &  B.  290). 


I  Lord  Brougham. 
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WICKENS  V.   TOWNSHEND.f 

(1  Ease.  &  Mylne,  361—363.) 

A  solicitor  who  reoeiyes  rents  in  a  cause  without  the  authority  of  the 
Court,  will  be  ordered  to  pay  them  over  to  the  receiver,  and  cannot 
retain  them  on  the  groimd  of  lien,  or  set  them  off  against  costs  alleged 
to  be  due  to  him  from  the  plaintiff. 

This  was  a  bill  filed  by  incumbrancers,  praying  a  sale  of  mort- 
gaged estates  for  the  purpose  of  satisfying  their  debts.  In  the 
progress  of  the  suit,  an  order  was  obtained  appointing  a  receiver ; 
but  in  consequence  of  the  sureties  having  delayed  to  perfect  their 
recognizances,  the  appointment  remained  for  some  time  formally 
incomplete.  In  the  mean  time,  the  plaintiff's  solicitor  (whether 
aware  of  the  fact  or  not  was  uncertain)  directed  the  receiver  to 
meet  him,  on  a  certain  day,  at  Bainham,  in  Norfolk,  in  the 
neighbourhood  of  which  the  estates  lay,  and  where  the  tenants 
were  to  assemble  for  the  payment  of  their  rents ;  but  having  in 
the  interval,  after  the  receiver's  departure,  ascertained  the  defect 
in  his  appointment,  the  solicitor  left  town  himself,  the  same 
night,  for  *Eainham ;  and  on  his  arrival  there,  he  interfered  to 
prevent  the  tenants  from  paying  the  rents  to  the  receiver,  and 
succeeded  in  persuading  them  to  pay  the  sums  due  from  them 
into  his  own  hands. 

Before  the  recognizances  were  perfected,  a  petition  was  pre- 
sented on  behalf  of  the  receiver,  and  the  plaintiff,  who  was  one 
of  his  sureties,  praying  that  the  sums  so  received  might  be  paid 
over  to  the  petitioner,  as  the  receiver,  or  that  such  other  order 
might  be  made  on  the  subject  as  the  Court  should  think  fit.  At 
the  time  when  the  petition  was  heard,  the  appointment  was 
formally  complete. 

The  Solidtor-General  and  Mr.  Hayter,  for  the  petitioners. 

Mr.  Stuart,  for  the  defendant  Lord  Townshend. 

Mr.  Home  and  Mr.  RmipeU,  for  the  solicitor,  objected  that 
the  petition  was  improper  in  point  of  form  :  it  was  presented  in 
the  name  of  a  person  styling  himself  receiver,  though  he  was  not 

t  Ih  re  Birt  (1883)  22  Ch.  D.  604. 


1830. 
March  25. 

Lord 

Lykdhurst, 

L.C. 

[861] 


[  •362  ] 
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WicKEKB  then  regularly  appointed ;  and  it  prayed  that  the  rents  might  be 
TcwNSHEKD.  paid  over  to  him ;  whereas  the  regular  application  was,  to  have 
them  paid  into  Court.  Their  client  also,  they  contended,  had  a 
right  to  retain  the  amount,  in  virtue  of  some  agreement  with  the 
plaintiff  Wickens  ;  or,  if  no  such  agreement  could  be  made  out, 
still  he  was  entitled  to  set  off,  against  the  money  he  had  received, 
certain  costs  which  were  due  to  him  from  Wickens. 

The  Lobd  Chancellor  : 

If  the  Court  has  these  facts  brought  to  its  knowledge,  will  it 
refuse  to  correct  the  evil  because  the  person  praying  the  relief 
had  not,  at  the  time  when  he  presented  the  petition,  the  character 
[  •363  ]  which  entitles  him  to  that  relief  ?  *One  of  the  petitioners  is  the 
plaintiff  in  the  cause.  It  is  true  that  the  other  petitioner  was 
not  clothed  with  the  character  of  receiver  at  the  time  when  the 
petition  was  presented ;  but  the  prayer  is,  that  the  rents  may  be 
directed  to  be  paid  to  the  receiver,  or  to  some  other  proper 
person.  When  the  petition  came  on  to  be  heard,  his  character 
of  'receiver  was  complete ;  and  the  question  now  is,  whether  the 
Court  will  think  it  proper  to  direct  the  money  to  be  paid  to  him 
in  that  capacity.  It  appears  that  he  went  down  by  the  morning 
coach  to  Bainham  :  in  the  evening  of  the  same  day  the  plaintiff's 
solicitor  followed  by  the  mail,  and  met  the  petitioner,  and  in- 
formed him  he  was  not  entitled  to  receive.  The  tenants  were  on 
the  spot,  and  ready  to  pay  their  rents,  and  the  solicitor  being 
there  to  receive  them,  it  was,  I  think,  convenient  for  all  parties, 
and  perhaps,  under  the  circumstances,  it  was  not  improper,  that 
he  should  receive  them ;  but  it  was  his  duty  to  do  so  only  with 
a  view  to  hand  them  over  to  the  officer  of  the  Court  appointed 
for  the  purpose,  as  soon  as  the  latter  had  completed  his  recog- 
nizances. A  person  can  have  no  right  of  lien  over  the  property 
which  he  acquires  in  an  assumed  character,  or  by  tortious  means. 

Order  made. 
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YARNOLD  V.  MOORHODSE.f 

(1  Buss.  &  Mylne,  364—368.) 

A  testator  bequeathed  the  dividends  of  certain  stock  to  his  nephew, 
solely  for  the  maintenance  of  himself  and  his  family,  declaring  that  such 
dividends  should  not  be  capable  of  being  charged  with  his  debts  or 
engagements,  and  that  he  should  have  no  power  to  charge,  assign, 
anticipate,  or  encumber  them ;  but  that  if  he  should  attempt  so  to  do, 
or  if  the  dividends,  by  bankruptcy,  insolvency,  or  otherwise,  should 
be  assigned  or  become  payable  to  any  other  person,  or  be  or  become 
applicable  to  any  other  purpose  than  for  the  maintenance  of  the  nephew 
and  his  family,  his  interest  therein  should  cease,  and  the  stock  be  held 
upon  trusts  for  his  children.  liong  subsequently  to  tiie  date  of  the  will, 
and  a  few  weeks  prior  to  a  codicil  confirming  it,  the  nephew  took  the 
benefit  of  the  Lords'  Act  (1  Qeo.  IV.  c.  119)  in  the  usua|  way ;  and  some 
years  afterwards  the  testator  died :  Held,  that  this  insolvency  operated 
as  a  forfeiture  of  the  life-interest  given  to  the  nephew  by  the  will. 

Balph  Pbnton,  by  will,  dated  the  8rd  of  December,  1814, 
bequeathed  to  his  executors  the  sum  of  5,000/.  5  per  cent.  Navy 
Annuities,  for  which,  by  a  codicil,  dated  the  6th  of  April,  1822, 
and  confirming  the  will  in  all  other  respects,  the  like  sum  in  8  per 
cent.  Annuities  was  substituted,  upon  trust,  to  pay  the  dividends 
thereof  to  his  nephew,  George  Fenton,  into  his  own  hands  only, 
for  the  term  of  his  natural  life;  it  being  his  express  will  and 
intention,  that  he  should  receive  the  same  for  the  sole  purposes 
of  the  maintenance  and  support  of  himself  and  family,  and  that 
such  interest  and  dividends,  or  any  part  thereof,  should  not  be  in 
any  manner  liable  to,  or  be  capable  of  being  charged  with  the 
debts  and  engagements  of  the  said  George  Fenton,  and  without 
any  power  to  him  to  charge,  assign,  anticipate,  or  encumber,  all 
or  any  part  of  such  dividends  and  income  before  the  same  should 
become  due  and  payable.  And  in  case  the  said  George  Fenton 
should  in  any  manner  charge,  assign,  encumber,  or  anticipate 
the  said  dividends,  or  any  part  thereof;  or  if  the  same,  or  any  part 
thereof,  should,  by  operation  of  law,  either  by  bankruptcy,  insol- 
vency, or  any  other  ways  or  means  whatsoever,  be  assigned  or 
become  payable  to  any  other  person  or  persons  whomsoever,  or  be 
or  become  in  any  manner  applicable  to  or  for  any  other  purpose 
than  for  the  prospective  ^maintenance  and  support  of  the  said 
George  Fenton  and  his  family,  then  and  in  such  case  the  life  estate 
and  interest  of  the  said  George  Fenton,  in  the  said  Bank  Annuities, 

t  In  reX^irtc«0<u^,'9d^2Ch.23d,64L^.ai.529]^dZ.rarv.Xe9y<;e<,^^ 
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Lord 
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Tabnold     should  cease  and  determine,  and  the  said  executors  should  stand 

MooBHouBE.  possessed  of  the  said  Bank  Annuities,  upon  certain  trusts,  for  the 

benefit  of  the  said  George  Fenton*s  children,  as  therein  mentioned. 

The  testator  died  on  the  17th  of  August,  1825. 

The  Master  found,  that,  on  the  25th  of  March,  1822,  George 
Fenton,  the  nephew  of  the  testator,  was  discharged  under  the 
Act  for  the  relief  of  insolvent  debtors,  having  previously  executed 
a  warrant  of  attorney  to  the  provisional  assignee  of  the  Court  for 
the  relief  of  insolvent  debtors ;  and  that,  in  Hilary  Term,  1829, 
such  assignee  caused  judgment  to  be  entered  up  on  the  said 
warrant  of  attorney.  The  Master  did  not  find  that  any  execution 
had  been  issued  on  such  judgment,  or  that  the  Court  for  the 
relief  of  insolvent  debtors  had  made  any  order  permitting 
execution  to  be  taken  out  upon  such  judgment,  or  put  in  force 
any  power  given  by  the  said  Act  against  the  property  assigned 
by  the  said  George  Fenton  after  his  said  discharge,  nor  had  any 
claim  been  brought  in  before  him  by  the  provisional  assignee, 
claiming  any  interest  in  the  said  legacy  on  behalf  of  the  creditors 
of  George  Fenton.  And  the  Master  did  not  find  that  George 
Fenton  had  in  any  way  charged,  assigned,  encumbered,  or 
anticipated  the  dividends  upon  the  said  legacy,  save  as  the  same 
might  be  considered  as  charged,  assigned,  or  encumbered  by  the 
said  wai:rant  of  attorney  and  judgment.  And  the  Master  did  not 
find  that  the  same,  or  any  part  thereof,  had,  by  operation  of  law, 
either  by  bankruptcy,  insolvency,  or  otherwise,  been  assigned  or 
become  payable  to  any  other  person  or  persons  whomsoever,  or 
[  •366  ]  become  applicable  to  or  for  any  *otber  purpose  than  for  the 
prospective  maintenance  and  support  of  the  said  George  Fenton 
and  his  family. 

The  Vicb-Chancbllor  having  decided  that  George  Fenton's 
insolvency  operated  as  a  forfeiture  of  his  life  interest  in  the 
legacy  of  5,000/.  stock  given  him  by  the  will,  and  that  the 
dividends  belonged  to  his  infant  children,  an  appeal  was  now- 
brought  from  that  decree. 

Mr.  Treslovc,  and  Mr.  Teed,  for  the  appellant : 
When  the  testator  executed  the  codicil  of  the  6th  of  April, 
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1822,  he  knew,  or  must  be  presumed  to  have  known,  that  his      Yabxold 

nephew  had  taken  the  benefit  of  the  Insolvent  Debtors'  Act  in  the    moobhoube. 

preceding  March :  what  his  will,  which  for  this  purpose  speaks 

either  at  the  time  of  his  death,  or  at  the  date  of  his  codicil, 

contemplated,  could  only  have  been  some  future  event,  working 

a  prospective  forfeiture.    The  testator  must  have  meant  a  bounty, 

and  the  words  he  uses,  ''  shall  be  liable,"  import  a  contingency 

to  happen  after  his  death.    No  such  contingency  has  yet  occurred. 

Upon  any  other  construction  the  legacy  never  vested  in  the  father 

at  all;  and  if  so,  it  could  not  go  over  to  the  children.     The 

present  Insolvent  Act  (1  Geo.  IV.  c.   119,)  t  was  passed  long 

subsequent  to  the  date  of  the  will,  which,  of  course,  could  have 

no  reference  to  the  provisions  of  that  statute.     The  operation  of 

the  assignment  made  in  pursuance  of  the  Act  (differing  materially 

in  that  respect  from  the  policy  of  the  law  in  bankruptcy)  is 

confined  exclusively  to  property  which  had,  at  the  time  of  his 

petition,  vested  in  the  insolvent:  Hepper  v.  Marshall, 'X  and  the 

right  to  these  dividends  consequently  could  not  be  in  any  manner 

affected  by  it.     No  execution  could  seize  this  property  in  the 

hands  of  the  trustees,  so  that  it  cannot  be  considered  as  applicable 

*to  debts  within  the  meaning  of  the  will.     The  forfeiture  can       [  **^7  ] 

only  arise,  if  at  all,  when  the  creditors  endeavour,  for  the  purpose 

of  reaching  the  legacy,  to  put  in  motion  the  machinery  of  the 

Act.     A  variety  of  processes  must  be  gone  through,  according  to 

the  particular  mode  prescribed  by  the  30th  section,  which  still 

leaves  a  discretion  in  the  Court  to  withhold  or  direct  the  payment, 

as  it  may  see  fit.§   Very  probably  the  Court  might  refuse  to  make 

an  order  on  the  subject,  for  the  order  would  immediately  defeat 

f  This  Act  waa  however  already  dueorgrowingdue,  bills  of  exchange, 

repealed :    7  Geo.    lY.  c.   57,   8.   1  promiBsory  notes,  bank  notes,  securi- 

(1826). — F.  P.  ties  for  money,  goods  and  chattels,  or 

I  2  Bing.  372.  any  other  property  whatsoever  belong- 

§  By  the  1  Oeo.  IV.  c.  119,  s.  30,  ing  to  such  prisoner,  or  held  in  trust 

it   is    enacted,    '*  that  in  case  any  for  him,  or  for  his  use  and  benefit,  or 

person  or  persons,   body  poHtio  or  to  which  such  prisoner  shall  be  in 

corporate,  shall,  after  the  discharge  any  way  entitled ;   or  in  case  any 

of  any  such  prisoner  out  of  custody  such  person  or  persons,  body  politic 

as  aforesaid,  become  possessed  of,  or  or  corporate  shall  be  in  any  manner 

haTe  under  his  or  their   power  or  indebted  to  such  prisoner,  it  shall 

control,  any  stock  in  the  public  funds  and  may  be  lawful  for  the  said  Court, 

of  this  country,  or  any  legacy,  money  upon  the  application  of  any  assignee 

B.B. — ^voL.  xxxn.  15 


226  1830.     CH.     1  EUSS.  &  MYLNE,  367—868.       [r.r. 

Yarnold  itself;  besides,  there  is  no  evidence  that  there  are  debts  remaining 
MooBHousE.  unpaid.  At  any  rate  the  creditors  have  not  attempted  to  avail 
themselves  of  their  powers,  nor  is  it  likely  that  they  will  try  to 
seize  upon  a  fund  which  must  instantly  slip  from  their  grasp. 
If  they  did,  however,  the  order  of  the  Insolvent  Debtors'  Court 
would  not  touch  the  by-gone  dividends  accrued  due  before  notice. 
To  give  such  an  effect  as  the  respondents  contend  for  to  the 
[  '^es  ]  language  of  this  will,  *  would  be  to  permit  the  same  words  to 
bestow  and  take  away  an  estate  in  the  same  breath. 

Upon  the  general  question,  whether  the  clause  in  the  will  was 
sufficiently  strong  to  render  the  act  of  insolvency  a  forfeiture  of 
the  life  interest,  the  following  cases  (among  others)  were  cited : 
Shee  V.  Haley\  Brandon  v.  liohinsonyl  Wilson  v.  Greenwood j^ 
Wilkinson  y.  Wilkinson,'}  Cooper  y.  Wyatt.^ 

The  Lord  Chancellor  thought  it  impossible  to  get  over  the 
words  of  the  will,  which  he  remarked  were  very  general  and 
strong,  carrying  over  the  estate  to  the  respondents,  in  the  event 
of  the  bequest  to  George  Penton  "being  or  becoming  in  any 
manner  applicable,"  that  is,  subject  to  be  applied,  to  the  payment 
of  his  debts.  He  thought  it  could  not  be  denied  that  the  dividends 
were  so  applicable,  if  they  were  subject,  at  the  discretion  of  the 
creditors,  to  be  charged  with  the  payment  of  their  debts ;  and  he 
dismissed  the  appeal  without  costs. 

Mr.  Home  and  Mr.    Whitmarsh,  who  appeared    for  the 
respondents,  were  not  called  upon  to  support  the  decree. 

or  creditor  of  such  prisoner  to  cause  said  Court,   or  to  the   assignee  or 

notice  to  be  given  to  such  person  or  assignees  of  such  prisoner  for  the 

persons,   body  politic  or  corporate,  general  benefitof  his  creditorsentitled 

directing  him  or  them  to  hold  and  toclaim  under  such  judgment  entered 

retain  the  said  property  till  the  said  up  by  order  of  the  said  Court  as 

Court  shall  make  such  further  oi-der  aforesaid." 

concerning  the  same ;  and  thereupon  t  9  R.  E.  198  (13  Ves.  404). 

it  shall  be  lawful  for  the  said  Court  t  H  It.  B.  226  (18  Yes.  429). 

further   to  order,    such    person    or  §  18  R.  R.  118  (1  Swanst.  471). 

persons,  body  politic  or  corporate,  ||  19  R.  R.  266  (3  Swanst.  515). 

to  deliyer  over  such  property,  and  to  11  21  R.  R.  336  (5  Madd.  482).  See 

pay  such  debts  as  aforesaid,  or  any  also   Lear  v.  Leggett,  29  R.  R.  143 

part  thereof,  to  the  receiver  of  the  (2  Sim.  479). 
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In  ee  ASHLEY.t  isso. 

April  8. 
(1  Ross.  &  Mylne.  371—376.)  1_ 

A  mother,  whose  only  daughter,  a  lunatic,  was  entitled  to  a  large  real    lyihc^bst 
and  personal  estate  under  her  father's  will,  bequeathed  the  residue  of  her  l.c. 

estate  and  effects  to  trustees,  upon  trust  to  apply  the  interest,  amounting  r  371  1 
to  about  1,600/.  a  year,  towards  the  maintenance  and  support  of  her 
daughter,  and  otherwise  for  her  comfort  and  advantage,  as  they  should 
think  proper,  without  being  liable  to  account ;  and  after  her  decease  to 
pay  the  principal,  and  also  such  interest  as  should  not  have  been  actually 
so  applied,  to  the  testatrix's  nieces :  Held,  that  the  allowance  of  the  lunatic 
ought  to  be  borne  exdusively  by  the  maternal  estate,  as  that  arrange- 
ment, in  the  event  of  her  recovery,  would  be  most  beneficial  for  her. 

A  COMMISSION  of  lunacy,  executed  in  January,  1829,  found  that 
Catherine  Ashley  was  then  of  unsound  mind,  and  incapable  of 
managing  her  affairs.  A  reference  was  subsequently  made,, 
directing  the  Master  to  inquire  and  state  (amongst  other  things) 
of  what  the  fortune  of  the  lunatic  consisted,  and  what  sum  would 
be  proper  to  be  allowed  for  her  support  and  maintenance,  regard 
being  had  to  her  circumstances  and  estate,  and  out  of  what  fund 
such  allowance  should  be  paid. 

By  his  report,  bearing  date  the  9th  of  February,  1880,  the 

Master  stated  that  the  lunatic  was  entitled,  under  the  will  of  her 

father,  to  certain  real  estates  for  life  and  in  tail,  and  also,  as 

coparcener  along  with  her  two  sisters  of  the  half  blood  (who  were 

her  sole  next  of  kin),  to  her  undivided  third  part  of  certain  other 

real  property  in  fee.    And  he  found  that  the  total  annual  value 

of  those  several  estates,  together  with  the  interest  of  certain 

legacies  of  stock,  &c.  bequeathed  to  her  by  the  same  will, 

amounted  to  the  sum  of  2,280Z.    He  also  found  that  from  the 

year  1798,  when  her  father  died,  down  till  the  period  of  her 

mother's  death  in  the  month  of   September,   1828,   she  had 

constantly  resided  in   the  family  mansion,   with  her  mother 

Mrs.  Ashley,  who  had  continued  during  the  whole  of  that  time 

to  have  the  charge  of  her  daughter  and  to  maintain  her.     He 

farther  found  that  Mrs.  Ashley,  by  will,  dated  the  14th  of 

January,  1828,  after  giving  divers  specific  bequests  to  persons 

therein  named,  and  among  the  rest,  legacies  of  5002.  each  to  her 

two  step-daughters,  *deviBed  a  freehold  messuage,  with  fifty-seven       [  *372  ] 

acres  of  land  at  Goton,  and  all  other  her  real  estate,  unto  her  two 

nieces,  Elizabeth  Scott  and  Elinor  Wilson,  as  tenants  in  common 

\  Inre  Weaver  (1882)  21  Ch.  D.  615. 
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In  re  in  fee,  they  or  one  of  them  permitting  the  testatrix's  daughter 
Catherine  to  reside  with  them,  or  one  of  them,  and  taking  care 
of  her,  and  managing  her  concerns,  so  long  as  her  daughter  and 
either  of  her  said  nieces  should  live :  All  the  rest  and  residue  of 
her  estate  and  effects  she  gave  and  bequeathed  to  certain  trustees 
(whom  she  also  nominated  her  executors),  in  the  following  terms: 
"  upon  trust  to  receive  the  interest,  income,  and  dividends  which 
shall  grow  due  thereon  during  the  life  of  my  said  daughter 
Catherine,  and  to  apply  the  same  in  and  towards  the  maintenance 
and  support  and  clothing  of  my  said  daughter,  or  otherwise,  for 
her  comfort  and  advantage,  in  such  way  as  they  my  said  trustees 
shall  think  proper,  and  without  being  liable  to  account  to  any 
person  or  persons  whatsoever  for  the  same  or  any  part  thereof ; 
and  from  and  after  the  decease  of  my  said  daughter,  upon  trust 
to  pay  the  principal  of  the  said  trust  monies,  and  also  all  interest, 
income,  and  dividends  which  shall  become  due  during  the  life  of 
my  said  daughter,  and  not  be  actually  applied  as  aforesaid  " — to 
and  for  the  benefit  of  the  testatrix's  three  nieces,  in  manner 
i)herein  mentioned.  The  Master  found,  that  the  residue  of 
Mrs.  Ashley's  estate  amoimted  to  about  1,6002.  a  year ;  that  an 
.annual  sum  of  1,2002.  was  proper  to  be  allowed  for  the  main- 
tenance of  the  lunatic;  and  that  the  whole  of  that  allowance 
ought  to  be  paid  out  of  the  income  to  arise  from  the  property  to 
^hich  she  was  entitled  under  her  mother's  will.  The  report  also 
Tstated  the  affidavit  of  the  medical  gentleman  who  had  attended 
iihe  lunatic  for  the  last  five  and  twenty  years,  from  which  it 
appeared  that  she  had  continued  in  the  same  state  of  mental 
imbecility  from  a  very  tender  age,  and  that  no  reasonable  hope 
could  be  entertained  of  her  recovery. 
[  373  ]  The  next  of  kin  of  the  lunatic  presented  a  petition  praying 

a  confirmation  of  the  Master's  report,  and  the  trustees  under 
Mrs.  Ashley's  will  presented  a  counter-petition,  praying  that  the 
lunatic's  allowance  might  be  charged  either  entirely,  or  at  least 
rateably,  on  the  income  of  the  property  which  she  derived  from 
her  father. 

The  SoUcitor-General  and  Mr.  Whitmarsh,  for  the  trustees. 

*     «     * 

[874]  Mr.  Pepyft  and  Mr.  Crombie,  for  the  next  of  kin   [cited 
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Foljamhev.  WiUoiighbyA]  By  charging  the  whole  allowance  on 
the  maternal  estate,  the  income  arising  from  the  paternal 
property  remained  untouched,  and  a  fund  might  thus  be  accu- 
mulated out  of  the  savings,  which,  if  the  lunatic  recovered,  would 
form  a  large  addition  to  her  fortune.     *     *     * 

The  Solicitor-General,  in  reply. 

The  Lord  Chancellor  : 

I  think  the  testatrix  intended  that  this  fund  should  be  applied,  in 
the  first  instance,  for  the  maintenance,  support,  and  clothing  of  her 
daughter ;  it  might  turn  out  eventually  that  it  was  not  a  sufficient 
provision,  which  would  explain  the  use  of  the  word  "towards;" 
and  if  there  was  any  surplus,  she  gave  it  to  the  legatees  over. 
Under  these  circumstances,  it  being  for  the  interest  of  the  lunatic, 
and  not  contrary  to  the  intention  of  the  will,  I  am  of  opinion 
that  the  charge  should  be  wholly  borne  by  the  maternal  estate. 


In  re 
Ashley. 


PALMER  V.   SCOTT.J 

(1  EuB8.  &  Mylne,  391—394 ;  Tamlyn,  488-^91 ;  S.  C.  8  L.  J.  Ch.  127.) 

The  appropriation  of  a  mortgage  to  cover  a  particular  debt  is  binding 
on  the  debtor  who  has  made  and  communicated  the  appropriation  to 
the  creditor,  although  the  creditor  has  not  expressly  bound  himself  to 
accept  the  appropriation. 

Hampson  had  received  and  disbursed  monies  as  the  solicitor 
and  agent  of  the  plaintiff  Palmer ;  and  in  1822,  on  the  occasion 
of  the  sale  of  a  farm,  called  Farley,  belonging  to  the  latter,  the 
purchase-money,  amounting  to  upwards  of  8,0002.,  came  into  the 
hands  of  Hampson. 

On  the  23rd  of  December,  1822,  Hampson  wrote  to  Palmer  in 
the  following  terms :  "I  have  great  pleasure  in  informing  you 
that  the  Farley  purchase  is  now  finally  settled.  I  have  on  the 
other  side  sent  you  the  particulars,  with  the  balance  paid  to  me, 
amounting  to  8,2612. 15«.  I  will  endeavour  to  obtain,  very  soon, 
a  security  for  this  sum  ;  but  if  I  should  not  be  successful,  I  will 
transfer  to  you  a  mortgage  to  pay  you  4Z.  per  cent,  for  the 
interest  of  the  money  until  it  is  invested."  In  a  letter  of  the 
14th  of  April,  1828,  Palmer  complained  that  he  had  received  no 
document  to  show  what  had  become  of  the  purchase-money  of 
t  25  B  B.  17    (2  3*01.  &  St.  165).      J  Middleton  v.  Pollock  (1876)  2  Oh.  D.  106. 


[876] 


1830. 
March  1. 

Rolls  Court, 
Leach,  M.R. 

[391] 


280  1830.     CH.     1  BUSS.  &  MYLNE,  891—898.       [r.b. 

Palmer  Farley,  and  pressed  for  a  statement  of  his  account.  Hampson, 
Scott.  in  reply,  stated  that  he  would  be  in  London  shortly  after 
Whitsuntide,  when  he  would  bring  with  him  a  security  for  8,000Z. 
and  settle  the  balance. 

In  June  Mr.  Palmer  again  pressed  for  a  settlement;  and  on 
[  •392  ]  the  17th  of  June,  Hampson  answered  as  follows :  *"  I  will  in  a 
few  days  make  out  a  statement  of  the  account,  with  a  remittance 
for  the  balance,  and  an  acknowledgment  that  I  have  in  my  hands 
a  mortgage  deed  for  8,000Z.,  with  an  undertaking  to  assign  it  to 
you  when  required.  This,  I  trust,  will  be  satisfactory  for  the 
present."  On  the  15th  of  July,  Hampson  again  wrote  to  Palmer, 
saying,  "  I  have  on  the  other  side  sent  you  an  acknowledgment 
of  having  the  security  of  8,000Z.  and  a  draft  for  861L  IBs.  viz. 
261i.  15«.  being  the  balance  received  of  Mr.  Crawley,  in  December 
last,  and  1001.  on  account  of  the  timber." 

The  acknowledgment  was  in  the  following  words :  "  15th  July, 
1828.  I  acknowledge  to  have  in  my  hands  a  mortgage  deed 
made  by  Thomas  NicoU  to  me,  of  an  estate  at  Studham  in  the 
county  of  Bedford,  for  securing  the  sum  of  8,000Z.  and  interest ; 
and  having  received  this  sum  of  John  Sharpe  Palmer  Esq.  in 
December  last,  I  do  hereby  undertake,  when  thereto  required  by 
him,  to  execute  a  transfer  of  this  mortgage  to  him. 

"Lbonabd  Hampson." 

Mr.  Palmer's  answer  was  dated  on  the  following  day,  and  was 
in  these  words :  ''I  have  this  moment  received  your  obliging 
letter,  enclosing  a  draft  on  Sir  John  Perring,  Bart.,  Shaw, 
Barber,  Sc  Co.,  for  861Z.  15«.  I  shall  be  truly  glad  to  receive  a 
statement  of  debtor  and  creditor,  which  you  kindly  promise  to 
send  on  your  return  home,  as  I  do  not  know  how  to  arrange  my 
accounts  till  our  affairs  are  settled." 

On  the  9th  of  August  Mr.  Palmer  wrote  to  Mr.  Hampson  as 
follows  :  "I  have  received  this  morning  a  letter  from  my  solicitor 
at  Chelmsford,  informing  me  that  he  has  entered  into  an  agree- 
ment for  the  purchase  of  a  small  farm  contiguous  to  mine  in  Essex, 
[  •S93  ]  which  my  friends  have  recommended  as  *particularly  advan- 
tageous to  the  little  property  I  possess  there.  It  is  therefore 
become  absolutely  requisite  to  arrange  my  affairs  with  you,  for 
which  purpose  I  intend  coming  to  Luton  either  the  latter  end  of 
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uext  or  the  beginning  of  the  week  following,  when  I  hope  it  will      Palmsb 
be  convenient  to  you  to  give  me  an  hour  or  two  some  morning,       scott. 
that  I  may  discharge  my  debts,  and  may  be  enabled  to  form  an 
idea  what  money  I  shall  have  at  my  disposal." 

This  letter  was  followed  by  another,  dated  the  18th  of  August, 
which  was  in  these  words :  **  As  I  have  not  received  any  answer  to 
my  letter  of  Friday  last,  I  conclude  you  are  from  home,  &c.  &c. 
I  shall  not  have  8,000{.  to  put  out  on  mortgage,  as  I  shall  want 
1,000Z.  to  pay  for  my  late  purchase  about  the  middle  of  September. 
I  depend  upon  this,  as  the  8,000{.  was  left  in  your  hands  as  a 
temporary  arrangement,  agreeable  to  your  desire." 

Hampson  died  insolvent,  without  having  paid  the  8,000i.  to  Mr. 
Palmer,  and  without  having  assigned  the  mortgage.  The  bill  was 
filed  against  his  representatives  to  compel  an  assignment  of  the 
mortgage,  pursuant  to  his  undertaking  of  the  15th  of  July,  1823. 

Mr.  Treslove  and  Mr.  Raivlins,  for  the  plaintiff : 

The  letter  of  the  15th  of  July  contains  an  express  undertaking 
by  which  Hampson  was  bound,  unless  Palmer  rejected  it.  Far 
from  rejecting  it.  Palmer  expresses  himself  satisfied  with  the 
communication,  retains  the  undertaking,  and  acquiesces  in  the 
arrangement.  It  is  true  that  he  shortly  afterwards  presses 
Hampson  for  a  settlement  of  accounts,  and  states  that  he  would 
not  have  the  8,000i.  to  lay  out  on  mortgage,  as  he  would  want 
1,0002.  to  complete  a  purchase  which  he  had  made.  But  *all  this  [  •ssi  ] 
is  perfectly  consistent  with  his  having  acceded  to  Hampson's 
undertaking  to  hold  Nicoll's  mortgage  as  a  security  for  the  debt 
due  to  him.  Palmer.  Hampson  and  Palmer  had  other  pecuniary 
dealings  besides  the  transaction  as  to  the  3,000Z.  There  was  no 
intention  on  either  side  that  the  money  should  remain  per- 
manently in  Hampson's  hands ;  the  arrangement  was  merely 
temporary:  Palmer  might  at  any  moment  call  in  the  whole  or 
any  part  of  the  money  in  Hampson's  hands :  but  so  long  as  any 
part  of  the  money  remained  with  Hampson,  Nicoll's  mortgage 
was  to  be  a  security  for  it. 

Mr.  Bicker Bteth  and  Mr.  Barber ,  contra  : 

The  acknowledgment  inclosed  or  contained  in  the  letter  of 
the  15th  of  July,  was  merely  a  proposal ;  and  in  order  to  con- 
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[  Tamlyn, 
491  ] 


Btitate  an  agreement,  there  ought  to  have  been  an  acceptance  of 
it  in  writing,  on  the  part  of  Palmer.  An  agreement  is  not 
perfect  till  both  parties  are  bound;  here  Palmer  never  was 
bound  ;  and  he  never  considered  himself  bound.  The  offer  made 
to  him  was,  that  he  should  become  mortgagee  of  Hampson's 
interest  in  a  mortgage ;  to  that  offer  he  never  acceded :  on  the 
contrary,  before  four  weeks  had  elapsed,  he  was  pressing  Hampson 
for  a  settlement  of  accounts,  and  payment  of  the  money. 

The  Master  of  the  Bolls: 

This  is  a  positive  agreement,  and  requires,  therefore,  no 
acceptance  in  writing.  Where  there  is  only  a  proposal  made, 
it  is  necessary  there  should  be  an  acceptance,  but  where  there 
is  a  positive  engagement,  no  acceptance  is  necessary.  Unless 
refused,  such  engagement  constitutes  by  itself  an  agreement 
which  this  Court  will  enforce,  t  The  letter  of  the  16th  of  July,  1828, 
contains  no  refusal ;  on  the  contrary,  the  plaintiff  in  another 
letter  stated  that  he  had  accepted  that  s^purity  of  Hampson  as  a 
temporary  arrangement. 

(His  Honor  then  read  the  letter  of  the  13th  of  August,  1823.) 
The  mortgage  was  to   be  a   security  until  the  3,000/.  was 
invested  by  Hampson.     There  is  nothing  in  the  correspondence 
to  shew  that  the  plaintiff  refused  it. 


1830. 
March  2. 

Leach,  M.R. 

[395] 


GREEN  V.    SPICER.+ 

(1  Bubs.  &  Mylne,  395—397 ;  S.  0.  Tamlyn,  396—398 ;  8  L.  J.  Ch.  105.) 

Where  trustees  under  a  will  have  a  discretion  as  to  the  manner  of  the 
application  of  the  trust  fund  for  the  benefit  of  a  particular  person,  but 
no  power  to  apply  it  otherwise  than  for  the  benefit  of  that  cestui  que 
trust  during  his  life,  his  interest  passes  to  his  assignees  under  the 
Insolvent  Act,  notwithstanding  a  proviso  in  the  will,  tiiat  he  shaU  not 
have  power  to  sell,  mortgage,  or  anticipate  the  income  of  the  fund. 

BoBERT  PiNNiNQ  the  elder,  by  his  will,  devised  certain  real 
estates  to  John  Spicer  and  Daniel  Bobertson,  and  their  heirs  and 


t  [As  reported  in  Buss.  &  My.  Sir 
John  Leach  is  made  to  say  that  an 
offer  in  writing  must  be  accepted  in 
writing :  as  reported  here,  that  an 
offer  expressed  as  an  unqualified 
promise  needs  no  acceptance.  Both 
statements   are    extra-judicial    and 


erroneous.  The  real  decision  was 
that  there  was  sufficient  evidence  of 
the  proposal  having  been  tacitly 
accepted.— F.  P.] 

X  In  re  Johnston,  *94,  3  Ch.  204, 
63  L.  J.  Ch.  753. 
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assigns,  ''apon  trust  to  let  and  manage  the  same,  and  receive  Gbeen 
the  rents,  issues,  and  profits  thereof,  and  to  pay  and  apply  the  sp/cke. 
same  rents,  issues,  and  profits  to  or  for  the  board,  lodging,  main- 
tenance, and  support,  and  benefit  of  my  son  Robert  Pinning  at 
such  times  and  in  such  manner  as  they  shall  think  proper,  for 
and  during  the  term  of  his  natural  life ;  it  being  my  wish  that 
the  application  of  the  rents  and  profits  for  the  benefit  of  my  said 
son  may  be  at  the  entire  discretion  of  the  said  John  Spicer  and 
Daniel  Robertson,  and  the  survivor  of  them,  and  the  heirs  and 
assigns  of  such  survivor,  and  that  my  said  son  shall  not  have 
any  power  to  sell  or  mortgage,  or  anticipate  in  any  way  the  same 
rents,  issues,  and  profits,  or  any  rents,  issues,  and  profits,  divi- 
dends or  interests,  derived  under  this  my  will.'* 

Robert  Pinning  the  younger  had  taken  the  benefit  of  the  Act 
for  the  relief  of  insolvent  debtors ;  and  the  bill  was  filed  by  the 
assignee,  praying  that  he  might  be  declared  entitled  to  the  rents 
and  profits  of  the  devised  hereditaments  during  the  life  of  Robert 
Pinning  the  younger. 

Mr.  Bicker steth  and  Mr.  GirdUstone  junior,  for  the  plaintiEf : 

The  mode  of  applying  the  income  for  the  son's  benefit  is  in 
the  discretion  of  the  trustees ;  but  they  have  no  *power  to  with-  [  'sga  ] 
hold  it  from  him,  or  to  apply  it  otherwise  than  for  his  benefit ; 
therefore,  he  takes  a  life  estate  in  this  property  :  and  there  is  no 
clause  in  the  will  which  makes  his  interest  determine,  in  the 
event  of  his  attempting  to  assign  or  incumber  it,  or  of  his 
becoming  a  bankrupt  or  insolvent.  The  son  being  thus  tenant 
for  life  of  the  property,  the  proviso  which  declares  that  he  shall 
not  have  power  to  sell,  mortgage,  or  anticipate  the  income,  will 
not  prevent  his  life  estate  from  passing  to  his  assignee :  Graves 
V.  Dolphin,\  Brandon  v.  liobinson.l 

Mr.  Agar  and  Mr.  Parker,  contra  : 

The  son  can  claim  nothing  under  the  will,  except  through  the 

discretion  of  the  trustees.    He  could  not  have  compelled  them, 

through  the  interposition  of  this  Court,  to  have  paid  him  over 

any  part  of  the  rents,  if  they,  in  the  honest  exercise  of  their 

t  27  B.  E.  166  (1  Sim.  66).  t  11  R-  E.  226  (18  Ves.  429). 
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Green 

r. 
Spiceb. 


[897] 


discretion,  thought  that  it  would  be  for  his  benefit  to  keep  the 
income  of  this  property  for  some  time  out  of  his  control ;  and  the 
assignee  cannot  have  a  better  right  than  the  insolvent  himself 
would  have  had.  The  interest  of  the  son  is  only  a  species  of 
possibility,  which  will  not  pass  to  an  assignee :  Thomas  v.FreemanA 
If  the  assignee  is  entitled,  the  discretion  of  the  trustee  is  at  an 
end ;  that  is,  an  essential  part  of  the  devise  is  annihilated. 

The  Master  of  the  Bolls: 

The  question  in  the  cause  is,  whether  the  testator's  son  Bobert 
Pinning  takes  any  estate  or  interest  under  the  will,  other  than 
by  the  exercise  of  the  discretion  of  the  trustees. 

Bobert  Finning  takes  a  vested  life  estate  of  which  the  trustees 

cannot  deprive  him  by  any  exercise  of  their  discretion :  they  are 

bound  to  apply  the  rents,  issues,  and  profits  for  the  benefit  of 

Bobert  Pinning,  and  their  discretion  applies  only  to  the  manner 

of  the  application. 

Decree  for  the  plaintiff. 


1880. 
Mareh  8. 

Leach,  M.R. 

[402] 


PONTON  V.  DUNN.+ 

(1  Euss.  &  Mylne,  402—406.) 

In  a  partnership  deed  it  was  stipulated,  that  the  testator's  interest  in 
the  partnership  concern  after  his  death,  and  during  the  term  of  the 
partnerfi'hip,  should  go  to  such  persons  as  he  should  by  will  name  or 
appoint,  and  in  default  of  appointment,  that  it  should  devolve  to  his 
wife  ;  in  case  of  hr  r  death,  to  his  children  in  equal  shares ;  and  in  case 
of  the  death  of  all  his  children  to  his  executors  or  administrators :  Held, 
that  the  true  construction  of  this,  is  not  to  create  a  technical  power  of 
appointment,  but  that  the  testator's  interest  in  the  partnership  formed 
part  of  his  general  residuary  estate. 

By  an  indenture  dated  the  25th  of  December,  1825,  John  Dunn 

and  Joseph  Bland  agreed  to  become  partners  in  the  business  of 

a  tailor  for  a  term  of  seven  years.     John  Dunn  was  to  bring  in 

three  fourths  of  the  capital ;  and  three  fourths  of  the  profits  were 

to  be  paid  to  him,  his  executors,  administrators,  and  assigns. 

One  of  the  stipulations  contamed  in  the  deed  of  co-partnership 

was  in  the  following  words :  **  That  no  benefit  or  advantage  shall 

come  or  accrue  to  the  said  Joseph  Bland  in  case  of  the  death  of 

t  2  Vem.  563.  J  In  re  Flavell  (1883)  25  Ch.  D.  89, 

53  L.  J.  Ch.  185. 
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the  said  John  Dunn,  before  the  expiration  or  other  sooner  deter-  Ponton 
mination  of  the  said  co-partnership,  or  otherwise  howsoever,  or  dunn. 
of  or  in  any  stock  or  stocks,  goods,  debts,  or  other  things 
belonging  to  the  said  co-partnership  trade ;  but  in  case  the  said 
John  Dunn  shall  happen  to  die  before  the  expiration  or  other 
sooner  determination  of  the  said  co-partnership  term,  that  then 
the  said  co-partnership  trade  or  business  shall  be  carried  on  by 
the  said  Joseph  Bland  for  the  residue  of  the  said  term,  for  the 
benefit  of  himself  and  such  persons  or  person  as  the  said 
John  Dunn  shall  by  his  last  will  and  testament  in  writing,  or 
any  codicil  thereto,  name  and  appoint;  and  in  default  of  such 
appointment,  for  the  benefit  of  the  widow  of  the  said  John  Dunn ; 
or  if  she  shall  be  dead,  for  the  benefit  of  his  children,  him  sur- 
viving, in  equal  shares,  or  in  such  other  manner  as  shall  be 
mutually  agreed  upon  between  such  children  ;  and  in  case  of  the 
death  of  all  and  every  of  the  children  of  the  said  John  Dunn,  for 
the  benefit  of  his  executors  or  administrators :  such  persons  or 
person,  or  the  said  widow,  children,  or  executors,  or  adminis- 
trators of  the  said  *  John  Dunn,  to  stand  precisely  in  his  place  [  *403  ] 
and  stead,  and  to  be  entitled  to  the  same  shares,  proportions, 
and  interests  in,  and  to  have  the  same  control  over  (as  to  the 
management  and  carrying  on)  the  co-partnership  trade,  and  the 
capital,  increase,  and  profits  thereof,  as  by  the  terms  of  these 
presents  the  said  John  Dunn  would  have  been  entitled  to  himself, 
if  living." 

John  Dunn  made  his  will  in  the  following  words :  ''  This  is 
the  last  will  and  testament  of  me,  John  Dunn,  of  Bedford  Street, 
Covent  Garden,  in  the  county  of  Middlesex :  I  desire  that  I  may 
be  interred  in  the  burial  ground  belonging  to  the  nearest  church 
where  I  may  depart  this  life,  but  not  in  a  vault.  I  direct  the 
payment  of  all  my  just  debts,  and  funeral  and  testamentary 
charges  and  expenses.  I  give  to  my  dear  daughters,  Catherine 
Ponton,  and  Isabella  Bodber,  the  sum  of  50Z.  each  for  mourning : 
and  as  to  all  my  freehold,  leasehold,  and  all  other  my  estate  and 
effects,  of  whatsoever  nature  or  description  the  same  may  be 
situate  and  being,  I  give,  devise,  and  bequeath  the  same,  and 
every  part  thereof,  unto  my  dear  son,  John  William  Dunn,  a  major 
in  his  Majesty's  service,  his  heirs,  executors,  administrators, 
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PoKTOK      and    assigns,   absolutely:    I  appoint    my   said    dear    son   sole 

Dunn.       executor ;  and  hereby  revoking  all  former  wills  by  me  at  any 

time  heretofore  made,  I  publish  and  declare  this  to  be  my  last 

will  and  testament,  as  witness  my  hand  and  seal  the  11th  day  of 

April  1827.    J.  Dunn." 

He  died  a  few  days  afterwards,  leaving  his  two  daughters, 
Mrs.  Ponton  and  Mrs.  Eodber,  and  his  son,  John  William  Dunn, 
surviving.  His  wife  had  died  in  his  lifetime.  The  business  had 
continued,  since  his  decease,  to  be  carried  on  under  the  pro- 
visions of  the  deed,  and  had  been  profitable. 

The  testator  had,  after  the  execution  of  the  co-partnership 
[  •iOi  ]  *deed,  given  large  portions  to  his  two  daughters  upon  their 
respective  marriages. 

The  bill  was  filed  by  Mrs.  Ponton  and  Mr.  and  Mrs.  Bodber ; 
*  *  and  prayed  that  the  plaintiffs  might  be  declared  entitled 
to  two  thirds  of  the  testator's  share  of  the  partnership  trade, 
stock,  and  effects,  and  to  a  like  proportion  of  the  profits  during 
the  residue  of  the  term. 

Mr.  Tinney,  Mr.  Pemberton,  and  Mr.  Koe,  for  the  plaintiffs : 
[  405  J  ♦     *     The  will  does  not  profess  to  be  an  execution  of  the 

power ;  it  does  not  refer  to  the  power,  nor  to  the  subject  of  the 
power  ;  it  is  merely  a  general  disposition  of  the  testator's  estate 
and  effects.  The  will,  therefore,  is  not  an  execution  of  the  power ; 
and  the  testator's  interest  in  the  partnership  must  go  to  the 
persons  to  whom,  in  default  of  appointment  by  him,  it  is  Umited 
by  the  deed.     ♦     ♦     ♦ 

Mr.  Bickersteth  and  Mr.  Wakeftdd,  contra  : 

Dunn  and  Bland  are  the  only  parties  to  the  deed ;  and  the  sole 
object  of  it  was,  to  limit  and  fix  their  respective  interests  in  the 
business.  *  *  The  deed  made  [Dunn's]  interest  in  the  future 
profits  a  part  of  his  estate ;  and  it  must  pass  by  the  general 
words  of  the  will.  *  *  His  only  object  was  to  fix  and  ascertain 
his  rights  as  between  him  and  Bland,  and  to  secure  to  himself 
[  •406  ]  and  his  legatees,  or  ♦personal  representatives,  three  fourths  of 
the  profits  during  the  whole  of  the  term.     *     *     * 
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The  Master  of  the  Bolls  : 

It  is  true  the  words  ''  name  and  appoint "  are  used  in  the 
deed  ;  but  considering  the  relation  of  the  parties,  I  cannot  under- 
stand them  to  be  used  with  a  view  to  create  a  power  of  appoint- 
ment in  its  technical  sense,  and  to  limit  the  testator's  power  of 
disposition  by  will  over  this  part  of  his  property.  Without  this 
stipulation  those  who  claimed  through  him  would  have  had  no 
title  to  share  in  the  partnership  profits  after  his  death ;  and  it  is 
a  mere  bargain  with  his  partner,  that  he  should  have  a  power  of 
disposition  by  will,  and  if  he  died  without  a  will,  that  the  property 
should  devolve  to  his  family  in  the  manner  stated.  This  property 
will  therefore  pass  under  the  description  in  his  will,  of  ''  all  other 
his  estate  and  effects,  of  whatsoever  nature  or  description." 

The  bill  was  dismissed. 


Ponton 

r. 

Dunn. 


COCKERELL  v.  CHOLMELEY. 

(1  Rufls.  &  Mylne,  418—425.) 
Separate  sales  of  land  and  timber ;  invalid  exercise  of  a  power  of  sale. 

[Beported  on  appeal  to  the  House  of  Lords  in  1  CI.  &  Fin.  60. 
Some  passages  from  the  judgment  of  the  Master  of  the  Bolls, 
taken  from  1  Buss.  &  Mylne,  pp.  424 — 425,  will  be  found  reported, 
together  with  the  appeal,  in  a  later  volume  of  the  Bevised 
Beports.— 0.  A.  S.] 


1830. 
March  17. 

Bolls  Court. 
Leach,  M.R. 


WEST  V.  BERNEY.t 

(1  Buss.  &  Mylne,  431—439.) 

What  powers  of  appointment  are  capable  of  being  extinguished  or 
released,  t 

In  this  case  the  Master  had  reported  that  a  good  title  was 
shewn  ;  and  exceptions  were  taken  to  the  report.  The  question 
arose  on  the  following  instruments : 


1819. 
Jan.  27. 

Leach,  V..C. 

[431] 


t  The  report  of  this  case,  which 
the  Master  of  the  Eollb  has 
allowed  to  be  extracted  from  his 
MSS.,  is  inserted  here,  as  the  judg- 
ment in  it  was  the  ground  of  the 


decision  in  Bickley  v.  Quest,  which 
immediately  follows. 

X  In  reJiadcliffe,  '92, 1  Ch.  227,  61 
L.  J.  Ch.  186 ;  In  re  Somes,  '96, 1  Ch. 
260,  65  L.  J.  Ch.  262. 
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West  Sir  John  Berney,  being  seised  in  fee  under  a  settlement  made 

Bkbiiby.     in  1789,  conveyed  the  estate  to  the  use  of  himself  for  life ; 

remainder  to  such  one  or  more  of  his  sons  as  he  should  appoint ; 

remainder,  in  default  of  appointment,  to  his  first  and  other  sons 

in  tail ;  remainder  to  himself  in  fee. 

In  1811,  on  the  occasion  of  the  marriage  of  his  eldest  son, 
Sir  John  Berney  was  a  party  to  a  deed  of  settlement,  to  which 
the  intended  wife  was  also  a  party,  and  to  a  fine  and  recovery 
levied  and  suffered  in  pursuance  thereof,  whereby  the  estate  was 
limited  to  the  use  of  Sir  John  Berney  for  life ;  remainder  to  the 
use  of  Hanson  Berney,  his  eldest  son,  for  life ;  remainder  to 
the  first  and  other  sons  of  Hanson  Berney  in  tail,  with  divers 
remainders  over.  And  in  this  diBed  a  power  was  given  to  the 
trustees,  authorizing  them,  at  the  request  of  Sir  John  Berney 
during  his  life,  and,  after  his  death,  at  the  request  of  Hanson 
Berney,  to  sell  the  estate ;  and,  after  paying  the  incumbrances 
[  *^82  ]  tQ  which  it  was  at  this  time  *subject,  to  invest  the  produce  in 
the  purchase  of  other  estates  to  be  settled  to  the  same  uses. 

Sir  John  Berney  had  not  previously  executed  any  appointment 
in  favour  of  his  eldest  son ;  and  a  doubt  occurring  whether  he 
might  not  still  execute  his  appointment  in  favour  of  any  other 
son,  and  so  defeat  the  settlement,  he,  in  1815,  executed  a  deed 
of  appointment  in  favour  of  the  eldest  son  in  fee,  reciting,  that 
it  was  for  the  purpose  of  confirming  the  marriage  settlement 
of  1811. 

Against  the  title,  it  was  urged  by  Mr.  Preston,  that  the 
power  of  appointment  in  the  deed  of  1789  was  merely  collateral, 
and,  being  for  the  benefit  of  particular  objects,  was  an  interest 
in  them,  and  in  the  nature  of  a  trust  in  Sir  John  Berney,  and, 
therefore,  could  neither  be  released  nor  extinguished  by  him ; 
that  the  power  of  appointment  remained  in  him,  therefore, 
notwithstanding  the  settlement  of  1811 ;  and  that  it  was  not  well 
executed  by  the  deed  of  1815,  because  the  eldest  son  was  not 
capable  of  receiving  an  interest  in  the  estate  inconsistent  with 
the  settlement  of  1811.  He  cited  Co.  Litt.  287  a,  265  b,  Albany's 
case,t  and  Digges's  case.l 

t  1  Co.  Eep.  111.  X  1  Co.  B«p.  173. 
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Mr.  Sugden,  who  was  also  against  the  title,  differed  altogether        West 
in  his  argument  from  Mr.  Preston.    He  admitted  that  the  power      bkrney. 
was  extinguished  by  the  settlement  of  1811 ;  but  insisted  upon 
the  form  of  the  pleadings,  that  a  good  title  could  be  made  only 
for  a  certain  term  of  500  years,  under  which  the  plaintiffs  claimed. 
He  relied  upon  Albany* $  caset  and  Digges's  case ;  J  and  cited  also 
Leigh  v.   Winter  ^^  Bird  v.  Chnstcphery]]   *  Edwards  v.  Slater  ^^       [  *43S  ] 
King  v.  Melling,\\  Tomlinsony. Dighton^H  Saville  v.  Blacketty^^ 
Morse  v.  Faulkner.\\\\ 

The  Vicb-Chancbllob  (Sir  John  Leach)  : 

In  Albany* s  caset  it  was  held  that  the  reserved  power  of  the 
grantor  may  be  extinguished  by  his  release.  He  took  in  the 
settlement  an  estate  for  life. 

In  Digges*s  easel  it  was  held  that  the  reserved  power  of  the 
grantor,  who  took  by  the  deed  also  an  estate  for  life,  being  to  be 
executed  by  deed  indented  and  inroUed,  was  extinguished  by  his 
fine  levied  after  a  revocation,  but  before  inrolment. 

In  Leigh  v.  Winter^  it  was  held  that  the  grantor  could  release 
his  reserved  power  of  revocation.  He  took  by  the  settlement  an 
estate  for  life. 

In  Bird  v.  Christopher'^^  it  was  held  that,  if  A.  enfeoff  with 
power  of  revocation,  and  afterwards  levy  a  fine,  the  power  is 
extinguished. 

Edwards  v.  Slater^  was  cited  for  the  able  reasoning  of  Lord 
Hale  upon  the  distinctions  of  powers ;  whose  opinion  seems  to.  be, 
that  where  the  party  to  execute  the  power  has  or  had  an  estate 
in  the  land,  it  is  not  simply  collateral ;  and  whether  it  be 
appendant  to  his  estate,  as  a  leasing  power,  or  unconnected  with 
his  particular  estate,  and  therefore  in  gross,  it  may  be  destroyed 
by  release,  fine,  or  feoffment. 

In  King  v.  AfeZZiw^,+t  it  was  held  that  a  power  in  the  devisee       [  *S4  ] 
for  life  to  jointure  his  wife  was  extinguished  by  a  recovery. 

t  1  Co.  Eep.  111.  tt  1  Vent.  225. 

J  1  Co.  Eep.  173.  tt  1  P.  Wms.  149. 

§  Sir  W.  Jones,  411.  §§  1  P.  Wms.  777. 

II  Stiles,  389.  ||||  1  Anstr.  11,  3  Swanst.  429,  n. 

f  Haidree,  410. 
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Wfbt  In  Toinlinson  v.  Dighton^  it  seems  to  be  admitted,  that  where 

Bebney.      there  is  a  devisee  for  life,  with  power  to  appoint  to  her  children, 
the  power  would  be  extinguished  by  fine. 

In  Saville  v.  BlackettX  it  was  held  that  a  tenant  for  ninety-nine 
years,  if  he  should  so  long  live,  extinguished  his  power  to  charge 
the  estate  with  a  sum  of  money  by  joining  in  a  recovery  and 
re-settlement  of  the  estate,  because  he  would  otherwise  defeat  his 
own  grant. 

In  Morse  v.  Faulkner,^  A.  sold  a  copyhold  estate  to  which  he 
had  no  title.  It  afterwards  descended  upon  him,  and  he  died. 
On  a  bill  by  the  purchaser  against  his  heir,  the  Court  was  of 
opinion  that  the  purchaser  would  have  had  a  personal  equity, 
but  doubted  whether  it  could  reach  his  heir. 

Upon  the  authorities  and  principle  my  opinion  is,  that  a  power 
simply  collateral,  that  is,  a  power  to  a  stranger,  who  has  no 
interest  in  the  land,  cannot  be  extinguished  or  suspended  by  any 
act  of  his  own  or  others  with  respect  to  the  land.  It  is  clear,  too, 
that  it  cannot  be  released,  where  it  is  to  be  exercised  for  the 
benefit  of  another. 

It  must  be  equally  clear  that  it  may  be  released,  where  it  is  for 
his  own  benefit,  as  a  power  to  charge  a  sum  of  money  for  himself. 
[  '435  ]       In  such  case,  his  joining  in  a  conveyance  *of  the  land  clear  of 
the  charge,  would  be  a  release. 

I  think  that  every  power  reserved  by  the  grantor,  whether 
he  has  retained  an  interest  in  the  estate  as  tenant  for  life  or 
otherwise,  is  an  interest  in  him,  which  may  be  released  or 
extinguished :  Bii-d  v.  Christopher.  It  diflfers  altogether  from 
a  naked  authority  given  to  a  mere  stranger.  It  is  so  much 
reserved  by  him  out  of  the  estate. 

I  think  that  every  power  reserved  to  a  grantee  for  life,  though 
not  appendant  to  his  own  estate,  as  a  leasing  power,  but  to  take 
effect  after  the  determination  of  his  own  estate,  and,  therefore,  in 
gross,  may  be  extinguished.  In  respect  of  his  freehold  interest 
he  can  act  upon  the  estate,  and  his  dealing  with  the  estate  so  as 
to  create  interests  inconsistent  with  the  exercise  of  his  power, 
must  extinguish  his  power.     The  general  principle  is,  that  it  is 

+  1  P.  Wms.  149.  §  1  Anstr.  11,3  Swanst  429,  n. 

t  1  P.  Wms.  777. 
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not  permitted  to  a  man  to  defeat  his  o\m  grant.     Such  a  power        West 
in  gross  in  tenant  for  life  would  not  be  defeated  by  a  conveyance     «  bksnet. 
of  his  life  estate,  as  a  power  appendant  or  leasing  power  would 
be  defeated ;  because  the  conveyance  of  his  life  estate  is  not 
inconsistent  with  the  exercise  of  his  power. 

Qiuere. — Could  such  a  power  in  gross  in  a  tenant  for  life  be 
released?  If  he  were  grantor,  it  is  decided  by  Albany's  caset 
and  Leigh  v.  Winter  I  that  it  could  be  released ;  and  I  think  it 
may  equally  be  released,  if  he  is  grantee ;  because  his  release 
must  be  to  him  who  takes  subject  to  the  power ;  and  the  exercise 
of  the  power  would  be  inconsistent  with  the  release,  which  is  a 
species  of  conveyance  affecting  the  land.    Sed  qtuere. 

Mr.  Preston  admits  all  this  reasoning  as  applied  to  general       [  ^36  ] 
powers,  but  disputes  it  as  to  powers  to  appoint  to  particular 
objects,  as  children.    Here,  he  says,  the  power  is  not  an  interest 
in  the  appointor  but  in  the  appointee,  and  is,  therefore  in  the 
nature  of  a  trust,  which  the  trustee  cannot  release  or  extinguish. 

It  is  not  a  trust,  because  the  alleged  cestui  que  trust  cannot  call 
for  the  execution  of  it  It  may  be  exercised  or  not ;  and  a  dealing 
with  the  estate,  inconsistent  with  the  exercise  of  it,  determines 
the  option  to  exercise  it.  In  King  v.  MeUing^  the  power  waa 
a  particular  power. 

But  this  reasoning  would  apply  to  a  power  simply  coUateraL 
The  difference,  however,  is,  that  no  act  in  the  latter  case  can. 
affect  the  land ;  whereas  in  the  other,  the  interest  of  the  person 
gives  him  the  power  to  create  an  inconsistent  estate  in  the  land^ 
though  defeasable. 

Mr.  Preston  urged  the  relief  given  against  frauds  upon  the 
power ;  as  in  the  case  of  an  appointment  by  a  father  substantially 
to  himself.  This,  however,  does  not  prove  the  existence  of  a 
trust.  It  proves  only  that  a  power  given  for  a  particular  purpose 
shall  not  by  circuity  be  exercised  for  a  different  purpose. 

It  does  not,  upon  the  whole,  appear  to  me  to  be  a  proper  case       [  437  ] 
to  decide  the  general  principle,  that  every  power  reserved  by 
a  grantor  may  be  released  or  extinguished,  *although  he  reserved      [  •488  ] 
no  other  interest  in  the  estate, — or  the  other  principle,  that  every 

t  1  Eep.  111.  §  1  Vent.  225. 

X  SirW.  Jones,  411. 

B.B. — ^voL.  xxxn.  16 
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Wbbt 

r, 

Bernet. 

[  *iS9  ] 


grantee  for  life  \?ith  a  power  in  gross  may  in  like  manner  release 
or  ^extinguish  ;  although  I  was  and  am  of  opinion,  that  such  two 
general  principles  are  established.  But  I  decide  the  case  upon 
the  ground  that  the  settlement  of  1811  was  substantially  and 
equitably  an  appointment  by  Sir  J.  Bemey  in  favour  of  his 
eldest  son,  and  that  the  limitations  in  the  settlement  were  to  be 
considered  as  limitations  made  by  him. 


1832. 
Feb,  16. 

Shadwell, 
V.-C. 

I  436,  n.  ] 


rf437,«.] 


CUNYNGHAME  v.  THURLOW.t 

(1  Rubs.  &  Mylne,  436,  n.-439,  n.) 

A  fund  being  limited  to  a  father  for  life,  withremainder  to  liis  children 
in  such  shares  as  he  should  appoint,  and  in  default  of  appointment,  to 
the  children  equally,  the  father  released  the  power  as  to  a  portion  of  the 
fund  so  as  to  vest  a  share  of  it  in  himself  as  executor  of  a  deceased  son, 
who,  in  default  of  appointment,  took  a  vested  interest ;  the  Court  refused 
to  order  the  transfer  of  this  share  to  the  father. 

By  an  indenture  bearing  date  the  29th  of  April,  1801,  being 
a  settlement  made  on  the  marriage  of  Sir  David  ^Cunynghame, 
a  sum  of  money  was  vested  in  trustees,  upon  certain  trusts,  for 
the  husband  and  wife,  and  the  survivor  of  them,  and  after  the 
decease  of  the  survivor,  upon  trust  for  all  and  every  or  such  one 
or  more  child  or  children  of  the  marriage,  in  such  shares,  &c.  as 
the  husband  and  wife  during  their  joint  lives,  by  any  deed  or 
deeds,  with  or  without  power  of  revocation,  &c.  should  appoint, 
and,  in  default  of  and  subject  to  such  appointment,  as  the  survivor 
of  them  should,  after  the  death  of  the  other,  by  deed  or  writing, 
with  or  without  power  of  revocation,  &c.  or  by  will  appoint,  &c., 
And,  in  default  of  and  subject  to  such  appointment,  for  the 
children  of  the  marriage,  in  equal  shares;  such  shares  to  be 
vested  interests  in  sons  on  their  attaining  twenty-one,  and  in 
slaughters,  on  their  attaining  that  age  or  marriage. 

There  were  seven  children  of  the  marriage ;  one  of  them  died 
in  infancy ;  Edward,  the  eldest,  attained  twenty-one,  and  died, 


t  By  surrendering  his  life  estate 
^he  father  might  have  acquired  a 
present  right  to  receive  the  share  as 
executor  of  his  deceased  son.  In  the 
absence  of  such  surrender  the  trustees 
might  reasonably  decline  to  pay  the 


share  to  him;  see  In  re  Hadcliffe, 
»92,  1  Ch.  at  p.  233,  235.  And  see 
In  re  Som€9f  Smith  v.  Somes,  '96, 
1  Ch.  250,  254,  65  L.  J.  Ch.  262.— 
O.A.S. 
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having  bequeathed  the  residue  of  his  personal  estate  to  his 
brother  David,  and  appointed  executors.  Bobert,  another  of  the 
children,  attained  twenty-one,  and  died,  having  appointed  his 
father  his  executor,  and  bequeathed  to  him  all  his  personal 
estate  and  effects. 

Various  instruments  were  executed  in  execution  of  the  power, 
which  were  from  time  to  time  revoked.  Finally,  by  a  deed  poll 
dated  the  30th  of  May,  1831,  Sir  D.  Cunynghame,  who  had  sur- 
vived his  wife,  appointed  four  equal  fifth  parts  of  the  fund  to  his 
two  daughters  and  an  infant  son,  in  equal  shares,  with  a  proviso, 
that  none  of  these  three  children  should  claim  any  part  of  the 
fifth  share  remaining  unappointed,  without  bringing  his  or  her 
appointed  shares  into  hotchpot ;  and  by  the  same  instrument  he 
released  the  unappointed  share  from  his  power  of  appointment. 

The  bill  was  filed  by  the  father  and  all  his  surviving  children, 
except  the  infant,  together  with  the  representatives  of  Edward, 
for  the  purpose  of  having  the  one  *fifth  of  the  fund,  which 
remained  unappointed,  transferred  to  the  father. 

Mr.  Treslove  and  Mr.  Round,  for  the  plaintiffs  : 
The  effect  of  the  appointment  which  has  been  made  is  to  give 
four  fifths  of  the  fund  to  three  of  the  children,  but  in  such  a  way 
as  to  exclude  them  from  all  possibility  of  interest  in  the  remaining 
fifth  part ;  for  each  of  these  three  children  takes  under  the  deed 
of  May,  1881,  four  fifteenths,  and  if  they  were  to  bring  their 
appointed  shares  into  hotchpot,  each  would  have  only  one  sixth. 
That  the  power  is  extinguished  by  the  release  is  established  by 
Smith  V.  Death, \  and  by  the  various  cases  cited  in  Sir  E.  Sugden's 
treatise.  The  remaining  one  fifth,  therefore,  must  go,  after  the 
father's  death,  to  the  other  three  children  as  unappointed,  that 
is,  to  David,  the  executors  of  Edward,  and  Sir  D.  Cunynghame, 
as  the  executor  of  Bobert.  David  and  the  executors  of  Edward 
are  desirous  that  their  shares  of  this  one  fifth  should  be  paid  over 
to  Sir  David  Cunynghame,  who,  as  executor  of  Bobert,  is  entitled 
to  the  remaining  one  third  of  it,  and  is  tenant  for  life  of  the  whole. 

Mr.  Preston,  for  the  trustees,  denied  that  the  power  was 
extinguished  by  the  release ;  and  insisted,  that,  even  if  such  a 

t  21  B.  E.  314  (6  Madd.  371). 
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power  could  be  extinguished,  the  donee  of  the  power  could  not 
be  allowed  to  release  it  so  as  to  acquire  an  immediate  benefit  to 
himself ;  for  here  the  power  was  released  with  no  other  view  than 
that  the  father,  as  executor  of  the  deceased  son,  who  would  take 
a  vested  interest  in  so  much  of  the  fund  as  was  not  appointed, 
might  become  entitled  to  that  son's  share. 


The  Vice- Chancellor  (Sir  L.  Shadwbll)  was  of  opinion  that 

[  •489,  n.  ]     the  power  was  extinguished  by  the  release,  *but  that  the  Court 

ought  not  to  give  present  effect  to  the  release,  so  far  as^it 

operated  to  vest  a  share  of  the  fund  in  the  father,  who  was  the 

donee  of  the  power. 

The  order,  therefore,  was,  that  only  two  thirds  of  the  remaining 
one  fifth  (being  the  shares  which  had  become  vested  in  Edward 
and  David)  should  be  paid  to  Sir  David  Cunynghame ;  and  the 
remaining  one  third  of  the  unappointed  share  was  to  continue  in 
the  hands  of  the  trustees. 


1830. 
March  4,  5,  8. 

Bolls  Court 

Leach,  M.R. 

On  Appeal. 

1831. 

July  15,  16. 

Aug.  23. 

Lord 

Brougham, 

L.C. 

ffouife  of 

Lords, 

1834. 
July  16. 
Aug.  12. 

[453] 


CAMPBELL  V.  GEAHAM. 

(1  Bubs.  &  Mylne,  453 — 483;   afifinned  (nom.   Campbell  v.  Sand/ord) 
2  01.  &  Fin.  429—453.) 

A  testator,  domiciled  in  Jamaica,  gave  legacies  in  Jamaica  currency 
to  J.  C,  H.  C,  and  M.  C,  persons  also  domiciled  in  that  island,  and 
desired  them  to  be  paid  out  of  money  due  to  him  on  certain  bonds  which 
the  win  specified.  At  his  death,  which  happened  in  Scotland  in  1790, 
no  such  bonds  were  to  be  found ;  but  J.  C.  was  then  indebted  to  his 
estate  upon  other  bonds,  in  a  sum  which  exceeded  the  value  of  his  legacy, 
and  which,  a  year  after  the  testator's  death,  including  interest,  was  equal 
to  the  amount  of  the  penalties.  In  1 794,  actions  were  brought  in  Jamaica 
upon  those  bonds,  by  the  testator's  personal  representative  there,  and 
judgments  recovered  against  J.  0.  for  the  full  penalties  and  costs;  but 
no  attempt  was  made  to  levy  execution  upon  the  judgments,  and  they 
remained  imsatisfied.  About  the  time  of  the  testator's  death  the  legatees 
came  to  England,  and  never  returned  to  Jamaica,  nor  did  any  of  them 
set  up  a  claim  to  their  legacies  prior  to  the  year  1817.  In  the  year  1818 
H.  C.  and  M.  C.  assigned  their  respective  legacies  to  the  plaintiff,  who 
was  the  personal  representative  of  J.  C,  the  other  legatee ;  and  he,  in 
the  year  1821,  when  administration  was  for  the  first  time  taken  out  to 
the  testator's  estate  in  England,  filed  the  bill  for  the  purpose  of  enforcing 
payment : 

Held,  that  the  legacies  were  demonstrative  only,  and  were  not  to  be 
considered  as  having  been  adeemed : 

That  as  they  were  payable  out  of  assets  in  this  country,  their  value 
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was  to  be  computed  according  to  the  standard  par  of  exchange  between     Campbell 
Jamaica  and  British  currency,  and  not  according  to  the  actual  rate,  at  ^• 

the  time  of  payment :  Graham. 

That  J.  C.  must  be  considered  as  having  been  paid  his  legacy  by 
retaining  the  amount  out  of  the  bond  debts,  and  that  that  amount  was  to 
be  deducted,  first  from  the  interest,  and  then  pro  tanto  from  the  principal 
due  from  him  upon  the  bonds,  as  at  the  end  of  a  year  after  the  death 
of  the  testator ;  and  interest  was  then  to  be  calculated  on  the  balance 
till  the  amount  equalled  the  sum  for  which  the  judgments  were  recovered, 
and  no  further : 

That  such  retainer  and  set-ofl  could  not  be  allowed  in  respect  of  the 
legacies  which  the  plaintiff  claimed  only  as  assignee  :  and, 

That  the  assigned  legacies,  under  l^e  circumstances,  and  after  the 
lapse  of  twenty-seven  years  without  demand,  ought  to  be  presumed 
to  have  been  satisfied. 

William  Graham,  who,  at  the  date  of  his  will  and  codioil,  and 
for  many  years  previously,  was  domiciled  in  the  island  of  Jamaica, 
and  possessed  of  considerable  property  there,  by  will  dated  the 
17th  of  June,  1768,  bequeathed  to  John  Campbell,  of  New  Hope 
in  Jamaica,  the  sum  of  1,000Z.  Jamaica  currency  ;  and  to 
Henrietta  Campbell  and  Margaret  Campbell  (afterwards  Hay) 
the  sum  of  500Z.  each,  like  currency ;  and  he  desired  that  these 
legacies  should  be  paid  out  of  the  *money  due  to  him  on  bonds  [  *454  ] 
from  the  said  John  Campbell  and  his  mother.  The  testator 
afterwards,  by  a  codicil  dated  the  13th  of  June,  1772,  gave  to  the 
same  John  Campbell  1,000Z.  Jamaica  currency  over  and  above 
his  former  legacy. 

The  testator  died  in  Scotland  on  the  1st  of  December,  1790. 
John  Campbell,  Henrietta  Campbell,  and  Margaret  Campbell, 
the  legatees,  were  brother  and  sisters ;  they  were  all  natives  of 
Jamaica,  and  were  domiciled  there  at  the  time  when  the  testator 
made  his  will  and  codicil.  About  the  year  1790,  John  Campbell 
quitted  Jamaica,  and  neither  he  nor  Margaret  Campbell,  who  had 
previously  left  the  island,  ever  returned  to  it.  None  of  the 
executors  proved  the  will ;  but  in  August,  1791,  administration, 
with  the  will  and  codicil  annexed,  was  duly  granted  in  Jamaica 
to  James  Graham,  as  the  attorney  in  that  island  of  the  testator's 
next  of  kin  :  and  afterwards,  letters  of  administration  de  bonis  non 
of  the  testator's  personal  estate  in  Jamaica  were,  in  the  years 
1798,  1794,  and  1818,  successively  granted  to  persons  therein 
described  as  the  attorneys  in  Jamaica  of  the  testator's  next  of 
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Campbell  kin  residing  in  Great  Britain.  There  was  no  personal  represen- 
Gbaham.  tative  of  the  testator  in  this  country  till  the  month  of  November, 
1821,  when  the  defendant,  William  Graham,  took  out  adminis- 
tration to  the  personal  estate  and  effects  in  England.  John 
Campbell,  the  legatee,  died  in  the  year  1801,  and  in  October,  1808, 
administration  of  his  personal  estate,  with  his  will  annexed,  was 
granted  in  Jamaica  to  the  plaintiff,  John  Graham  Campbell,  his 
son,  who,  after  several  intermediate  representations  taken  out  here, 
obtained,  in  May,  1810,  administration  de  bonis  non  of  his  father's 
personal  estate  from  the  Prerogative  Court  of  Canterbury. 
[  455  ]  By  an  indenture  of  the  14th  of  December,  1818,  made  between 

the  said  Henrietta  Campbell  and  Dame  Margaret  Hay,  widow, 
formerly  Margaret  Campbell,  of  the  one  part,  and  the  plaintiff, 
J.  G.  Campbell,  of  the  other  part,  after  reciting  that  the  said  two 
legacies  of  500Z.  and  500Z.  were  then  due  to  Henrietta  Campbell 
and  Margaret  Hay  respectively,  they,  in  consideration  of  25i. 
to  each  of  them  paid  by  the  plaintiff,  J.  G.  Campbell,  and  also 
in  consideration  of  natural  love  and  affection  to  him  as  their 
nephew,  assigned  to  him  their  said  several  legacies  for  his  own 
use,  together  with  all  interest  accrued  or  that  might  thereafter 
accrue  due  thereupon. 

The  bill,  which  was  filed  in  the  year  1821  by  John  G.  Campbell 
against  William  Graham  as  the  personal  representative  of  the 
testator,  charged  that  assets  had  come  into  the  defendant's  hands, 
over  and  above  the  judgments  afterwards  mentioned,  suflScient  to 
satisfy  the  testator's  debts  and  legacies,  and  it  prayed  an  account 
and  payment  of  the  sums  bequeathed  to  John  Campbell  and  his 
sisters.  The  answer  merely  stated  the  defendant's  belief  that 
the  testator's  assets,  including  therein  the  sums  due  in  respect 
of  those  judgments,  were  more  fchan  sufficient  to  satisfy  all  the 
outstanding  demands  against  the  testator's  estate. 

Under  an  order  in  the  cause  directing  the  Master  to  inquire 
and  report  whether  the  said  legacies  of  l,000i.,  l,000i.,  500i.,  and 
500Z.  or  any  and  what  parts  thereof  respectively  were  then  due 
and  payable,  and  if  necessary  to  take  an  account  of  what  was  due 
for  principal  and  interest  in  respect  of  them,  with  liberty  to  state 
any  special  circumstances,  the  facts  above  detailed  were  found  by 
the  report. 
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The  Master  also  found  that  the  value  of  the  legacies,  all  of     Campbell 
which,  together  with  the  interest,  he  certified  to  be  still  unpaid,      gbaham. 
ought  to  be  ascertained,  not  according  to   the  then  present       [  ^&6  ] 
current  rate  of  exchange,  which  was  22^  per  cent,  above  par,  but 
according  to  the  established  par  of  exchange  between  Jamaica  and 
British  currency,  that  being  in  the  proportion  of  1402.  currency 
to  lOOZ.  sterling;    and  that, there  was,  therefore,  due  to  the 
plaintiff  on  account  of  the  four  legacies  in  question,  including 
interest  thereon  at  4  per  cent,  from  the  end  of  a  year  after  the 
testator's  death,  the  sum  of  6,243Z.  15«.  lid.  sterling. 

It  did  not  appear  whether  at  the  date  of  the  will  any  money 
was  due  to  the  testator  on  bonds  from  John  Campbell  and  his 
mother ;  and  the  report  took  no  notice  of  the  existence  of  any 
such  bonds.  But  the  Master  stated  that,  in  the  months  of 
October,  1773,  and  March,  1774,  respectively,  John  Campbell 
himself  executed  to  the  testator  two  several  bonds  with  penaltiea 
of  5,2722.  and  1,4002.  to  secure  the  repayment  of  2,6822.  and  7002. 
sterling  with  interest ;  that  neither  of  these  sums  had  ever  been 
paid  ;  and  that  soon  after  the  testator's  death,  his  personal 
representative  commenced  actions  upon  the  bonds  in  the  Supreme 
Court  of  Jamaica  against  John  Campbell,  and  on  the  2nd  of 
June,  1794,  recovered  judgments  for  the  full  penalties  and  the 
costs,  amounting  together  to  the  sum  of  6,7082.  Ss.  sterling. 

The  Master  found  that,  under  a  decree  made  in  a  creditor's 
suit  against  the  personal  representatives  of  the  said  John 
Campbell,  deceased,  and  in  which  the  defendant,  William 
Graham,  was  plaintiff,  and  the  plaintiff,  John  6.  Campbell  and 
others  were  defendants,  the  sum  of  6,7082.  58.  sterling  was 
reported  to  be  then  due  to  *Graham  in  respect  of  the  aforesaid  two  [  Hbi  ] 
judgments ;  that  Graham  excepted  to  the  report,  and  in  addition 
to  that  sum  claimed  interest  thereupon  at  6  per  cent,  from  the 
2nd  of  June,  1794,  but  that  the  exception  was  overruled ;  that 
other  accounts  and  inquiries  were  then  directed,  and  some 
further  proceedings  were  had,  but  that  no  subsequent  report  was 
ever  made  in  that  cause. 

The  Master  further  found  that,  by  an  indenture  dated  the 
20th  of  August,  1828,  made  between  the  plaintiff,  J.  G.  Campbell 
and  the  defendant  William  Graham,  for  the  compromise  of  the 
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Campbell  cause  of  Graham  v.  Campbell,  the  said  J.  G.  Campbell  agreed 
Graham,  to  take  upon  himself  the  payment  of  the  sum  of  6,7082.  5«., 
together  with  the  costs  of  that  suit,  after  deducting  what,  if 
any  thing,  should  be  found  due  to  him  in  the  present  cause  of 
Campbell  v.  Graham,  in  respect  of  the  said  several  legacies  and 
of  the  costs. 

The  report  also  set  forth  the  affidavit  of  the  defendant  William 
Graham,  in  which  he  stated,  that  he  never  heard  of  any  claim 
or  demand  in  respect  of  the  said  legacies  till  the  year  1817, 
although  in  1794  the  said  bonds  had  been  put  in  suit  in  Jamaica, 
and  judgments  been  there  obtained  upon  them  ;  but  that  such 
claim  was  first  brought  forward,  on  the  plaintiff  being  pressed  for 
the  settlement  of  the  bond  debts. 

The  Master  reported  that  it  did  not  appear  to  him  that  the 
legacies  were  to  be  considered  as  having  been  adeemed  or  satisfied ; 
or  that  no  interest  was  due  upon  them ;  or  that  the  principal 
thereof  should  be  set  off  and  deducted  from  the  amount  due  to 
the  defendant  upon  the  said  bonds  and  judgments,  as  on  the  Ist 
of  December,  1791 — one  year  after  the  testator's  death, — and  the 
[  *458  ]  interest  be  thereafter  calculated  upon  the  amount  "^which  would 
then  remain  due  upon  the  said  bonds  and  judgments,  until  the 
same  should  amount  to  the  said  sum  of  6,703Z.  68. ;  or  that 
although  interest  was  calculated  upon  the  said  legacies,  it  should 
in  like  manner  be  calculated  upon  the  said  sum  of  6,7082.  5s. 

To  this  report  the  defendant  took,  among  others,  the  following 
exceptions : 

I.  Because  the  Master  had  certified  that  it  did  not  appear  to 
him  that  the  legacies  were  to  be  considered  as  having  been 
adeemed,  or  paid  and  satisfied. 

II.  Because  he  had  not  certified  that  the  principal  of  the 
legacies  of  1,0002.  and  1,0002.  should  be  set  off  and  deducted  from 
the  amount  due  to  the  defendant  upon  the  bonds  and  judgments 
as  on  the  1st  of  December,  1791 ;  and  that  interest  should  be 
thereafter  calculated  on  the  amount  remaining  due  on  the  said 
bonds  and  judgments  after  such  deduction,  until  the  same  should 
amount  to  6,7082.  5«. 

III.  Because  he  had  not  certified  that  the  principal  of  the 
legacies  of  5002.  and  5002.  should  in  like  manner  be  deducted 
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from  the  amount  due  to  the  defendant,  as  on  the  Ist  of  December,     Campbell 
1791,  &c.  (as  in  the  foregoing  exception).  Graham. 

IV.  Because  he  had  calculated  the  value  of  the  legacies,  and  of 
the  interest  thereon,  not  at  the  rate  of  22 ^  per  cent,  premium  on 
the  sterling  value  of  bills  of  exchange  drawn  in  Jamaica  upon 
England,  but  according  to  the  ordinary  par  or  rate  of  exchange 
between  the  two  countries. 

Mr.  Pemberton  and  Mr.  Simpkinson,   for    the    exceptions 
[cited  Jeffs  v.  Wood,\  and  other  cases] : 

The  principle  upon  which  the  Master  has  proceeded  in  taking  [  460  ] 
the  account  works  gross  injustice.  He  has  not  computed  interest 
upon  the  bond  debts  beyond  the  penalties,  and  as  they  carried 
6  per  cent,  interest,  they  must  have  reached  the  amount  of  the 
penalties  before  the  testator's  death,  or,  at  all  events,  before  the 
judgments  were  recovered  in  the  actions ;  whereas  in  calculating 
what  is  due  upon  the  legacies,  he  has  allowed  interest  at  4  per 
cent,  from  a  jear  after  the  testator's  death  till  the  present  time, 
a  period  of  nearly  forty  years.  There  is  no  inflexible  and 
peremptory  rule  in  equity,  that  the  moment  the  sum  secured  by 
a  bond  amounts  to  the  penalty,  interest  shall  cease  to  run. 
Lord  Eldon,  in  Grant  v.  Grant, I  expressly  repudiated  that 
doctrine.     *     *     * 

The  effect  of  computing  the  value  of  the  legacies  in  Jamaica       [  461  ] 
currency  according  to  the  nominal,  and   not  the  real  par  of 
exchange,  is  to  impose  upon  the  testator's  estate  an  additional 
charge  of  22}  per  cent.,  the  extra  cost  of  remitting  the  amount  to 
England. 

The  Master  op  the  Bolls  said,  that  upon  several  of  the  points 
raised  he  could  not  entertain  a  doubt.  The  sums  bequeathed  by 
the  will  were  not  specific  but  demonstrative  legacies,  and  could 
not  be  considered  as  adeemed.  The  assignee  of  a  legacy 
continued,  until  it  was  paid,  to  stand  precisely  in  the  same 
situation  as  the  assignor  had  done ;  and  in  that  respect  the  case 
of  Jeffs  V.  Wood  had  no  application.  The  argument  upon  the 
rate  of  exchange  was  wholly  beside  the  question.     The  legacies 

t  2  P.  Wins.  128.  X  27  E.  B.  135  (3  Buss.  598). 
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Campbell 

V, 

Graham. 


[462] 


March  8. 


[466] 


were  to  be  paid  out  of  assets  in  England,  where  the  defendant 
had  taken  out  administration  to  the  estate,  so  that  there  could  be 
no  expense  of  remittance.  The  third  and  fourth  exceptions  must 
therefore  be  overruled. 

Mr.  Tinney,  Mr.  RennaUs,  and  Mr.  Rolfe,  for  the  plaintiff, 
upon  the  first  and  second  exceptions : 

*  *  The  bond  debts  must  have  reached  the  full  amount  of 
the  penalties  at  the  time  of  the  testator's  death  in  December,  1790, 
or  at  the  end  of  a  year  afterwards,  certainly  long  before  the 
judgments  were  recovered  in  the  actions.  No  authority  can  be 
produced  to  warrant  the  Court  in  implying  a  retainer  of  the  kind 
now  contended  for.  In  the  cases  referred  to,  the  executor 
insisting  upon  the  set-off,  always  admitted  assets.  That  was 
done  expressly  in  Jeffs  v.  Wood  A    *     ♦    ♦ 

[Subsequent  Statutes  of  Limitation  have  made  it  unnecessary 
to  retain  the  argument  upon  the  question  of  lapse  of  time  as 
raising  a  presumption  of  payment  of  the  legacies.]* 

The  Masteb  op  thb  Bolls: 

[Upon  the  question  of  lapse  of  time,  agreed  with  the  Master  in 
allowing  the  claim  for  the  legacies,  and  overruled  the  first 
exception,  and  after  further  argument  and  consideration  he  held 
that  interest  could  not  be  computed  on  the  bonds  beyond  the 
amount  of  the  penalty,  and  made  a  decree  by  which  it  was  declared 
that]  "  the  amount  of  the  two  several  legacies  of  l,000i.  and 
1,000Z.  Jamaica  currency,  certified  to  be  due  to  the  plaintiff  John 
6.  Campbell,  as  administrator  of  John  Campbell  deceased,  is  to 
be  considered  as  giving  to  the  legatee  a  right  of  retainer  as  on  the 
1st  of  December,  1791,  being  the  end  of  one  year  after  the  death 
of  William  Graham,  the  testator,  to  the  amount  of  the  said  two 
legacies,  out  of  the  debt  due  by  the  said  John  Campbell,  deceased, 
to  the  said  William  Graham,  deceased,  upon  the  bonds  on  which 
the  judgments  in  the  pleadings  mentioned  were  obtained ;  and 
to  be  considered  as  applied  first  in  payment  of  the  interest,  and 
the  remainder,  if  any,  in  payment  of  the  principal  of  the  said 

t  2  P.  Wme.  128. 
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debt ;  and  that  the  account  between  the  parties  is  to  be  computed  Campbell 
upon  the  principle  of  such  retainer  ;  and  that  it  be  referred  back  gbaham. 
to  the  Master  to  inquire  and  ascertain  what  was  due  upon  the 
said  judgments  on  the  2nd  day  of  June,  1794,  when  they  were 
obtained,  having  regard  to  the  declaration  hereinbefore  contained 
as  to  the  right  of  retainer  in  respect  to  the  said  two  legacies ;  and 
the  said  Master  is  to  compute  interest  on  what  he  shall  so  find 
to  be  due  on  the  said  2nd  day  of  June,  1794,  upon  the  said 
judgments,  from  the  said  2nd  day  of  June,  1794,  until  the  amount 
due  on  the  said  judgments,  together  with  the  costs  therein 
mentioned,  shall  have  reached  the  sum  of  6,708Z.  5«.  sterling, 
being  the  amount  of  the  penalties  of  the  said  bonds,  and  of  the 
said  costs,"  &c. 

Both  parties  presented  petitions  of  appeal.  1831. 

JWiy  16,.16. 

On  the  rehearing  of  the  exceptions  before  the  Lord  Chancellor       |-  4^7  j 
three  questions  only  were  argued  :  first,  with  respect  to  the  set- 
off ;  secondly,  upon  the  effect  of  laches  in  barring  the  claim  of 
the  legatees  ;f  and,  thirdly,  as  to  the  correctness  of  the  Master's 
calculation  of  the  value  of  the  legacies. 

Mr.   Tinney^  Mr.  Rennalls,  and  Mr.  Rolfe,  for  the  plain- 
tiffs.    ♦     ♦     * 

Sir  Edtcard  Sugden  and  Mr.  Smpkinson,  for  the  defen-       [  i'O 
dant.     *     *    * 

The  Lobd  Changellou  :  t  Aug.  23. 

By  the  first  of  the  three  exceptions  brought  under  review  on  [-"^  ■] 
this  appeal,  a  question  was  raised  touching  the  right  of  a  legatee, 
who  was  also  indebted  to  the  testator  upon  a  bond,  to  retain  and 
set  off  his  legacy  against  the  amount  of  the  bond  debt :  and,  upon 
a  full  consideration  of  the  case,  I  am  of  opinion  that  his  Honor 
has  decided  rightly  in  allowing  that  exception. 

The  next  exception  related  to  a  subject  of  more  general  importr- 
ance,  and  as  I  have  not  here  the  good  fortune  to  agree  with  his 

t  Le.  the  two  legacies  of  500^  each.  X  Lord  Brougham. 
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Campbell 
Graham. 


[473] 


Honor  in  the  conclusion  to  which  he  has  come,  it  is  proper  that 
I  should  state  the  facts  of  the  case  more  fully,  and  assign  the 
reasons  for  my  difference  of  opinion. 

The  last  exception  had  reference  only  to  the  mode,  in  which 
the  value  of  certain  legacies  given  in  Jamaica  currency  were  to 
be  estimated :  and,  as  I  think  that  those  legacies  ought  not  to  be 
paid,  the  question  as  to  the  value  of  the  currency,  or  the  manner 
in  which  that  should  be  ascertained,  does  not  arise. 

My  observations,  therefore,  will  be  confined  to  the  questions 
raised  by  the  second  exception. 


[His  Lordship  held  that  the  two  legacies  of  5002.  were  barred 
by  lapse  of  time.] 


[  2  Cl.  &  Fin. 
429] 


[The  plaintiff  presented  a  petition  of  appeal  to  the  House  of 
Lords  as  reported  in  2  Cl.  &  Fin.  under  the  title  of  Campbell  v. 
Sandford.  The  only  question  argued  on  the  appeal  was  that  raised 
by  the  second  exception.  The  question  as  to  set-off  was  abandoned 
at  the  Bar  by  the  appellants.  The  Lord  Chancellor  (Lord 
Bbouoham)  remained  of  the  same  opinion,  and  his  previous 
judgment  was  accordingly  affirmed.  No  other  judgment  is 
reported,  and  the  appeal  to  the  House  of  Lords  does  not  appear 
to  require  any  further  notice. — 0.  A.  S.] 


1880. 
April  28. 

HolU  Court. 
Leach,  M.R. 

[499] 


In  the  Maiter  of  the  Estate  of  MAEY  ENGLAND, 

Deceased. 

(1  Ru88.  &  Myhie,  499—501.) 

Where  a  father  has  deserted  his  children,  and  is  not  of  ability  to 
maintain  them,  the  Court  will  make  an  order,  referring  it  to  the  Master 
to  approve  of  a  proper  person  to  act  in  the  nature  of  a  guardian,  and  to 
inquire  whether  it  will  be  for  the  benefit  of  the  infants  that  a  certain 
sum  should  be  raised  out  of  property  to  which  they  are  absolutely 
entitled  under  a  will ;  and  upon  the  Master's  report,  tiiat  it  is  for  their 
benefit,  and  with  the  consent  of  the  executors  of  that  will,  the  Court 
will  order  the  sum  to  be  raised  accordingly. 

This  was  the  petition  of  Nathaniel  Enott,  the  sole  executor  of 
the  will  of  Mary  England,  who  thereby  gave  her  residuary  estate 
to  the  three  children  of  John  Knott,  the  brother  of  the  petitioner. 
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John  Knott  had  separated  from  his  wife  Helena  Knott,  who  in  re 
was  the  mother  of  the  three  children,  in  the  year  1818,  and  was  England. 
resident  in  England  in  very  reduced  circumstances,  and  not  of 
ability  to  maintain  his  children.  The  three  children,  upon  the 
separation,  were  left  with  the  mother,  who  resided  in  the  East 
Indies,  and,  in  the  year  1820,  two  of  the  three  children  were  sent 
to  the  petitioner  to  be  educated  in  England,  and  had  ever  since 
remained  with  him  at  an  expense  for  their  maintenance  and 
education  of  500Z. 

The  testatrix,  Mary  England,  died  in  July,  1829;  and  the 
petition  stated  that  all  the  debts  of  the  testatrix  had  been  paid, 
and  that  her  residuary  estate  to  a  considerable  amount  was 
invested  in  the  public  funds. 

The  petition,  after  setting  forth  these  circumstances,  further 
stated  that  the  mother  of  the  children  was  able  and  willing  to 
maintain  her  children,  if  they  returned  to  her  in  India,  and  that 
she  and  the  two  children  were  desirous  that  they  should  so  return ; 
but  that  the  expense  of  the  voyage  to  India  would  be  800Z.,  which 
the  mother  had  no  means  of  defraying.  The  prayer  was,  that 
the  petitioner  might  be  at  liberty  to  sell  part  of  the  residuary 
estate  of  Mary  England,  to  which  the  three  children  were 
absolutely  entitled,  for  the  purpose  of  *raising  the  two  sums  of  [  *^^^  ] 
5002.  and  8002.  to  be  applied  in  payment  of  the  past  maintenance 
of  the  two  children,  who  were  still  infants,  and  in  payment  of 
their  expenses  to  India.     ♦     *     * 

The  Master  of  the  Bolls  : 

This  petition  is  entitled  "  in  the  matter  of  the  estate  of  Mary 
England  deceased,"  and  the  petitioner  is  the  sole  executor  of  the 
will.  It  is  in  effect  a  petition  for  the  partial  administration  of 
Mary  England's  estate,  which  can  be  done  only  on  a  bill  filed  for 
that  purpose,  and  no  order  therefore  can  be  made  upon  this 
petition.  If  the  petition  had  been  entitled  in  the  matter  of  the 
two  infants,  and  had  been  the  petition  of  the  infants,  I  should 
have  made  an  order  referring  it  to  the  Master  to  appoint  a  proper 
person  to  act  in  the  nature  of  a  guardian  to  these  infants,  and  to 
inquire  whether  it  would  be  for  their  benefit  that  the  sum  of  800Z. 
should  be  raised  out  of  their  shares  of  the  residuary  estate  of 


254 


1830.    CH.     1  BUSS.  &  MYLNE,  500—501. 


[b.b. 


In  re 

Mabt 

England. 
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Mary  England,  in  order  to  defray  their  expenses  to  India  ;  and 
upon  the  Master's  report  that  it  would  be  for  their  benefit,  and 
with  the  consent  of  the  executors  of  Mary  England,  I  would  order 
the  dOOZ.  to  be  raised  accordingly  and  paid  to  the  person  appointed 
to  act  in  the  nature  of  a  guardian. 

With  respect  to  the  500Z.  which  has  been  the  expense  of  the 
maintenance  and  education  of  these  infants,  and  which  was 
incurred  before  the  death  of  Mary  England,  this  can  form  no 
debt  upon  the  property  acquired  by  her  will,  and  no  order  can  be 
made  for  raising  it. 

To  save  expense,  I  will  permit  the  petition  to  be  amended  in 
the  manner  which  I  have  mentioned. 

The  petition  was  afterwards  amended,  and  the  order  was  made 
accordingly. 


1880. 
May. 

Lbach,  M.B. 

[501] 


NAYLOE  V.  AENITT.f 

(1  Eu88.  &  Mylne,  501—502.) 

A  testator  devised  lands  to  trustees  upon  trust,  out  of  the  rents  and 
profits  to  pay  two  annuities,  and  subject  thereto  to  permit  A.,  and  after 
him  his  wife,  to  receive  and  take  the  rents  and  profits  during  their 
respective  lives ;  and,  after  the  decease  of  the  survivor,  he  devised  the 
lands  to  their  children:  Held,  that  the  trustees  could  grant  a  valid  lease 
of  the  lands  for  a  term  of  ten  years. 

William.  Natlob  devised  all  his  real  estates  to  Francis  Amitt 
and  William  Morrell,  their  heirs  and  assigns,  upon  trust,  out  of 
the  yearly  rents  and  profits,  to  pay  to  his  wife,  Elizabeth  Naylor, 
the  yearly  sum  of  602.  during  her  life,  which  annuity  was  also 
secured  by  a  power  of  entry  and  distress,  and  to  Miriam  Bolton 
an  annuity  of  lOZ.,  and  subject  to  these  annuities,  to  permit  and 
suffer  William  Homer  Naylor  to  receive  and  take  the  rents,  issues, 
and  profits  during  his  life ;  and  after  his  decease,  to  permit  and 
suffer  Elizabeth,  the  wife  of  William  Homer  Naylor,  to  receive 
the  like  rents,  interests,  and  proceeds,  provided  she  so  long  con- 
tinued his  widow ;  with  limitations  over  in  favour  of  their  children. 
Power  was  also  given  to  the  trustees,  with  the  consent  of  William 
Homer  Naylor  in  his  lifetime,  and  after  his  decease,  at  their  sole 


t  Disapproved  by  Wickens,  V.-C, 
In  re  Shaw's  TrusU  (1871)  L.  B..  12 
Eq.  124 :  but  followed  by  the  Irish 


C.  A.  in  Fitzgerald  v.  Waring  (1882) 
11  L.  B.  Ir.  85. 
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discretion,  to  sell  any  part  of  the  real  estate  for  the  purpose  of 
raising  money  for  the  advancement  of  any  of  the  children, 

A  few  weeks  after  the  death  of  the  testator,  the  trustees  granted 
to  Simpson  a  lease  of  the  lands  for  ten  years. 

William  Homer  Naylor  had  children  who  were  infants. 

The  bill  was  filed  by  the  tenants  for  life  against  Amitt  the 
surviving  trustee,  and  Simpson,  principally  for  the  purpose  of 
setting  aside  the  lease.     *     *     * 

Mr.  Pemberton  and  Mr.  T.  Parker  for  the  plaintiffs,  argued 
that  the  will  did  not  give  the  trustees  any  discretionary  authority 
in  the  management  of  the  estate,  and  that  the  purposes  of  the 
trust  were  not  such  as  to  render  it  necessary  that  they  should 
have  a  power  of  leasing.     *     *    * 


Natlob 

V. 

Abnitt. 


[502] 


Mr.  Bickehteth  and  Mr.  J.  Rmsell^  contra. 

The  Masteb  of  the  Bolls  held,  that  the  trustees  had  power  to 
demise  the  lands  for  a  term  of  ten  years  ;  and  declared  the  lease 
valid. 


BYAM  V.  MUNTON.t 

(1  Buas.  &  Mylne,  603—605;  S.  C.  8  L.  J.  Ch.  156.) 

A  bequest  of  a  moiety  of  the  interest  of  the  residue  of  the  testator's 
personal  estate,  held,  upon  the  context  of  the  will,  to  pass  the  interest 
of  the  proceeds  of  real  estate,  which  were  directed  to  be  invested  so  as  to 
form  one  mixed  fund  with  the  residue  of  the  personalty. 

Anthony  Munton  disposed  of  the  residue  of  his  property  in  the 
following  words  :  '*  I  give  and  bequeath  all  my  real  estates,  and 
all  the  rest,  residue,  and  remainder  of  my  personal  estates  and 
effects  whatsoever  and  wheresoever  unto  my  wife,  Hester  Munton, 
my  brother,  the  Rev.  William  Munton,  and  my  sister-in-law. 
Aim  Byam  ;  and  I  direct  them,  or  the  survivor  of  them,  to  dispose 
of  and  convert  into  money,  as  soon  as  conveniently  may  be,  such 
part  thereof  as  shall  consist  of  money  or  securities  for  money,  and 
to  call  in  and  receive  all  debts  and  monies  due  to  me,  and  to  lay 
out  and  invest  the  whole  of  my  real  and  of  my  residuary  personal 

t  SingleUm  v.  Timlinsm  (1878)  3  App.  Cas.  404. 


1830. 
May  4. 

RolU  Cmrt. 
Leach,  M.R. 

[  603] 
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In  re        Mary  England,  in  order  to  defray  their  expenses  to  India  ;  and 

England,     upo^^  ^^^  Master's  report  that  it  would  be  for  their  benefit,  and 

with  the  consent  of  the  executors  of  Mary  England,  I  would  order 

the  300Z,  to  be  raised  accordingly  and  paid  to  the  person  appointed 

to  act  in  the  nature  of  a  guardian. 

With  respect  to  the  500Z.  which  has  been  the  expense  of  the 
maintenance  and  education  of  these  infants,  and  which  was 
incurred  before  the  death  of  Mary  England,  this  can  form  no 
debt  upon  the  property  acquired  by  her  will,  and  no  order  can  be 
made  for  raising  it. 
[  501  ]  To  save  expense,  I  will  permit  the  petition  to  be  amended  in 

the  manner  which  I  have  mentioned. 

The  petition  was  afterwards  amended,  and  the  order  was  made 
accordingly. 

1880.  NAYLOR  r.  ARNITT.f 

May. 

1  (1  Eu88.  &  Mylne,  501—502.) 

Leach,  M.R.  ^  testator  devised  lands  to  trustees  upon  trust,  out  of  the  rents  and 

[  ^^^  ]  profits  to  pay  two  annuities,  and  subject  thereto  to  permit  A.,  and  after 

him  his  wife,  to  receive  and  take  the  rents  and  profits  during  their 
respective  lives ;  and,  after  the  decease  of  the  survivor,  he  devised  the 
lands  to  their  children:  Held,  that  the  trustees  could  grant  a  valid  lease 
of  the  lands  for  a  term  of  ten  years. 

William.  Naylor  devised  all  his  real  estates  to  Francis  Arnitt 
and  William  Morrell,  their  heirs  and  assigns,  upon  trust,  out  of 
the  yearly  rents  and  profits,  to  pay  to  his  wife,  Elizabeth  Naylor, 
the  yearly  sum  of  60Z.  during  her  life,  which  annuity  was  also 
secured  by  a  power  of  entry  and  distress,  and  to  Miriam  Bolton 
an  annuity  of  lOZ.,  and  subject  to  these  annuities,  to  permit  and 
suffer  William  Homer  Naylor  to  receive  and  take  the  rents,  issues, 
and  profits  during  his  life ;  and  after  his  decease,  to  permit  and 
suffer  Elizabeth,  the  wife  of  William  Homer  Naylor,  to  receive 
the  like  rents,  interests,  and  proceeds,  provided  she  so  long  con* 
tinned  his  widow ;  with  limitations  over  in  favour  of  their  children. 
Power  was  also  given  to  the  trustees,  with  the  consent  of  William 
Homer  Naylor  in  his  lifetime,  and  after  his  decease,  at  their  sole 

t  Disapproved  by  Wickenb,  V.-C,       C.  A.  in  Fitzgerald  v.  Waring  (1882) 
In  re  Shaw's  TrusU  (1871)  L.  R.,  12      11  L.  E.  Ir.  35. 
Eq.  124 :  but  followed  by  the  Irish 
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discretion,  to  sell  any  part  of  the  real  estate  for  the  purpose  of 
raising  money  for  the  advancement  of  any  of  the  children. 

A  few  weeks  after  the  death  of  the  testator,  the  trustees  granted 
to  Simpson  a  lease  of  the  lands  for  ten  years. 

William  Homer  Naylor  had  children  who  were  infants. 

The  bill  was  filed  by  the  tenants  for  life  against  Amitt  the 
surviving  trustee,  and  Simpson,  principally  for  the  purpose  of 
setting  aside  the  lease.     *     *     * 

Mr.  Pemherton  and  Mr.  T.  Parker  for  the  plaintiffs,  argued 
that  the  will  did  not  give  the  trustees  any  discretionary  authority 
in  the  management  of  the  estate,  and  that  the  purposes  of  the 
trust  were  not  such  as  to  render  it  necessary  that  they  should 
have  a  power  of  leasing.     ♦     *     * 


Naylob 
Arnitt. 


[502] 


Mr.  Bickehteth  and  Mr.  J.  Russell,  contra. 

The  Master  of  the  Bolls  held,  that  the  trustees  had  power  to 
demise  the  lands  for  a  term  of  ten  years  ;  and  declared  the  lease 
valid. 


BYAM  V.  MUNTON.t 

(1  BufiB.  &  Mylne,  603—605;  S.  C.  8  L.  J.  Ch.  156.) 

A  bequest  of  a  moiety  of  the  interest  of  the  residue  of  the  testator's 
personal  estate,  held,  upon  the  context  of  the  will,  to  pass  the  interest 
of  the  proceeds  of  real  estate,  which  were  directed  to  be  invested  so  as  to 
form  one  mixed  fund  with  the  residue  of  the  personalty. 

Anthony  Munton  disposed  of  the  residue  of  his  property  in  the 
following  words  :  **  I  give  and  bequeath  all  my  real  estates,  and 
all  the  rest,  residue,  and  remainder  of  my  personal  estates  and 
effects  whatsoever  and  wheresoever  unto  my  wife,  Hester  Munton, 
my  brother,  the  Rev.  William  Munton,  and  my  sister-in-law, 
Ann  Byam  ;  and  I  direct  them,  or  the  survivor  of  them,  to  dispose 
of  and  convert  into  money,  as  soon  as  conveniently  may  be,  such 
part  thereof  as  shall  consist  of  money  or  securities  for  money,  and 
to  call  in  and  receive  all  debts  and  monies  due  to  me,  and  to  lay 
out  and  invest  the  whole  of  my  real  and  of  my  residuary  personal 


1830. 
Mayi. 

Bolls  Omrt. 
Leach,  M.R. 

[503] 


t  SingltUm  v.  Tfrnlinson  (1878)  3  App.  Oas.  404. 
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England. 
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Mary  England,  in  order  to  defray  their  expenses  to  India ;  and 
upon  the  Master's  report  that  it  would  be  for  their  benefit,  and 
with  the  consent  of  the  executors  of  Mary  England,  I  would  order 
the  8002.  to  be  raised  accordingly  and  paid  to  the  person  appointed 
to  act  in  the  nature  of  a  guardian. 

With  respect  to  the  500Z.  which  has  been  the  expense  of  the 
maintenance  and  education  of  these  infants,  and  which  was 
incurred  before  the  death  of  Mary  England,  this  can  form  no 
debt  upon  the  property  acquired  by  her  will,  and  no  order  can  be 
made  for  raising  it. 

To  save  expense,  I  will  permit  the  petition  to  be  amended  in 
the  manner  which  I  have  mentioned. 

The  petition  was  afterwards  amended,  and  the  order  was  made 
accordingly. 


1830. 
May. 

Leach,  M.B. 

[501] 


NAYLOE  V.  AENITT.t 

(1  Eu88.  &  Mylne.  oOl— 502.) 

A  testator  devised  lands  to  trustees  upon  trust,  out  of  the  rents  and 
profits  to  pay  two  annuities,  and  subject  thereto  to  permit  A.,  and  after 
him  his  wife,  to  receive  and  take  the  rente  and  profits  during  their 
respective  lives ;  and,  after  the  decease  of  the  survivor,  he  devised  the 
lands  to  their  children :  Held,  that  the  trustees  could  grant  a  valid  lease 
of  the  lands  for  a  term  of  ten  years. 

William*  Natlor  devised  all  his  real  estates  to  Francis  Amitt 
and  William  Morrell,  their  heirs  and  assigns,  upon  trust,  out  of 
the  yearly  rents  and  profits,  to  pay  to  his  wife,  Elizabeth  Naylor, 
the  yearly  sum  of  60Z.  during  her  life,  which  annuity  was  also 
secured  by  a  power  of  entry  and  distress,  and  to  Miriam  Bolton 
an  annuity  of  102.,  and  subject  to  these  annuities,  to  permit  and 
suffer  William  Homer  Naylor  to  receive  and  take  the  rents,  issues, 
and  profits  during  his  life ;  and  after  his  decease,  to  permit  and 
suffer  Elizabeth,  the  wife  of  William  Homer  Naylor,  to  receive 
the  like  rents,  interests,  and  proceeds,  provided  she  so  long  con- 
tinued his  widow ;  with  limitations  over  in  favour  of  their  children. 
Power  was  also  given  to  the  trustees,  with  the  consent  of  William 
Horner  Naylor  in  his  lifetime,  and  after  his  decease,  at  their  sole 

t  Disapproved  by  Wickens,  V.-C,       C.  A.  in  Fitzgerald  v.  Waring  (1882) 
In  re  Shaw's  TrusU  (1871)  L.  E..  12       U  L.  E.  Ir.  35. 
Eq.  124 :  but  followed  by  the  Irish 
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discretion,  to  sell  any  part  of  the  real  estate  for  the  purpose  of 
raising  money  for  the  advancement  of  any  of  the  children. 

A  few  weeks  after  the  death  of  the  testator,  the  trustees  granted 
to  Simpson  a  lease  of  the  lands  for  ten  years. 

William  Homer  Naylor  had  children  who  were  infants. 

The  bill  was  filed  by  the  tenants  for  life  against  Arnitt  the 
surviving  trustee,  and  Simpson,  principally  for  the  purpose  of 
setting  aside  the  lease.    *    *    * 

Mr.  Pemherton  and  Mr.  T.  Parker  for  the  plaintiffs,  argued 
that  the  will  did  not  give  the  trustees  any  discretionary  authority 
in  the  management  of  the  estate,  and  that  the  purposes  of  the 
trust  were  not  such  as  to  render  it  necessary  that  they  should 
have  a  power  of  leasing.    ♦    ♦    * 

Mr.  Bickehteth  and  Mr.  J.  Russell,  contra. 

The  Masteb  of  the  Bolls  held,  that  the  trustees  had  power  to 
demise  the  lands  for  a  term  of  ten  years  ;  and  declared  the  lease 
valid. 


Naylob 

V, 

Abnitt. 


[602] 


BYAM  V.  MUNTON.t 

(1  Buas.  &  Myhie,  603—605;  S.  C.  8  L.  J.  Ch.  156.) 

A  beqaest  of  a  moiety  of  the  interest  of  the  residue  of  the  testator's 
peraonal  estate,  held,  upon  the  context  of  the  will,  to  pass  the  interest 
of  the  proceeds  of  real  estate,  which  were  directed  to  be  invested  so  as  to 
form  one  mixed  fund  with  the  residue  of  the  personalty. 

Anthony  Munton  disposed  of  the  residue  of  his  property  in  the 
following  words :  '*  I  give  and  bequeath  all  my  real  estates,  and 
all  the  rest,  residue,  and  remainder  of  my  personal  estates  and 
effects  whatsoever  and  wheresoever  unto  my  wife,  Hester  Munton, 
my  brother,  the  Bev.  William  Munton,  and  my  sister-in-law. 
Arm  Byam  ;  and  I  direct  them,  or  the  survivor  of  them,  to  dispose 
at  and  convert  into  money,  as  soon  as  conveniently  may  be,  such 
part  thereof  as  shall  consist  of  money  or  securities  for  money,  and 
to  call  in  and  receive  all  debts  and  monies  due  to  me,  and  to  lay 
out  and  invest  the  whole  of  my  real  and  of  my  residuary  personal 


1830. 
Mayi, 

RolU  Court, 
Leach,  M.B. 

[603] 


t  SingleUm  v.  TtmliMon  (1878)  3  App.  Cas.  404. 
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In  re 
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England. 
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Mary  England,  in  order  to  defray  their  expenses  to  India ;  and 
upon  the  Master's  report  that  it  would  be  for  their  benefit,  and 
■with  the  consent  of  the  executors  of  Mary  England,  I  would  order 
the  800Z.  to  be  raised  accordingly  and  paid  to  the  person  appointed 
to  act  in  the  nature  of  a  guardian. 

With  respect  to  the  500Z.  which  has  been  the  expense  of  the 
maintenance  and  education  of  these  infants,  and  which  was 
incurred  before  the  death  of  Mary  England,  this  can  form  no 
debt  upon  the  property  acquired  by  her  will,  and  no  order  can  be 
made  for  raising  it. 

To  save  expense,  I  will  permit  the  petition  to  be  amended  in 
the  manner  which  I  have  mentioned. 

The  petition  was  afterwards  amended,  and  the  order  was  made 
accordingly. 


1830. 
May, 

Leach,  M.B. 

[501] 


NAYLOR  V.  AENITT.t 

(1  Eu88.  &  Myhie,  501—502.) 

A  testator  devised  lands  to  trustees  upon  trust,  out  of  the  rents  and 
profits  to  pay  two  annuities,  and  subject  thereto  to  permit  A.,  and  after 
him  his  wife,  to  receive  and  take  the  rents  and  profits  during  their 
respective  lives ;  and,  after  the  decease  of  the  survivor,  he  devised  the 
lands  to  their  children:  Held,  that  the  trustees  could  grant  a  valid  lease 
of  the  lands  for  a  term  of  ten  years. 

William.  Naylor  devised  all  his  real  estates  to  Francis  Amitt 
and  William  Morrell,  their  heirs  and  assigns,  upon  trust,  out  of 
the  yearly  rents  and  profits,  to  pay  to  his  wife,  Elizabeth  Naylor, 
the  yearly  sum  of  60{.  during  her  life,  which  annuity  was  also 
secured  by  a  power  of  entry  and  distress,  and  to  Miriam  Bolton 
an  annuity  of  lOZ.,  and  subject  to  these  annuities,  to  permit  and 
suffer  William  Horner  Naylor  to  receive  and  take  the  rents,  issues, 
and  profits  during  his  life ;  and  after  his  decease,  to  permit  and 
suffer  Elizabeth,  the  wife  of  William  Homer  Naylor,  to  receive 
the  like  rents,  interests,  and  proceeds,  provided  she  so  long  con- 
tinued his  widow ;  with  limitations  over  in  favour  of  their  children. 
Power  was  also  given  to  the  trustees,  with  the  consent  of  William 
Horner  Naylor  in  his  lifetime,  and  after  his  decease,  at  their  sole 

t  Disapproved  by  Wickens,  V.-C, 
In  re  Shaw's  Tru$U  (1871)  L.  E..  12 
£q.  124 :  but  followed  by  the  Irish 


C.  A.  in  Fitzgerald  v.  Waring  (1882) 
11  L.  E.  It.  85. 
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discretion,  to  sell  any  part  of  the  real  estate  for  the  purpose  of 
raising  money  for  the  advancement  of  any  of  the  children. 

A  few  weeks  after  the  death  of  the  testator,  the  trustees  granted 
to  Simpson  a  lease  of  the  lands  for  ten  years. 

William  Homer  Naylor  had  children  who  were  infants. 

The  bill  was  filed  by  the  tenants  for  life  against  Amitt  the 
surviving  trustee,  and  Simpson,  principally  for  the  purpose  of 
setting  aside  the  lease.     *     *     * 

Mr.  Pemherton  and  Mr,  T.  Parker  for  the  plaintiffs,  argued 
that  the  will  did  not  give  the  trustees  any  discretionary  authority 
in  the  management  of  the  estate,  and  that  the  purposes  of  the 
trust  were  not  such  as  to  render  it  necessary  that  they  should 
have  a  power  of  leasing.     *     ♦     * 

Mr.  Bickehteth  and  Mr.  J.  Russell,  contra'. 

The  Master  of  the  Bolls  held,  that  the  trustees  had  power  to 
demise  the  lands  for  a  term  of  ten  years  ;  and  declared  the  lease 
valid. 


Naylob 

A&NITT. 


[602] 


BYAM  V.  MUNTON.t 

(1  BufiB.  &  Myhie,  603—605;  S.  C.  8  L.  J.  Ch.  156.) 

A  bequest  of  a  moiety  of  the  interest  of  the  residue  of  the  testator's 
personal  estate,  held,  upon  the  context  of  the  will,  to  pass  the  interest 
of  the  proceeds  of  real  estate,  which  were  directed  to  be  invested  so  as  to 
form  one  mixed  fund  with  the  residue  of  the  personalty. 

Anthony  Munton  disposed  of  the  residue  of  his  property  in  the 
following  words  :  ''  I  give  and  bequeath  all  my  real  estates,  and 
all  the  rest,  residue,  and  remainder  of  my  personal  estates  and 
effects  whatsoever  and  wheresoever  unto  my  wife,  Hester  Munton, 
my  brother,  the  Rev.  William  Munton,  and  my  sister-in-law, 
Ann  Byam  ;  and  I  direct  them,  or  the  survivor  of  them,  to  dispose 
of  and  convert  into  money,  as  soon  as  conveniently  may  be,  such 
part  thereof  as  ehall  consist  of  money  or  securities  for  money,  and 
to  call  in  and  receive  all  debts  and  monies  due  to  me,  and  to  lay 
out  and  invest  the  whole  of  my  real  and  of  my  residuary  personal 


1830. 
May  4. 

Rolls  Court, 
Leach,  M.R. 

[  503] 


t  Singldm  v.  Ttmlinson  (1878)  3  App.  Cas.  404. 
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In  xe 

Mart 

England. 


[501] 


Mary  England,  in  order  to  defray  their  expenses  to  India ;  and 
upon  the  Master's  report  that  it  would  be  for  their  benefit,  and 
with  the  consent  of  the  executors  of  Mary  England,  I  would  order 
the  3002.  to  be  raised  accordingly  and  paid  to  the  person  appointed 
to  act  in  the  nature  of  a  guardian. 

With  respect  to  the  500Z.  which  has  been  the  expense  of  the 
maintenance  and  education  of  these  infants,  and  which  was 
incurred  before  the  death  of  Mary  England,  this  can  form  no 
debt  upon  the  property  acquired  by  her  will,  and  no  order  can  be 
made  for  raising  it. 

To  save  expense,  I  will  permit  the  petition  to  be  amended  in 
the  manner  which  I  have  mentioned. 

The  petition  was  afterwards  amended,  and  the  order  was  made 
accordingly. 


1830. 
May. 

Lbach,  M.B. 

[501] 


NAYLOE  V.  ARNITT.t 

(1  Buss.  &  Mylne,  oOl— 502.) 

A  testator  devised  lands  to  trustees  upon  trust,  out  of  the  rents  and 
profits  to  pay  two  annuities,  and  subject  thereto  to  permit  A.,  and  after 
him  his  wife,  to  receive  and  take  the  rents  and  profits  during  their 
respective  lives ;  and,  after  the  decease  of  the  survivor,  he  devised  the 
lands  to  their  children :  Held,  that  the  trustees  could  grant  a  valid  lease 
of  the  lands  for  a  term  of  ten  years. 

William.  Naylor  devised  all  his  real  estates  to  Francis  Amitt 
and  William  Morrell,  their  heirs  and  assigns,  upon  trast,  oat  of 
the  yearly  rents  and  profits,  to  pay  to  his  wife,  Elizabeth  Naylor, 
the  yearly  sum  of  602.  during  her  life,  which  annuity  was  also 
secured  by  a  power  of  entry  and  distress,  and  to  Miriam  Bolton 
an  annuity  of  102.,  and  subject  to  these  annuities,  to  permit  and 
suffer  William  Homer  Naylor  to  receive  and  take  the  rents,  issues, 
and  profits  during  his  life ;  and  after  his  decease,  to  permit  and 
suffer  Elizabeth,  the  wife  of  William  Horner  Naylor,  to  receive 
the  like  rents,  interests,  and  proceeds,  provided  she  so  long  con- 
tinued his  widow ;  with  limitations  over  in  favour  of  their  children. 
Power  was  also  given  to  the  trustees,  with  the  consent  of  William 
Horner  Naylor  in  his  lifetime,  and  after  his  decease,  at  their  sole 

t  Disapproved  by  WiCKENS,V.-C.,       C.  A.  in  Fitzgerald  v.  Waring  (1882) 
In  re  Shaw's  TrueU  (1871)  L.  E..  12       11  L.  E.  Ir.  36. 
Eq.  124 :  but  followed  by  the  Iiiah 
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discretion,  to  sell  any  part  of  the  real  estate  for  the  purpose  of 
raising  money  for  the  advancement  of  any  of  the  children. 

A  few  weeks  after  the  death  of  the  testator,  the  trustees  granted 
to  Simpson  a  lease  of  the  lands  for  ten  years. 

William  Homer  Naylor  had  children  who  were  infants. 

The  bill  was  filed  by  the  tenants  for  life  against  Amitt  the 
surviving  trustee,  and  Simpson,  principally  for  the  purpose  of 
setting  aside  the  lease.     *     *     * 

Mr.  Pemherton  and  Mr.  T.  Parker  for  the  plaintiffs,  argued 
that  the  will  did  not  give  the  trustees  any  discretionary  authority 
in  the  management  of  the  estate,  and  that  the  purposes  of  the 
trust  were  not  such  as  to  render  it  necessary  that  they  should 
have  a  power  of  leasing.     ♦    ♦    ♦ 

Mr.  Bickerateth  and  Mr.  J.  Russell^  contra'. 

The  Masteb  of  the  Bolls  held,  that  the  trustees  had  power  to 
demise  the  lands  for  a  term  of  ten  years  ;  and  declared  the  lease 
valid. 


Natlob 

A&NITT. 


[  602  ] 


BYAM  V.  MUNTON.t 

(1  Bufls.  &  Myhie,  603—506;  S.  C.  8  L,  J.  Ch.  156.) 

A  bequest  of  a  moiety  of  the  interest  of  the  residue  of  the  testator's  ' 
personal  estate,  held,  upon  the  context  of  the  will,  to  pass  the  interest 
of  the  proceeds  of  real  estate,  which  were  directed  to  be  invested  so  as  to 
form  one  mixed  fund  with  the  residue  of  the  personalty. 

Akthony  Munton  disposed  of  the  residue  of  his  property  in  the 
following  words  :  '*  I  give  and  bequeath  all  my  real  estates,  and 
all  the  rest,  residue,  and  remainder  of  my  personal  estates  and 
eflfects  whatsoever  and  wheresoever  unto  my  wife,  Hester  Munton, 
my  brother,  the  Rev.  William  Munton,  and  my  sister-in-law, 
Ann  Byam  ;  and  I  direct  them,  or  the  survivor  of  them,  to  dispose 
of  and  convert  into  money,  as  soon  as  conveniently  may  be,  such 
part  thereof  as  shall  consist  of  money  or  securities  for  money,  and 
to  call  in  and  receive  all  debts  and  monies  due  to  me,  and  to  lay 
out  and  invest  the  whole  of  my  real  and  of  my  residuary  personal 


1830. 
May  4. 

RolU  Court. 
Leach,  M.R. 

[  603] 


t  8\ngldcn  v.  T(mliMon  (1878)  3  App.  Cas.  404. 
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Byam  estate  in  the  names  of  them,  or  the  survivors  or  survivor  of  them, 
MuNTON.  Ill  *be  public  stocks  or  funds,  or  permanent  government  or  real 
security  or  securities,  at  interest ;  and  I  give  and  bequeath  the 
interest,  dividends,  and  produce  of  the  whole  of  my  real  estate, 
and  of  the  residue  of  my  personal  estate,  or  the  securities  in 
which  the  same  may  be  invested,  to  my  dear  wife,  Hester  Munton, 
for  and  during  the  term  of  her  natural  life  for  her  own  use  and 
benefit ;  and,  after  the  decease  of  my  dear  wife,  I  ^ive  and  bequeath 
one  full  and  clear  moiety  of  the  interest,  dividends,  and  produce 
of  the  residue  of  my  personal  estate  and  effects,  or  the  stocks, 
funds,  or  securities  in  which  the  same  shall  be  invested,  to  my 
brother,  the  Bev.  William  Munton,  his  executors,  administrators, 
and  assigns ;  and  I  give  and  bequeath  the  other  full  and  clear 
moiety  of  the  interest,  dividends,  and  produce  of  the  residue  of 
my  personal  estate  and  effects,  or  the  stocks,  fun^s,  or  securities 
in  which  the  same  shall  be  invested,  to  my  sister-in-law,  Ann 
[  •604  ]  Byam,  *for  and  during  the  term  of  her  natural  life,  for  her  own 
use  and  benefit;  and,  after  the  decease  of  my  sister-in-law, 
Ann  Byam,  I  give  the  whole  of  the  principal  of  such  moieties, 
or  the  whole  residue  of  my  estate  whatsoever  and  wheresoever, 
and  the  stocks,  fimds,  and  securities  in  which  the  same  shall  be 
invested,  and  the  interest,  dividends,  and  produce  thereof,  to 
my  brother,  the  Bev.  William  Munton,  his  heirs,  executors, 
administrators,  and  assigns,  to  and  for  his  or  their  use  and 
benefit." 

The  question  was,  whether  the  bequest  of  a  moiety  of  the 
interest,  dividends,  and  produce  ''  of  the  residue  of  my  personal 
estate,"  did  or  did  not,  upon  the  whole  tenor  of  the  will,  give 
Ann  Byam  a  moiety  of  the  rents  of  the  real  estates  till  sold,  and 
afterwards  of  the  interest  of  the  proceeds  arising  from  the  sale  of 
them,  as  well  as  a  moiety  of  the  interest  of  the  residue  of  the 
produce  of  the  testator's  personal  estate. 

Mr.  Wray  and  Mr.  Goodeve^  for  the  plaintiffs. 

Mr.  Bickerateth  and  Mr.  Bethel,  for  the  heir. 

Mr.  Pemberton  and  Mr.  Simpkinson,  for  other  defendants. 
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The  Mastbb  of  the  Bolls  said,  that  the  testator  had  made  one 
mixed  fund  of  the  residue  of  the  personalty,  and  the  proceeds  of 
the  sale  of  the  real  estate ;  that  the  whole  was  to  be  invested  in 
government  stocks  or  on  real  securities,  and  the  interest  was  to 
be  paid  to  the  widow  during  her  life ;  that  there  was  no  intention 
that,  upon  her  death,  a  division  should  take  place  of  the  personalty 
from  the  produce  of  the  realty ;  and,  in  fact,  such  a  division  could 
not  be  made  ;  that  therefore  the  testator,  *in  the  moiety  given  to 
Ann  Byam  during  her  life,  meant  to  include  the  real  estate ;  and 
that  this  conclusion  was  strengthened  by  the  clause  immediately 
following,  in  which  the  testator  used  the  phrase  **  the  whole  of 
the  principal  of  such  moieties,"  as  synonymous  with  and  equivalent 
to  "  the  whole  residue  of  my  estate  whatsoever  and  wheresoever," 
and  which  was,  consequently,  a  declaration  that  the  moieties  of 
which  he  spoke  were  moieties  of  the  whole  residue  of  his  estate. 

His  Honor,  therefore,  declared  that  Ann  Byam,  upon  the  death 
of  the  testator's  widow,  became  entitled  during  her  life  to  a  moiety 
of  the  rents  of  the  testator's  real  estates,  till  they  were  sold,  and 
afterwards  to  a  moiety  of  the  interest  arising  from  the  net  proceeds 
of  the  sale,  as  well  as  to  a  moiety  of  the  interest  of  the  residue  of 
the  personal  estate. 


Btam 

V, 
MUNTON. 


[  •bOB  ] 


DAVIS  OTHERWISE  DAVIES  v.  THOMAS.f 

(1  Bubs.  &  Mylne,  506—514;  S.  C.  Tamlyn,  416;  9  L.  J.  Ch.  232.) 

Though,  in  cases  of  non-pa3rinent  of  money,  the  Court  will  relieve 
against  penalty  or  forfeiture ;  yet,  when  it  is  not  a  question  of  penalty 
or  forfeiture,  but  a  privilege  is  conferred  upon  payment  of  money  at  a 
stated  period,  the  privilege  is  lost,  if  the  money  be  not  paid  accordingly. 

An  option  of  repurchase  is  distinguished  from  a  right  of  redemption. | 

The  plaintiff,  being  entitled  to  the  equity  of  redemption  of  a 
certain  estate,  conveyed  the  same  by  a  deed  of  release,  dated  the 
29th  of  September,  1820,  to  Mrs.  Twyning,  the  mortgagee,  in 
consideration  of  1,800Z.,  which  was  made  up  of  the  mortgage 
debt,  and  of  an  additional  sum  of  money  paid  to  him.  On  the 
Ist  of  January,  1821,  the  mortgagee  demised  the  estate  to  the 

t  Bastin  V.  BidweU  (1881)  18  Ch. 
D.  238;  NicMwm  v.  Smith  (1882) 
22  Ch.  D.  640,  52  L.  J.  Ch.  191. 

X  8aU  ▼.  Marquis  of  Northampton, 


1830. 
May  6. 

Bolls  Court. 

Leach,  M.R. 

On  Appeal. 

1831. 

Jul^  7, 14,  25. 

Lord 

Bbouqham, 

L.C. 

[  506] 


B.B. 


-VOL.  XXXII. 


'92,  A.  C.  1,  61  L.  J.  Ch.  49 ;  and  see 
Goodman  v.  Orierson,  12  E.  E.  82 
(I  Ball  &  B.  274). 
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Davib  plaintiff  for  a  term  of  ninety-nine  years,  determinable  on  the 
Thomas,  death  of  the  sarvivor  of  him,  his  wife,  and  son,  at  a  rent  of  105Z., 
payable  half-yearly  at  Lady  Day  and  Michaelmas ;  and  on  the 
lease  there  was  indorsed  an  agreement  signed  by  the  mortgagee, 
by  which  it  was  stipulated,  that,  in  case  the  plaintiff  regularly 
paid  the  rent  due  at  Lady  Day  by  the  4th  of  June,  and  the  rent 
due  at  Michaelmas  by  the  26th  of  October,  he  should  be  at  liberty 
to  repurchase  the  premises  at  the  price  of  1,8502.  at  any  time 
within  five  years ;  but  if  default  were  made  in  the  payment  of 
the  rent  within  the  stated  periods,  the  agreement  was  to  be  void. 
The  plaintiff  failed  in  the  payment  of  his  rent  at  the  periods 
stated,  and  distresses  for  it  had  been  levied  on  the  premises ; 
but,  within  the  five  years,  he  applied  to  repurchase,  and  at  the 
same  time  tendered  the  arrears  of  rent  then  due.  The  defendant 
refused  to  permit  the  repurchase ;  and  the  bill  was  filed  by  the 
plaintiff  to  have  the  benefit  of  the  stipulation  in  that  respect,  or 
to  be  let  in  to  redeem. 

The  bill  imputed  fraud  to  the  defendant,  and  represented  the 
[  •507  ]       estate  as  having  been,  in  1820,  worth  about  *3,000i. :  but  these 
allegations  were  not  established  by  the  evidence. 

Mr.  Peinherton  and  Mr.  Parker,  for  the  plaintiff : 

This  case  rests  upon  the  same  principle  with  those  in  which 
the  Court  has  interfered  to  relieve  against  the  non-payment  of 
rent  at  a  day  certain ;  and  as  the  Court  by  giving  interest  can 
make  compensation  for  the  delay  of  payment,  the  relief  prayed 
ought  to  be  granted. 

A  conveyance  with  a  right  of  repurchase  is  in  the  nature  of  a 
mortgage  :  it  is  a  mere  security  for  a  sum  of  money :  Mellor  v. 
LeeSy^  Floyer  v.  Lavington,l  Willett  v.  Winnell.^  The  right  of 
repurchase  must  have  been  in  the  contemplation  of  the  parties 
when  the  terms  of  the  purchase  were  settled. 

Mr.  Bickersteth  and  Mr.  Wakefield,  co7itra,  insisted  that  the 
agreement,  giving  the  right  of  repurchase  on  certain  conditions, 
was  a  transaction  totally  distinct  from  the  purchase;  that  the 
right  did  not  arise  unless  this  condition  was  strictly  fulfilled ; 

t  2  Atk.  494.  t  1  P.  Wms.  268.  §  1  Vem.  488. 
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and  that  the  payment  of  the  rent  within  specified  periods  had        Davis 
been  made  of  the  essence  of  the  contract.  Thomas. 

Thb  Master  of  the  Bolls  : 

In  all  cases  of  the  payment  of  money,  where  penalty  or  for- 
feiture is  introduced  for  the  purpose  of  security,  there  a  court  of 
equity  will  relieve  against  the  penalty  or  forfeiture,  upon  the 
ground  of  full  compensation  by  giving  interest.  But  where  there 
is  no  stipulation  for  penalty  or  forfeiture,  bat  a  privilege  is  con- 
ferred, provided  *money  be  paid  within  a  stated  time,  there  the  [  •^OS  ] 
party  claiming  that  privilege  must  shew  that  the  money  was  paid 
accordingly  :  as  in  a  case  of  interest  reserved  on  a  loan  at  5  per 
cent,  with  a  proviso  that  4  per  cent,  will  be  accepted,  if  paid 
within  a  limited  time  after  it  becomes  due ;  or  in  the  case  of  a 
covenant  for  the  renewal  of  a  lease  on  the  payment  of  a  certain: 
fine  at  a  stated  period.  Here  it  is  admitted  that  the  rent  was. 
not  duly  paid  at  the  stipulated  times,  and  no  fraud,  surprise,  or 
accident  is  alleged  ;  and  the  plaintiff  is,  therefore,  not  entitled  ta- 
ihe  repurchase  which  he  claims  by  this  bill ;  and  the  bill  must 
be  dismissed  with  costs. 

The  plaintiff  appealed  from  his  Honor's  decree.  ^^^^• 

July  7. 

Sir  Edward  Sugden  and  Mr.  Parker,  for  the  plaintiff : 

Once  a  mortgage,  always  a  mortgage,  is  an  invariable  rule. 
Before  the  right  to  redeem  can  be  destroyed,  the  nature  of  the 
transaction  must  be  altogether  changed.  The  naming  of  a  day, 
within  which  the  repurchase  is  to  be  made,  amounts  to  nothing ; 
for  that  is  no  more  than  is  done  in  every  mortgage  deed.  The 
law  does  not  allow  a  redeemable  security  to  be  converted  into 
an  absolute  estate,  nor  can  the  right  of  redemption  be  clogged 
or  restricted  by  conditions:  Floyer  v.  Lavington,\  WiUett  v. 
Winnelljl  Melhr  v.  Lees.§  It  is  a  continuing  right  which  sub- 
sists independently  and  in  defiance  of  agreement.  The  Court 
looks  with  the  utmost  jealousy  upon  clauses  of  repurchase,  which 
are  generally  mere  shifts  to  get  rid  of  the  redeemable  character 
of  the  securities,  or  to  obtain  a  higher  rate  of  interest  than  the 

t  1  P.  Wms.  268.  t  1  Vem.  488.  §  2  Atk.  494. 

17—2 


260  1881.    CH.     1  RUSS.  &  MYLNE,  509—510.        [r.r. 


Davib  ♦law  allows.  If,  indeed,  a  man  comes  in  clearly  as  an  absolute 
Thomab.  purchaser  in  the  first  instance,  the  seller  may  there  without 
[  •oOQ  ]  danger  be  permitted  to  stipulate  for  a  limited  right  of  repurchase ; 
but  here  the  alleged  purchaser  was  originally  a  mortgagee.  All 
the  instruments  form  parts  of  one  and  the  same  transaction  :  for 
the  mere  lapse  of  a  few  months,  which  were  no  doubt  allowed  to 
intervene  as  a  blind,  cannot  disguise  the  real  nature  of  the  pro- 
ceeding :  Herring  v.  BrotvnA  The  whole  of  the  circumstances 
strongly  corroborate  this  view  of  the  conduct  of  the  parties.  The 
plaintiff  was  under  the  pressure  of  pecuniary  difficulties,  and  had 
no  professional  adviser.  The  property,  it  appears,  was  worth 
upwards  of  8,C00Z. ;  and  there  was  no  formal  conveyance  to  the 
purchaser,  who  merely  took  a  release  of  the  equity  of  redemption, 
and  was  never  let  into  possession.  The  possession  remained 
unchanged,  a  circumstance  affording  a  clear  proof,  that  there 
must  have  been  some  private  understanding,  to  which  the 
plaintiff's  continuance  in  possession  is  to  be  referred.  The  rent 
fixed  exceeds  by  a  trifle  5  per  cent,  upon  the  sum  advanced ;  and 
the  demise,  therefore,  was  most  probably  a  device  to  evade  the 
statutes  against  usury. 

The  Court  has  never  held  time  to  be  of  the  essence  of  the 
contract  with  respect  to  the  payment  of  rent ;  and,  all  rent  being 
tendered  or  paid  up,  the  party  is  bound  specifically  to  execute  his 
contract.  The  Legislature  has  provided  a  special  remedy  for  the 
landlord,  in  case  the  rent  be  not  regularly  paid  ;  and  equity  will 
not  deal  more  hardly  with  a  party  in  default  than  the  law.  The 
statute  I  has  given  to  the  defendant  her  rent  and  interest,  or,  if 
I  *oio  ]  she  prefers  it,  a  forfeiture  of  the  lease.  *Courts  of  equity,  how- 
ever, have  gone  a  step  further,  and  established  as  a  principle, 
that,  where  the  party  failing  to  perform  the  act  stipulated  can 
restore  matters  to  the  samp  state  (which  can  always  be  done 
where  nothing  more  than  a  money  payment  is  required),  relief 
will  be  given  against  the  penalty  or  forfeiture,  on  full  compensa- 
tion being  made  :  Maries  v.  Marks,^  Astley  v.  Weldon,\\  Seton  v. 
Slade.^ 
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The  Solicitor-General  {Sir  W,  Home)  and  Mr.  WakeJiM,        Davis 
contra :  Thomas. 

It  is  clear  upon  the  evidence,  that  this  was  not  a  mortgage  but 
a  sale.  There  is  no  proof  beyond  surmise,  that  the  different 
proceedings  constituted  one  transaction.  On  the  contrary,  the 
time  that  intervened  between  them  (for  the  lease  was  more  than 
three  months  posterior  to  the  conveyance,  and  that,  two  years 
posterior  to  the  mortgage,)  shews  that  they  were  distinct  and 
independent.  Supposing,  however,  that  the  mortgage  could  be 
connected  with  the  sale,  and  that  the  sale  and  the  demise  had 
been  contemporaneous,  still  the  clause  of  repurchase,  though 
inserted  in  favour  of  one  who  had  formerly  been  a  mortgagor, 
must  be  construed  strictly ;  and  if  he  has  neglected  to  perform 
the  act  which  was  made  the  condition  of  his  obtaining  the  indul- 
gence now  sought,  he  can  have  no  claim  to  the  assistance  of  the 
Court.  It  was  so  decided  in  Ensworth  v.  Griffith8\  in  the  House 
of  Lords ;  and  the  language  of  the  Lord  Keeper  in  BarreU  v. 
Sabinel  supports  the  same  doctrine.  The  stipulation,  which,  if 
fulfilled,  was  to  be  the  foundation  of  his  title — the  punctual  pay- 
ment of  the  rent — constitutes  a  condition  precedent,  against  *a  [*5ii  ] 
breach  of  which  equity  will  not  give  relief.  In  fact  that  title 
has  never  arisen ;  and  the  object  of  the  plaintiff  in  the  present 
suit  is  not  so  much  to  be  relieved  against  the  forfeiture  of  a  right 
once  acquired,  as  to  create  and  enforce  a  new  right  at  the 
defendant's  expense. 

It  was  clearly  of  the  essence  of  the  contract  that  the  rent 
should  be  paid  regularly,  and  that  if  any  failure  took  place  in 
that  particular,  no  benefit  should  be  claimed  from  the  proviso. 
The  words  imposing  that  restriction  on  the  right  of  repurchase 
are  as  strong  as  possible ;  and  effect  must  be  given  to  their  . 
obvious  meaning,  unless  the  last  clause  in  the  agreement  is  to 
be  struck  out  and  treated  as  a  nullity. 

Sir  Edward  Sugden^  in  reply  :  J^ly  14. 

The  continuance  of  the  plaintiff  in  possession  has  not  been 
explained.     According  to  the  defendant's  own  shewing,  there 
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Davis  must  have  been  a  period  during  which  the  plaintiff  occupied  the 
Thomas,  lands  without  a  title  :  for  the  purchase  was  made  at  one  period, 
and  the  lease  was  granted  at  another,  three  months  afterwards. 
It  has  been  found  convenient  for  the  defendant's  argument  to 
keep  those  two  transactions  as  widely  as  possible  apart.  Upon 
what  ground  could  the  vendor  be  suffered  to  retain  the  property 
'  in  his  hands  without  any  title  (and  none  is  alleged)  from 
September  till  the  following  January  ?  His  possession  must  be 
referred  to  the  same  agreement  with  the  execution  of  the  release, 
and  it  then  becomes  apparent  that  all  the  proceedings  are  parcel 
of  one  entire  transaction.  The  several  instruments,  the  mort- 
gage, conveyance,  and  demise,  which  compose  so  many  links  in 
the  chain,  all  amount  to  this — that  the  plaintiff  should  pay  a 
[  •512  ]  higher  rate  of  interest  than  the  law  permits,  *and  that  if  he 
could  repay  the  principal  within  a  certain  time,  he  should  then 
get  back  the  estate.  The  right  reserved  to  the  plaintiff  is  nothing 
but  a  power  to  redeem  within  a  limited  period.  In  Barrell  v. 
Sabine,  possession  was  delivered  immediately,  and  the  purchaser 
had  never  been  a  mortgagee.  Ensivoi-th  v.  Giijiths  is  strongly 
in  the  plaintiffs  favour ;  for  there  had  been  five  years*  possession 
there,  and  the  words  were  extremely  stringent  as  to  time,  and 
yet  redemption  was  decreed. 

jvly  26.      The  Lord  Chancellor  :+ 

In  this  case  the  plaintiff  mortgaged  certain  property  to  a 
person  of  the  name  of  Twyning  for  1,200Z.,  and  in  the  year  1820 
he  borrowed  a  further  sum  of  2002.  on  the  same  security.  On 
the  29th  of  September  in  that  year  a  deed  of  release  was  executed 
by  the  plaintiff,  whereby  he,  for  a  valuable  consideration,  released 
the  equity  of  redemption  to  the  defendant  the  mortgagee.  On 
the  1st  of  January,  1821,  the  defendant  demised  the  premises  to 
the  plaintiff  at  a  rent  of  a  hundred  guineas  a  year  for  ninety-nine 
years,  and  upon  that  demise  was  endorsed  the  agreement  on 
which  the  present  question  turns. 

It  was  first  said  at  the  Bar  that  this  all  formed  one  transaction, 
and  that  you  cannot  in  any  way  convert  a  mortgage,  which  is  in 
its  nature  redeemable,  into  an  irredeemable  security.     It  was 

t  Lord  Brougham. 
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next  contended  that  time  was  immaterial,  and  that  the  non-        Davis 
payment  of  the  rent  within  the  period  stipulated  ought  not  to  be      Thomas. 
a  defeasance  of  this  sort  of  condition,  or  to  exclude  the  party 
from  *the  benefit  of  his  claim ;  a  claim  which  I  am  inclined  to       [  ^sis] 
agree  with  his  Honor,  in  viewing  rather  in  the  light  of  an 
indulgence  than  of  a  strict  right. 

As  to  the  first  of  these  grounds,  even  if  this  were  not  a  question 
of  mortgage  made  two  years  before,  but  to  be  treated  as  a  sale  in 
1820,  with  an  agreement  for  a  repurchase  three  or  four  months 
afterwards,  I  cannot  regard  the  whole  of  these  proceedings  as 
one  and  the  same  transaction.  Upon  the  best  attention  which  I 
have  been  able  to  give  to  the  whole  of  the  evidence,  I  see  no 
ground  whatever  for  asserting  that  these  various  instruments  all 
constitute  one  transaction.  I  think  the  testimony,  by  which  the 
imputations  of  fraud  were  attempted  to  be  sustained,  entirely 
fails :  and  with  respect  to  the  over- value,  the  evidence  is  in  my 
opinion  quite  inconclusive ;  for,  instead  of  the  value  amounting, 
as  was  alleged,  to  3,0002.  and  upwards,  it  is  distinctly  stated  in 
the  depositions  that  the  property  was  not  at  the  time  worth  more 
than  2,000Z. 

"With  respect  to  the  redeemable  or  irredeemable  nature  of  the 
security,  several  cases  were  cited;  among  the  rest,  Mellor  v. 
Leesy^  where  Lord  Hardwicke  has  said,  that,  if  fetters  were  laid 
upon  the  right  of  redemption,  with  a  fraudulent  design  to  get  an 
estate,  it  would  not  avail.  And  clearly  it  would  be  so,  even  if 
there  were  no  fraudulent  design,  inasmuch  as  the  case  supposed 
by  his  Lordship  is  inconsistent  with  the  nature  of  the  security ; 
mortgage  for  the  sole  purpose  of  securing  money  being  the 
substance  of  the  transaction,  and  the  rest  being  an  accessary 
only  which  must  follow  the  nature  of  the  principal. 

Upon  the  other  question,  can  I  reasonably  hold,  that  where  a  [  bi4  ] 
man  has  mortgaged  an  estate,  and  two  years  afterwards  has 
made  a  conveyance  of  that  estate,  and  then,  again,  three  months 
subsequently,  upon  obtaining  a  lease  of  the  same  estate  from  the 
purchaser,  procures  to  be  indorsed  upon  that  lease,  by  way  of 
indulgence,  a  i  ower  to  repurchase  the  property  on  certain  terms, 
— can  I  reasonably  hold,  that,  because  he  obtains  this  power  of 
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repurchase,  all  the  dififerent  instruments  form  parts  of  one  con- 
veyance ?  And  yet,  unless  I  am  to  hold  that,  and  unless  I  am  to 
lay  it  down  moreover,  that  the  man,  who  possesses  such  a  right 
of  repurchase,  though  acting  with  his  eyes  open,  and  using  words 
the  most  stringent  (and  no  words  can  be  stronger  than  those 
which  are  employed  here),  to  make  time  of  the  essence  of  the 
contract,  can  never,  in  any  event,  deprive  himself  of  the  benefit 
of  that  contract,  I  cannot  possibly  arrive  at  the  conclusion  that 
the  decision  of  his  Honor  ought  to  be  reversed.  Looking  to  the 
language  of  the  condition,  which  is  positive  and  express,  I  cannot 
say  that  the  plaintiff  comes  in  due  time,  or  that  he  has  entitled 
himself  by  his  conduct  to  the  benefit  which  he  now  claims. 

Appeal  dismissed. 


1830. 
May  4,  6,  10. 

BolU  Court, 
Leach,  M.R. 

[615] 


HUNLOKE  V.  GELL.t  ' 

(1  Bubs.  &  Mylne,  515—526.) 

Although  a  will  does  not  state  that  it  is  made  in  execution  of  a  power, 
yet  if  it  plainly  refer  to  and  comprise  the  subject  of  the  power,  it  will  be 
deemed  a  good  execution. 

By  the  settlement  made  on  the  marriage  of  the  late  Sir  Thomas 
Windsor  Hunloke,  bearing  date  the  16th  of  October,  1807,  certain 
estates  in  the  county  of  Derby  were  conveyed  to  trustees  and 
their  heirs,  upon  trust  for  Sir  Thomas  Windsor  Hunloke  for  life ; 
and  after  his  decease,  to  the  intent  and  purpose  that  Ann 
Eccleston,  the  intended  wife,  might  receive  l,200i.  a  year  for  her 
life  by  way  of  jointure ;  and  subject  thereto,  to  the  use  of  Thomas 
Lord  Viscount  Anson  and  Thomas  William  Coke  for  a  term  of 
1,000  years;  remainder  to  the  use  of  or  in  trust  for  all  and  every 
or  such  one  or  more  son  or  sons  of  the  marriage,  or  any  issue 
male  of  such  son  or  sons  as  Sir  Thomas  should  by  deed  or  will 
appoint,  and  for  want  of  appointment  to  the  use  of  the  first  and 
other  sons  of  the  marriage  in  tail  male  ;  and  for  default  of  such 
issue  to  Sir  Thomas  Windsor  Hunloke,  his  heirs  and  assigns. 

As  to  the  term  of  1,000  years  thereinbefore  limited  unto  Lord 
Anson  and  Thomas  William  Coke,  it  was  declared  that  the  same 
was  limited  upon  trust  [to  raise  such  sum  of  money  as  should 
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be  the  amount  of  as  many  sums  of  8,000{.  as  there  should  be  Hunloke 
younger  children  of  the  marriage,  such  sum  to  be  divided  among  qbll. 
them  as  Sir  T.  W.  Hunloke  should  by  deed  or  will  appoint, 
and  in  default  of  appointment  to  be  divided  equally  between  such 
children  as  therein  mentioned.  And  upon  further  trust  to  raise 
and  pay  such  yearly  sums  for  the  maintenance  and  education  of 
such  child  or  children  for  the  time  being  presumptively  entitled 
to  portions,  in  the  mean  time  and  until  his,  her,  or  their  respective 
portion  or  portions  should  become  due  and  payable  respectively, 
as  to  the  trustees  should  seem  meet,  not  exceeding  for  any  one 
such  child  what  the  interest  of  his  or  her  then  presumptive 
portion  would  amount  to  after  the  rate  of  5L  for  every  1002.  by 
the  year ;  and  upon  the  further  trust,  after  the  decease  of  Sir  T. 
W.  Hunloke,  and  subject  and  without  prejudice  to  the  said 
annual  sum  of  1,2002.  thereby  limited  to  the  said  Ann  Eccleston, 
and  subject  to  the  trusts  before  expressed  for  raising  portions  for 
the  daughters  and  younger  sons  of  the  marriage,  during  the 
minority  or  respective  minorities  of  any  person  who,  under  any 
of  the  limitations  thereinbefore  contained,  or  any  exercise  of  the 
power  of  appointment  thereby  limited  to  Sir  T.  W.  Hunloke, 
should  be  entitled  to  the  said  manors  and  other  hereditaments  in 
remainder  immediately  expectant  on  the  said  term  of  1,000  years, 
to  receive  the  yearly  rents,  and  profits  of  the  said  hereditaments, 
and  apply  a  competent  part  of  the  same  for  or  towards  the  main- 
tenance, and  education,  and  support  of  the  person  so  for  the  time 
being  entitled  as  thereinbefore  mentioned,  and  to  invest  and 
accumulate  the  residue  of  the  same  and  to  hold  the  accumulations 
thereof,  in  trust  for  all  and  every  and  such  one  or  more  exclusively 
of  the  other  or  others  of  the  child  or  children  or  remoter  descendant 
or  descendants  of  Sir  T.  W.  Hunloke  by  the  said  Ann  Eccleston 
as  Sir  T.  W.  Hunloke  should  by  deed  or  will  appoint ;  and  in 
default  of  such  appointment,  in  trust  for  the  children  of  the  said 
Sir  T.  W.  Hunloke  by  the  said  Ann  Eccleston,  equally  as  therein 
mentioned.] 

The  marriage  took  effect.     Sir  Windsor  Hunloke  died  in  the       [  ^21  ] 
month  of  January,  1816,  leaving  his  wife  and  one  son  and  two 
daughters  him  surviving;   and  having  made  a  will  dated  the 
16th  of  January,  1816,  which  was  in  the  words  following : 
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HuNLOKB  **  Short  heads  of  the  will  of  Sir  Thomas  Windsor  Hunloke, 
Cell.  usually  residing  at  Winger  worth  in  the  county  of  Derby,  Bart., 
but  now  at  Paris,  No.  87,  Eue  de  Grenelle  Fauxbourg  St.  Germain, 
parish  of  St.  Thomas  D'Aquin ;  all  my  estates  and  effects,  real 
and  personal,  I  do  give  to  my  son  Henry  Thomas  John  Joseph 
Hunloke,  his  heirs  and  assigns,  so  soon  as  he  shall  have  attained 
[  '522  ]  the  age  of  twenty- one  years,  subject  to  the  annuities  and  •pay- 
ments hereinafter  named;  remainder  to  my  brother  James 
Hunloke,  and  to  his  son  or  sons  lawfully  begotten  ;  remainder  to 
my  two  daughters  Charlotte  and  Eliza  Hunloke,  as  co-heiresses, 
and  to  their  heirs  and  assigns ;  remainder  to  any  daughters  my 
brother  James  may  have,  and  to  their  heirs  and  assigns  as 
co-heiresses;  remainder  to  my  heir-at-law:  l,200i.  to  be  paid 
yearly  to  Lady  Hunloke  during  her  life,  and  the  Dowager  Lady 
Hunloke's  life ;  and  in  case  the  dowager  should  first  die,  then 
Lady  Hunloke  to  have  l,500i.  per  year  for  the  remainder  of  her 
life ;  500/.  per  year  to  be  paid  to  Lady  Hunloke,  to  be  applied  to 
the  maintenance  and  education  of  my  son  Henry,  until  he  shall 
have  attained  the  age  of  twenty-one  years,  and  200i.  per  year 
additional  for  the  last  two  years  of  his  minority  ;  450Z.  per  year 
to  be  paid  to  Lady  Hunloke  for  the  maintenance  and  education 
of  each  of  my  two  daughters  before  named,  until  they  have 
attained  the  age  of  twenty-one  years  respectively,  and  then  to  be 
paid  200Z.  per  year  each  additional,  till  death  or  marriage ;  and 
in  case  of  marriage,  then  the  annuity  to  cease,  and  to  receive 
8,000Z.  to  their  fortune,  in  addition  to  the  8,000i.  already  provided 
for  them  by  Lady  Hunloke's  marriage  settlement;  400Z.  per 
year  to  be  paid  to  my  brother  James  Hunloke  during  his  life, 
over  and  above  any  sum  or  sums  that  may  have  been  secured 
to  him  on  my  estates  by  any  former  will  or  wills;  850Z.  per 
year  to  be  paid  to  each  of  my  two  sisters,  Margaret  and  Charlotte 
Hunloke  during  their  respective  lives,  over  and  above  any 
sum  or  sums  that  may  have  been  secured  to  them  on  my 
estates;  and  in  case  my  son  Henry  should  die  before  he  has 
attained  twenty-one  years  of  age,  and  my  estate  should  come 
to  my  brother  James,  I  do  then  direct  that  my  two  daughters 
have  20,000/.  each  to  their  fortunes  on  marriage  as  aforesaid ; 
and  if  either  of  them   should  die  before   she  is  entitled  to 
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her  fortune,  then  the  survivor  to  have  10,000Z.  additional  on     Hunlokb 
marriage.  •  qklu 

The  testator  was  seised  of  estates  of  considerable  value,  which  [  523  ] 
were  not  comprised  in  the  settlement ;  and,  in  the  year  1821,  an 
Act  of  Parliament  was  passed  to  enable  certain  trustees  to  sell 
these  unsettled  estates  for  the  purpose  of  paying  off  incumbrances, 
and  creating  a  fund  to  answer  the  charges  under  his  will.  The 
unsettled  estates  were  accordingly  sold,  and  after  discharging  all 
incumbrances,  there  remained  a  considerable  surplus. 

The  accumulations  which  had  been  made  by  the  trustees  of 
the  1,000  years'  term  from  the  death  of  Sir  Thomas  Windsor 
Hunloke,  amounted  to  a  very  large  sum. 

The  present  bill  was  filed  by  the  only  son,  who  was  still  an 
infant,  for  the  purpose  of  carrying  into  effect  the  trusts  of  the 
settlement  and  will. 

One  of  the  two  daughters  had  attained  the  age  of  twenty-one 
years ;  the  other  was  still  under  twenty-one ;  and  both  were 
unmarried.  The  mother  of  the  testator  was  dead.  The  trustees 
of  the  1,000  years'  term  had  from  time  to  time  advanced  certain 
sums  for  the  maintenance  and  education  of  the  son,  which  did 
not  amount  to  the  500i.  a  year  mentioned  in  the  will  of  the 
father;  and  had  also  from  time  to  time  advanced  to  Lady 
Hunloke  certain  sums  for  the  maintenance  and  education  of  the 
daughters,  which  were  less  than  the  sums  of  4501.  a  year 
mentioned  in  the  father's  will. 

The  material  question  in  the  cause  was,  whether  the  will  could 
be  considered  a  good  execution  of  the  power  given  to  Sir  Thomas 
Windsor  Hunloke  by  the  settlement. 

On  the  one  hand  it  was  argued,  that  in  the  will  there  was  no 
reference  to  the  power ;  that  the  words  used  *were  all  words  [  •524  ] 
which,  in  their  natural  sense,  were  fitted  to  pass  interests  which 
the  testator  could  devise;  that  the  words  could  be  satisfied 
without  having  recourse  to  the  subject  of  the  power ;  and,  that 
there  was  no  indication  of  an  intention,  on  the  part  of  the 
testator,  to  effect  any  thing  otherwise  than  by  devise. 

On  the  other  side,  reference  was  made  to  various  directions  in 
the  will,  which,  it  was  alleged,  shewed  that  the  testator  considered 
himself  to  be  dealing  with  the  subject  of  the  power ;  and  if  he 
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HuNLOKE  meant  to  deal  with  the  subject  of  the  power,  he  must  necessarily 
Gbll.  hskve  meant  to  execute  the  power.  Lewis  v.  LeweUyn,\  Denn  d. 
Nowell  V.  Roake,  X  Napier  v.  Napier^  [and  other  cases]  were  cited. 
Another  question  was,  whether  Lady  Hunbke  was  entitled  to 
have  the  sums,  which  had  been  advanced  to  her  by  the  trustees 
for  the  maintenance  and  education  of  her  children,  made  up  to 
her  so  as  to  amount  to  500Z.  a  year  for  the  son,  and  450Z.  a  year 
for  each  of  the  daughters  from  the  death  of  her  husband,  during 
their  respective  minorities,  and  out  of  what,  fund  such  addition 
should  come.  As  incidental  to  the  discussion  of  this  question, 
one  point  which  came  under  consideration  was,  whether  the 
testator  could  give  his  daughters  maintenance  out  of  the  settled 
estates,  exceeding  the  interest  of  the  portions  to  which  they  were 
entitled  under  the  settlement. 

Mr.  Pemherton  and  Mr.  Monro,  for  the  plaintiff. 

Mr.  Bickersteth  and  Mr.  Blunt,  for  the  daughters. 

[  626  ]  Mr.  Tinney  and  Mr.  Loftus  Lowndes,  for  Lady  Hunloke. 

Mr.  Roots  and  Mr.  Jacob,  for  other  parties. 

The  Master  of  the  Bolls  : 

The  material  question  here  is,  whether  upon  the  will  it  is 
manifested  that  the  testator  had  in  his  view  the  property  over 
which  he  had  the  power  of  disposition  by  the  settlement ;  and  I 
am  of  opinion  that  it  does  appear  by  the  contents  of  the  will, 
that  the  testator  intended  it  should  operate  upon  the  settled  as 
well  as  the  unsettled  estates.  It  is  plain  that  the  settlement  was 
present  to  his  mind,  because,  in  providing  portions  for  his 
daughters,  he  expressly  refers  to  it.  By  the  settlement  he  had 
the  power  to  limit  an  estate  tail  to  his  son ;  and  in  default  of 
issue,  he  had  in  himself  the  reversion  in  fee  of  the  settled  estate. 
And  it  was  well  observed  in  the  argument  at  the  Bar,  that  this 
reversion  in  fee  would  pass  by  the  remainder  limited  in  the  will 

t  23  R.  B.  201  (T.  &  R.  104).  §  27  R.  R.  144  (1  Sim.  28). 

t  6  B.  &  C.  720  ;  see  29  R.  R.  374. 


TOL.  xxxn.]     1880.     CH.     1  BUSS.  <fe  MYLNE,  526—526.  269 

to  his  brother  James  Hunloke  and  his  sons ;  and  that  it  neces-  Hunlokb 
sarily  ioUows,  that,  by  the  prior  limitation  to  the  testator's  son,  qbll. 
he  intended  him  to  take  all  that  would  pass  by  the  remainder. 
Moreover,  speaking  of  the  1,200Z.  a  year  to  Lady  Hunloke,  he 
plainly  refers  to  the  settlement.  By  the  settlement,  the  allowance 
for  the  maintenance  and  education  of  the  son  was  to  be  at  the 
discretion  of  the  trustees,  and  when,  by  his  will,  he  fixes  the 
allowance  at  5002.  a  year,  he  must  be  understood  to  mean,  that 
such  sum  should  not  be  an  addition  to,  but  should  comprise  the 
allowance  for  the  maintenance  and  education  given  by  the  settle- 
ment. By  the  settlement,  the  allowance  *  for  the  maintenance 
and  education  of  daughters  was  left  in  his  power,  and  if  he  did 
not  exercise  such  power,  it  was  not  to  exceed  the  income  of  their 
portions ;  and  when  by  his  will  he  fixes  maintenance  at  4502.  a 
year,  it  *cannot  be  intended  that  he  meant  that  they  should  take  [  *^26  ] 
also  the  income  of  their  portions  under  the  settlement.  Upon 
the  whole,  therefore,  his  will  manifestly  extends  to  the  settled  as 
well  as  to  the  unsettled  property,  and  is  an  execution  of  all 
powers  given  him  by  the  settlement. 

The  son,  therefore,  attaining  twenty-one,  will  take  the  fee  in 
all  the  estates.  Lady  Hunloke,  in  addition  to  the  1,2002.  a  year 
under  the  settlement,  will  take  8002.  a  year  for  her  life  from  the 
unsettled  property  ;  and  is  entitled,  out  of  the  unsettled  property, 
to  have  the  sums  advanced  to  her  by  the  trustees  for  the  main- 
tenance and  education  of  her  son  made  up  to  5002.  a  year  from 
the  death  of  the  testator,  with  an  addition  of  2002.  a  year  for  the 
last  two  years  of  his  minority.  She  is  also  entitled  to  have  the 
sums  advanced  to  her  by  the  trustees  for  the  maintenance  and 
education  of  her  daughters  made  up  [to]  4602.  a  year  for  each  during 
their  minorities,  not  out  of  the  unsettled,  but  out  of  the  settled 
property,  inasmuch  as  the  testator  had  the  power  by  the  settle- 
ment of  fixing  the  amount  of  their  allowance.  The  daughters, 
as  they  attain  twenty-one,  will  be  entitled  to  receive  out  of  the 
accumulated  funds  an  annuity  of  6002.  until  marriage,  and  then 
to  receive  a  portion  of  6,0002. ;  and  if  they  should  not  marry, 
they  will  have  a  power  of  disposing  at  their  deaths  of  their 
original  portion  of  8,0002.  under  the  settlement.  This  effect  will 
be  produced  upon  the  principle  of  election ;  it  being  plain  that 
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HuNLOKE     the  testator  meant,  that  the  annuity  of  450L  shoald  be  sub- 
Gell.        stituted  for  their  original  and  additional  portions  of  8,000i.  until 
marriage. 

The  annuities  to  the  father  and  sisterf  of  the  testator  must  be 
provided  for  out  of  the  unsettled  property ;  and  it  must  be  referred 
to  the  Master  to  take  an  account  of  what  is  now  due  to  them  in 
respect  of  these  annuities. 

1830.  STANLEY  r.  EOBINSON.J 

Maylh  12.  ^^  j^^  ^  Ujhxe,  627—529.) 

Leach,  M.R.  rpj^^  unfairness  of  a  contract  is  a  defence  against  specific  performance. 

[  '^27  ]  Inequality  of  position  of  the  contracting  parties  and  want  of  professional 

advice,  if  any  advantage  has  been  taken,  may  constitute  unfairness. 

A  defendant  cannot  avail  himself  of  a  matter  in  defence,  which  appears 
only  upon  his  evidence,  and  was  not  stated  in  his  answer.  But  if  the 
plaintiff,  upon  his  own  case,  is  not  entitled  to  the  relief  prayed,  the 
Ck)urt  will  not  assist  him. 

Joseph  Bobinson,  the  brother  of  the  defendant,  was  at  his 
death  entitled  to  certain  leasehold  property  held  under  the  Earl 
of  Shrewsbury.  The  plaintiff,  Sir  Thomas  Stanley,  in  February, 
1822,  purchased  the  leasehold,  of  the  executors  of  Joseph  Bobin- 
son.  The  defendant  was  at  the  time,  and  had  been  for  some 
years  previously,  in  possession  of  a  piece  of  adjoining  land,  which 
he  claimed  under  his  father.  Sir  Thomas  Stanley  at  the  same 
time  became  his  tenant  of  this  land  at  a  rent  of  62.  per  annum, 
which  was  duly  paid  for  the  first  two  years.  Some  time  after- 
wards a  question  was  made  by  Sir  Thomas  Stanley,  whether  the 
land,  which  he  thus  rented  from  the  defendant,  was^  not  part  of 
the  Earl  of  Shrewsbury's  estate,  and  comprised  in  the  lease  which 
Sir  Thomas  Stanley  had  purchased  from  the  representatives  of 
Joseph  Robinson  ;  and  a  dispute  arose  respecting  the  payment  of 
further  rent  to  the  defendant.  In  the  month  of  June,  1824,  the 
defendant  attended,  by  appointment,  at  the  mansion-house  of 
Sir  Thomas  Stanley,  where  he  met  the  solicitor  of  Sir  Thomas 
Stanley  and  the  agent  of  the  Earl  of  Shrewsbury,  and  the  defen- 
dant then  demanded  12Z.  for  the  two  years'  rent  which  had 

t  iS/c,  but  "brother  and  sisters"  M.  G.  230,  239,  240,  and  other  cases 

appears  to  be  required  by  the  con-  cited  in  Pollock  on  Contract,  6th  ed., 

text.— F.  P.  699—602. 

X  Watson  V.  Maraton  (1853)  4  D. 


VOL.  xxxn.]      1880.     CH.     1  BUSS.  &  MYLNE,  627—529.  271 

accrued  due  since  the  last  payment,  and  offered  to  take  50Z.  for     Stanley 

his  interest  in  the  land ;  but,  being  informed  by  Sir  Thomas's     robinson. 

solicitor  and  Lord  Shrewsbury's  agent  that  he  had  no  property 

in  the  land,  and  no  claim  for  rent,  he  was  induced  to  give,  up 

his  claim  for  rent,  and  all  his  right  in  the  land  for  the  sum 

of  lOL,  which  was  then  paid  to  him ;  and  he  afterwards  dined 

in  Sir  Thomas's  servants'  hall,  in  company  with  the  groom  and 

coachman,  who  were  examined  in  the  cause  as  witnesses,  to 

*prove  his  admission  to  them  that  he  had  made  the  agreement      [  •528  ] 

stated. 

The  defendant  afterwards  brought  an  ejectment  to  recover 
possession  of  the  land;  and  this  bill  was  filed  by  Sir  Thomas 
Stanley  praying  the  specific  performance  of  the  defendant's 
agreement,  and  that  he  might  execute  an  assignment  of  his 
interest  in  the  land. 

The  defendant  in  his  answer  stated,  that  the  102.  was  paid  to 
him  on  account  of  rent,  and  denied  the  agreement  alleged  in 
the  bill. 

Mr.  Temple  and  Mr.  Rolfe,  l6r  the  plaintiff. 

Mr.  S pence t  for  the  defendant. 

The  Master  of  the  Bolls  :  May  12. 

The  agreement  alleged  in  the  bill  is  proved,  but  it  by  no  means 
follows  that  the  plaintiff  is  entitled  to  the  relief  prayed.  The 
defendant,  being  a  man  in  an  humble  class  of  life,  and  without 
any  advice  or  protection  on  his  part,  is  induced  to  enter  into  the 
agreement  stated,  by  the  representations  of  two  professional  per- 
sons, that  he  had  no.  claim  for  the  rent,  nor  any  right  to  the 
land.  In  this  representation  the  two  persons  were  mistaken. 
The  plaintiff,  being  the  tenant  of  the  defendant,  could  not  have 
escaped  from  the  payment  of  the  rent  then  due  to  the  defendant, 
even  if  the  latter  had  no  right  to  the  land ;  and  the  defendant 
being  entitled,  at  all  events,  to  receive  12Z.  for  rent,  this  Court 
will  not  compel  him  to  perform  an  agreement  into  which  he  is 
Burpl'ised,  and  by  which,  in  consideration  of  101.  only,  he  is  not 
merely  to  give  up  the  122.  due  to  him  for  rent,  but  is  to  assign 
all  interest  *which  he  claims  in  the  land.    It  is  true  that  the      [  *529  ] 
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Stanley  defendant  has  not  so  shaped  his  defence,  and  has,  m  his  answer, 
RoBiKsoN.  denied  the  agreement.  But  the  distinction  is  this :  a  defendant 
is  not  permitted  to  avail  himself  of  a  defence  which  appears  only 
upon  his  evidence,  and  was  not  stated  in  his  answer,  so  that  the 
plaintiff  could  be  prepared  to  repel  it.  But  if  it  appears,  upon 
the  plaintiff's  own  case,  that  he  is  not  entitled  to  the  relief 
prayed,  the  Court  will  not  assist  him.     The  bill  must  be 

^  Dismissed  with  costs. 

1830.  HUMPHREYS  v.  WAGSTAFE. 

May  12,  18. 

1 .  (1  Ru88.  &  Myhie,  529—534.) 

^^^^'     •   •  Where  tithes  have  never  been  paid  since  the  dif»8olution,  the  Ck)Tirt 

[  o29  J  ^n  presume  all  facts,  which,  consistently  with  the  evidence  in  the 

cause,  would  give  legal  origin  to  an  exemption  from  the  payment 
of  tithes. 

The  bill  was  filed  by  the  impropriate  rectors  of  the  parish  of 
Westham  against  the  defendant,  for  the  payment  of  the  tithes  of 
certain  lands  within  that  parish,  in  his  occupation,  known  by  the 
name  of  the  Abbey  Farm,  and  consisting  of  sixty-nine  acres.  The 
plaintiffs  claimed  under  a  grant  from  the  Crown  made  in  1820. 

The  defence  set  up  by  the  answer  was,  "that  the  Abbey  of 
Stratford  Langthorne  was  founded  before  the  time  of  memory, 
and  was  one  of  the  greater  monasteries ;  that  the  monks  thereof 
were  of  the  Cistercian  Order  ;  that  the  abbots  and  monks  of  the 
monastery  were,  at  the  time  of  the  surrender  and  dissolution  of 
the  monastery,  rectors  of  the  rectory  of  Westham,  and  had  been, 
time  out  of  mind,  seised  in  fee  of  the  rectory  and  also  of  the  land : 
that  the  land  in  question  had  been,  during  all  the  time  aforesaid, 
and  was  at  the  time  of  the  surrender  and  dissolution,  part  of  the 
lands  and  possessions  of  the  monastery,  and  was  then  part  of 
[  •530  ]  their  ♦demesne  lands ;  and,  being  so  part  and  parcel  of  the 
monastery,  was,  by  bull  or  prescription,  or  some  other  lawful 
ways  or  means,  wholly  exempt  from  tithe,  or  the  payment 
thereof,  and  had  been,  time  out  of  mind,  held  and  enjoyed  by 
the  abbot  and  monks  of  the  monastery,  for  themselves,  their 
farmers  and  tenants,  freed  and  discharged  from  tithes,  or  the 
payment  thereof." 

It  appeared  that  the  abbey  of  Stratford  Langthorne,  which 
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was  one  of  the  greater  abbeys,  and  was  of  the  Cistercian  Order,    Humphreys 
was  founded  in  the  reign  of  Henry  II.,  and  was  then  endowed,    wagstafp. 
among  other   property,   with  certain  lands  in   the   parish  of    • 
Westham,  the  whole  lordship  of  the  same  vill,  and  the  churches 
of  Westham  and  Lea.     It  was  dissolved  in  the  29  Hen.  YIII. 

Shortly  after  its  foundation  a  vicarage  was  endowed;  and, 
disputes  having  arisen  between  the  monks  and  the  vicar,  judges 
delegate,  acting  under  the  authority  of  the  Pope,  defined  the 
nature  and  extent  of  the  endowment  in  the  following  manner : 
"  The  vicar,  whoever  he  may  be,  shall  receive  all  oblations  and 
obventions  to  the  aforesaid  church  appertaining,  other  than  the 
tithes  of  corn  and  pulse  (bladi  et  leguminum),  which  the  aforesaid 
monks  shall  receive." 

In  1516,  a  deed  of  composition  real  was  made  between  the 
abbot  and  convent  of  the  one  part,  and  the  vicar  of  the  parish  of 
Westham  of  the  other  part,  whereby  the  vicar  conceded  to  the 
abbot  and  convent  from  thenceforth,  **the  right  of  receiving 
all  and  singular  the  tithes,  as  well  predial  as  personal,  great, 
small,  and  mixed,  to  the  aforesaid  parish  church  belonging  and 
appertaining,  in  consideration  of  a  yearly  stipend  of  39i.  13«.  8d." 

It  was  proved  by  the  plaintiffs,  that,  in  the  20th  of  Hen.  VIII.,  [  531  J 
the  abbot  and  convent  demised  to  one  Shaw  for  a  term  of  fifty 
years  a  messuage  and  lands  in  the  parish,  together  with  the 
tithes  of  corn,  grain,  and  hay,  and  all  other  tithes  to  the  rectory 
belonging,  ''from  and  in  all  meadows,  marshes,  and  pastures  in 
Westham,  being  on  the  south  part  of  the  way  called  the  Portway, 
in  the  parish  of  Westham,  in  as  ample  manner  and  form  as 
John  Shipman  lately  had  and  received  the  same  to  farm,  except 
all  lands,  meadows,  marshes,  and  pastures  which  the  said  abbot 
and  convent  now  occupy  for  their  household  husbandry  and 
cattle.'*  There  was  also  evidence  that  various  other  lands  in 
the  parish,  belonging  to  the  abbey,  had  paid  tithes. 

On  the  part  of  the  defendant  it  was  proved,  that,  although 
tithes  had  been  regularly  paid  for  all  other  lands  in  the  parish, 
no  tithes  had  been  paid  for  the  lands  in  question :  and  it  was 
further  proved,  that  a  grant  of  lands,  which  had  been  part  of  the 
possessions  of  the  abbey,  was  made  in  the  30th  of  Hen.  YIII.  to 
one  Newton  in  tail,  and  that  James  I.  afterwards  granted  the 

lUB. — VOL.  xxxn.  18 
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HuMPHRETs  reversion  of  the  same  lands.  There  was,  in  the  names  and 
Wagstafp.  descriptions  of  the  lands  so  granted,  some  similarity  to  the 
names  and  descriptions  by  which  the  Abbey  Farm  had  been  con- 
veyed to  the  present  owners ;  but  there  was  no  proof  that  the 
identical  lands,  constituting  that  farm,  had  been  part  of  the 
demesnes  of  the  abbey,  and  comprised  in  the  original  endowment. 

Mr.  Tinney  and  Mr.  Lynch,  for  the  plaintiffs : 

The  plaintiffs  are  entitled  to  the  tithes  sought  by  the  bill, 
because  there  is  no  proof  that  the  lands  of  the  defendant  belonged 
to  the  abbey  before  time  of  legal  memory;    and,  especially, 

[  *532  ]  because,  even  it  the  lands  had  *belonged  to  the  abbey,  it  has 
been  proved  that  the  vicar  was  entitled  to  the  tithes  until  the 
deed  of  composition  in  1516,  which  was  within  time  of  memory  : 
Orendons  v.  Bishop  of  Lincoln,^  Priddle  v.  Napper,l  Slade  v. 
Drake, ^  Fox  v.  Bardwell.\\     *     ♦     ♦ 

[  533  ]  The  defendant  should  have  shewn  that  his  lands  were  in  the 

possession  of  the  monastery  from  time  immemorial ;  whereas  all 
that  he  has  proved  is,  that  certain  closes  in  his  occupation  were 
parcel  of  the  demesnes  of  the  monastery  at  the  time  of  the 
•dissolution.  It  is  quite  consistent  with  all  that  he  has  proved, 
that  they  might  have  been  acquired  by  the  monastery  only  the 
preceding  year. 

Mr.  Bickersteth  and  Mr.  Teed,  contra.     *     *     * 

The  Master  of  the  Eolls  : 

The  defence  here  is  not  upon  the  ground  of  the  union  of  the 
rectory  and  lands  in  the  hands  of  the  abbey,  but  upon  the  ground 
of  a  discharge  by  prescription.  It  must  be  taken  that  these  lands 
have  never  paid  tithes  since  the  dissolution ;  and  every  presump- 
[  *hU  ]  tion  is  to  be  *made  in  favour  of  an  enjoyment  of  nearly  300 
years.  If,  consistently  with  the  evidence  in  the  cause,  it  is 
possible  that  the  discharge  from  tithes  could  have  had  a  legal 
origin,  the  Court  is  bound  to  confirm  it.  The  plaintiffs  princi- 
pally rely  upon  the  deed  of  real  composition  in  1516,  as  con- 

t  Plowden,  493.  §  Hob.  300. 

X  11  Eep.  14  b.  II  Com.  Eep.  498. 
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elusive  evidence  that  the  lands  could  not,  before  that  deed,  have  Humphrbtb 
been  discharged  from  tithes.  Now  that  deed  is  a  grant  from  the  waostaff. 
vicar  of  all  tithes  then  belonging  to  the  parish  church ;  but,  if 
the  lands  were  part  of  the  original  possessions  of  the  abbey  in 
the  time  of  Henry  II.,  and  were  then  discharged  of  tithes  in  the 
hands  of  the  abbey,  the  deed  of  1516  does  not  aflfect  the  question, 
because  these  tithes  did  not  then  belong  to  the  church.  I  am  of 
opinion  that  it  is  to  be  inferred  that  the  lands  were  part  of  the 
possessions  of  the  abbey  in  the  time  of  Henry  II.,  and  that  they 
were  discharged  of  tithes  before  memory,  because  such  facts  are 
consistent  with  the  evidence  in  the  cause,  and  would  give  legal 
origin  to  the  continued  enjoyment  since  the  dissolution  of  the 
abbey.     The  bill  must,  therefore,  be 

Dismissed,  and  tvith  costs. 

m 

COCKER  V.  QUAYLE.t  isso- 

May  19. 
(1  Buss.  &  Mylne,  636—538.)  -1- 

By  a  marriage  eettlement  the  interest  of  a  trust  fund  was  limited  to  ^^^^»^  •  • 
a  wife  for  life,  for  her  separate  use,  without  power  of  anticipation,  with  L  ^^  J 
power  to  the  trustees,  upon  her  consent  in  writing,  to  advance  the  trust 
fund  to  her  hujsband,  upon  the  security  of  his  bond :  if  the  trustees,  with 
the  consent  of  the  wife,  advance  the  fund  to  the  husband,  but  without 
her  written  consent,  and  without  the  husband's  bond,  and  if  the  trust 
fund  be  lost  by  his  subsequent  bankiuptcy,  the  trustees  are  not  entitled 
to  be  indemnified  to  the  extent  of  the  wife's  interest. 

In  this  case,  by  a  marriage  settlement,  the  interest  of  the  trust 
fund  was  to  be  paid  to  the  wife  during  her  life  for  her  separate 
use,  but  without  power  of  anticipation  ;  and  after  her  death,  to 
the  husband  for  life,  if  he  survived  her ;  with  remainder  to  the 
children  of  the  marriage ;  and  a  power  was  given  to  the  trustees, 
with  the  written  consent  of  the  wife,  to  lend  the  trust  money  to 
the  husband  upon  the  security  of  his  bond.  The  trustees,  with 
the  consent  of  the  wife,  advanced  the  trust  money  to  the  husband, 
but  without  taking  any  bond  from  him.  The  husband  afterwards 
became  bankrupt. 

The  bill  was  filed  by  the  husband  and  wife  and  the  children 
of  the  marriage,  for  the  purpose  of  compelling  the  trustees  to 
replace  the  trust  fund.     It  was  stated  in  the  answer  of  the 
t  See  now  the  Trustee  Act,  1893,  s.  46. 

18—2 
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CocKEB  surviving  trustee,  that  the  wife's  written  consent  was  given ;  but 
QuAYLE.      there  was  no  evidence  in  support  of  the  allegation ;  and  it  was 

not  pretended  that  any  bond  had  been  taken  from  the  husband. 
At  the  hearing  the  defendants  prayed  an  inquiry  whether  the 

wife  had  not  given  her  consent  in  writing. 

Mr.  Pemberton  and  Mr.  T.  Parker,  for  the  plaintiffs. 

Mr.  Bickersteth,  Mr,  Wray,  and  Mr.  John  Wilson,  for  the 
defendants : 

A  trustee,  it  was  argued  on  behalf  of  the  defendants,  could  not 
be  made  answerable,  unless  actual  loss  had  been  sustained  in 
consequence  of  his  breach  of  trust.  Here  the  trustees  were 
[  'ose  ]  empowered  to  lend  the  fund  to  *the  husband  on  the  security  of 
his  bond :  they  had  lent  it  to  him  without  taking  his  bond.  In 
the  one  case  they  would  have  had  a  demand  on  him  by  specialty; 
in  the  other  the  demand  was  merely  for  a  simple  contract 
debt ;  but,  under  the  commission  of  bankrupt,  the  former  species 
of  debt  would  have  had  no  priority  to  the  latter ;  the  fund, 
therefore,  had  sustained  no  loss  which  it  would  not  have 
suffered  equally,  if  the  trust  had  been  executed  in  the  strictest 
manner. 

If  the  trustees  should  be  held  answerable,  yet,  an  individual, 
who  assented  to  the  breach  of  trust,  or  procured  it. to  be  com- 
mitted, could  not  take  advantage  of  their  liability;  and  if  that 
individual  had  any  interest  in  the  fund,  it  would  be  applied  pro 
tanto  in  indemnifying  the  trustees  from  the  responsibility  which 
the  Court  might  throw  upon  them.  That  doctrine  was  acted 
upon  by  Lord  Eldon  in  BHce  v.  Stokes, \  where,  though  a  trustee, 
was  made  answerable  for  the  principal  of  the  fund,  a  cestui  que 
trust,  tenant  for  life,  who  had  concurred  in  the  breach  of  trust, 
was  held  not  entitled  to  relief.  In  Coltman  v.  Warren  decided  in 
1825,  Lord  Gifford  applied  the  same  rule  against  a  married 
woman,  who  had  acquiesced  in  the  breach  of  trust  which  was  the 
subject  of  complaint.  Here  both  the  wife  and  the  husband  pro- 
cured the  breach  of  trust  to  be  committed,  and  acquiesced  in  it ; 
they,  therefore,  were  not  entitled,  in  a  court  of  equity  to  relief 

t  8  E.  B.  164,  168  (11  Vee.  319,  325,  326). 
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against  individuals  by  whose  conduct  they  had  profited,  and  of      Cocker 

whose  mistake  they  were  themselves  the  cause.     If  the  Court,  on      quaylb. 

behalf  of  the  children,  ordered  the  trustees  to  replace  the  fund, 

that  fund  should  be  considered,  in  relation  to  the  other  plaintiffs, 

as  having  no  existence;  and  till  the  interests  of  the  children 

came  *into  possession,  the  dividends  ought  to  be  applied  to  the       [  *o37  ] 

indemnification  of  the  trustees.    It  was  true,  that  the  wife  had  not 

the  power  of  anticipating  the  income  arising  from  this  property ; 

but  at  present  the  question  was  not  as  to  anticipation.     She  had 

by  her  own  act  annihilated  the  fund  out  of  which  that  income 

was  to  arise ;  and  she  had  no  right  to  call  upon  the  defendants 

to  replace  the  fund  for  her  benefit. 

For  the  plaintiffs  it  was  argued,  that  the  moment  the  trustees 
lent  the  money  to  the  husband,  in  a  manner  not  warranted  by  the 
marriage  settlement,  they  became  answerable  for  the  amount; 
and  this  liability  could  not  be  removed  from  them  by  any  subse- 
quent event.  It  could  not  be  denied  that  they  were  liable  the 
hour  before  the  bankruptcy  of  the  husband :  how  could  his  bank- 
ruptcy place  them  in  a  better  situation  ? 

In  Brice  v.  Stokes,  the  person  whose  life  interest  was  applied 
in  exoneration  of  the  loss  thrown  upon  the  trustees,  was  fully 
competent  to  bind  himself,  and  to  raise,  by  his  own  acts,  equities 
against  his  own  claim  ;  and,  therefore,  the  decision  there  had  no 
application  to  the  case  of  a  married  woman.  This  lady  had  no 
power  to  anticipate  the  enjoyment  of  the  fund ;  still  less  could 
she,  even  as  against  herself,  endanger  the  safety  of  the  capital. 
By  no  act  or  contract  of  hers  could  she  have  parted  with  the 
right  to  the  interest  or  dividends  to  accrue  in  any  future  year ; 
how,  then,  could  she  enable  another  person  to  raise  against  her 
an  indirect  equity,  which  was  to  deprive  her  of  these  dividends 
in  all  time  to  come  ?  Even  if  she  had  not  been  excluded  from 
the  power  of  anticipation,  the  trustees  could  not  have  claimed 
to  indemnify  themselves  out  of  her  life  interest :  Underwood  v. 
Stecens,^  Ryder  v.  Bickerton.l  In  *the  latter  case  a  trustee,  who  [  •538  ] 
had  been  guilty  of  a  breach  of  trust,  in  which  it  was  alleged  that 
the  husband  and  wife  concurred,  insisted,  that  he  was  not  liable 
to  make  satisfaction  to  her  during  her  life.  But  Lord  Habdwicke 
t  1  Mer.  712.  t  3  Swanst.  80,  n. 
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Cocker  held,  that  he  had  no  defence  against  her  claim.  **  The  power  of 
QuAYLE.  the  wife,"  said  his  Lordship,  "must  arise  out  of  the  articles,  for, 
after  the  marriage,  she  had  no  power  to  prejudice  herself.  The 
power  is,  that  she  and  her  husband  must  give  their  consent  to 
the  placing  out  the  money  on  security ;  therefore,  she  could  not 
consent  to  the  placing  out  the  money  on  no  security  at  all." 

The  Master  of  the  Rolls: 

The  trustees  cannot  be  excused  from  a  breach  of  trust  in 
lending  the  money  without  the  security  of  the  husband's  bond, 
by  reason  of  the  subsequent  event  of  the  husband's  bankruptcy. 
The  inquiry  asked  for,  as  to  the  written  consent  of  the  wife,  is 
immaterial,  as  it  is  not  pretended  that  a  bond  was  taken  from 
the  husband.  Although  the  interest  was  to  be  paid  to  the  wife 
for  life  for  her  separate  use,  yet  she  had  not  an  absolute  power 
of  disposition  of  that  interest,  but  a  power  qualified  by  the  terms 
of  the  settlement.  She  could  not  grant  the  interest  by  anticipa- 
tion, nor  could  she  authorise  the  loan  to  her  husband  without 
her  consent  in  writing,  and  upon  a  security  by  bond.  No  act  of 
hers,  unless  according  to  the  terms  of  the  settlement,  could,  there- 
fore, bind  her.  Those  terms  are  to  be  considered  as  prescribed 
in  order  to  protect  her  against  the  influence  of  her  husband. 
The  trust  fund  must,  therefore,  be  replaced.  If  the  husband 
should  survive  the  wife,  the  trustees  will  be  entitled  to  the  benefit 
of  his  life  interest. 


1830.  CHAMPION   V.  KIGBY. 

JUay  29. 
(1  Eu88.  &  Myhie,  539.) 

Leach  MR        ^^  better  report  of  this  case  will  be  found  among  the  cases 
taken  from  Tamlyn ;  see  31  R.  R.  107.] 
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WELBY  V.  ROCKCLIFFE.  •    "^o. 

June  12,  15. 
(1  Bufis.  &  Mylne,  571—575  ;  S.  0.  8  L.  J.  Ch.  142.)  -^— 

A  testator  deyises  lands  to  R.  in  fee,  and  reciting  that  he  has  executed    Lykdhubst 
a  bond  for  the  due  payment  of  a  certain  annuity,  he  charges  the  lands  L.C. 

so  devised,  and  also  the  said  R.,  his  heirs,  executors,  and  administrators,  [  571  ] 
with  the  payment  of  that  annuity ;  he  then  gives  divers  pecuniary 
legacies,  and  directs  the  residue  of  his  personal  estate  to  be  divided 
equally  between  R.  and  W. :  Held,  that  the  annuity  is  primarily  a  charge 
upon  the  lands  devised,  and  upon  R.  personally,  in  exoneration  of  the 
personal  estate. 

Thomas  Brown,  by  will  duly  executed  and  attested,  after 
directing  that  his  just  debts  should  be  paid,  devised  all  his 
messuages,  cottages,  closes,  lands,  &c.  lying  in  the  parish  of 
Wilsford,  unto  Thomas  Rockcliffe  the  younger,  in  fee;  and  he 
devised  all  hia  messuages,  closes,  and  lands,  lying  in  Willoughby, 
unto  John  Welby  in  fee.  The  will  then  recited  that,  by  an 
obligation  made  on  his  marriage,  the  testator  had  bound  himself, 
his  heirs,  executors,  and  administrators,  in  the  penal  sum  of 
4,000Z.  in  order  to  secure  the  payment  of  an  annuity  of  200Z. 
to  his  wife,  Leonora  Brown,  in  the  event  of  her  surviving  him, 
and  proceeded  in  these  words :  "  Now  I  do  hereby  charge  and 
make  chargeable  all  and  singular  my  said  messuages,  cottages, 
closes,  lands,  &c.  in  Wilsford  aforesaid,  and  hereinbefore  devised 
to  the  said  Thomas  Bockclifife  the  younger,  his  heirs  and  assigns; 
and  also  the  said  Thomas  Bockcliffe,  his  heirs,  executors,  adminis- 
trators, and  every  of  them,  to  and  with  the  payment  of  the  said 
annuity  or  yearly  sum  of  200Z.  in  case  the  said  Leonora  Brown 
shall  be  living  at  the  time  of  my  decease."  The  will  also 
bequeathed  a  number  of  pecuniary  legacies  to  different  persons, 
and  gave  all  the  rest  and  residue  of  the  testator's  personal  estate 
and  effects  to  Thomas  Bockcliffe  the  younger,  for  his  own  use 
absolutely. 

By  a  codicil  the  testator  revoked  the  residuary  bequest  con- 
tained in  his  will,  and  directed  that  the  residue  should  be  divided 
in  equal  moieties  between  the  *said   Thomas  Bockcliffe  the      [  *o72  ] 
younger  and  the  said  John  Welby. 

Leonora  Brown  survived  her  husband  ;  and  the  only  question 
in   the  cause  was,  whether  her  annuity  was  charged  on  the 
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Welbt       Wilford  estate  in  exoneration  of  the  personalty ;   or  whether  it 
RocKCLiFFK.  was  to  be  paid  in  the  first  instance  out  of  the  residue  ? 

The  cause  was  heard  as  a  short  cause  before  Lord  Gifford 
at  the  Bolls.  His  Lordship  decided  that  the  annuity  given 
to  Leonora  Brown  was,  as  between  John  Welby  and  Thomas 
Bockcliffe,  charged  by  the  testator's  will  and  codicil  upon  the 
real  estate  at  Wilsford,  and  upon  Thomas  Bockcliflfe  personally 
in  exoneration  of  the  testator's  personal  estate;  and  that  Thomas 
Bockclifie,  therefore,  was  bound  to  elect  whether  he  would 
renounce  all  benefit  under  the  will  and  codicil,  or  provide  a 
proper  security  for  the  due  payment  of  the  annuity. 

Thomas  Bockclifife  appealed  from  that  decision. 

Sir  Edward  Sugden  and  Mr,  Koe\  for  the  appellant.    *    *    ♦ 

[  573  ]  Mr.  Pepyt  and  Mr,  Cockerell,  contra,  [cited  Booth  v.  Blundell,  t 

Browne  v.  Groombridge,l  The  annuity  was  charged  personally 
upon  Thomas  Bockclifife,  his  heirs,  executors,  and  administra- 

[  574  ]  tors.]  The  payment  of  the  debt  was  thus  made  the  express 
condition  of  the  bounty ;  and,  upon  the  ordinary  principles  of 
election,  therefore,  the  defendant  could  claim  no  benefit  under 
the  will,  unless  he  submitted  to  comply  with  all  its  requisi- 
tions.    *     *     * 

Sir  Edward  Sugden,  in  reply. 

June  15,  The  Lord  Chancellor,  after  stating  the  material  parts  of  the 

will  and  codicil,  observed,  that  the  efifect  of  the  two  instruments 
taken  together  was,  to  devise  the  estate  of  Wilsford  to  Thomas 
Bockcliflfe  in  fee,  and  that  of  Willoughby  to  John  Welby  in  fee,  and 
subject  to  the  pecuniary  legacies,  to  give  the  personal  property  in 
equal  moieties  between  the  two;  and,  at  the  same  time,  to  charge 
the  estate  of  Wilsford,  and  Thomas  Bockcliflfe  the  devisee  of  that 
estate,  personally,  with  the  payment  of  the  annuity  in  question. 
His  Lordship  was  of  opinion  that,  under  these  circumstances,  it 
was  the  manifest  intention  of  the  testator,  that  the  owner  of  the 

t  15  E.  E.  93  (I  Mer.  198,  19  Vos.  X  20  E.  E.  326  (4  Madd.  495). 

494). 
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Wilsford  *e8tate  should  be  primarily  charged  with  the  burthen ;       Wklby 
and  he  saw  no  ground  whatever,  therefore,  for  altering  the  judg-  rockclipph. 
ment  of  Lord  Gifford.  [  •575  ] 

BAGLEY  V.  MOLLAED.t  is^o. 

May  26. 
(1  Buss.  &  Mylne,  581—586;  8.  C.  8  L.  J.  Ch.  145.)  j^^e  12. 

Wherever  the  general  description  of  "  children  "  in  a  will  would  include     -_  ..   ^ 
legitimate  children,  it  cannot  also  be  extended  to  illegitimate  children. 

A  testator  devised  a  leasehold  in  trust  for  his  **  grandchild,  Elizabeth,      -•^^C"*     '^' 
the  only  surviving  child  of  his  son  William,"  and  gave  the  residue  of        l  ^^  J 
his  property,  after  the  death  of  his  wife  and  daughter,  to  all  the  children 
of  his  sons  James  and  William,  and  of  his  daughter  Sarah,  in  equal 
shares ;  Elizabeth  was  illegitimate,  and  William  had  no  other  child  :  Held, 

That  Elizabeth  did  not  take  any  share  of  the  residue. 

The  will  of  John  MoUard,  dated  in  1810,  contained,  among 
other  bequests,  the  following:  ''I  give  and  bequeath  unto  my 
son,  James  Mollard,  his  executors  and  administrators,  all  that 
my  other  messuage,  tenement,  or  dwelling-house  and  premises, 
with  their  appurtenances,  at  Enightsbridge  aforesaid,  and  held 
by  me  under  the  said  lease,  and  now  let  to  Richard  Davis, 
bricklayer ;  to  hold  to  my  son,  James  Mollard,  his  executors  or 
administrators,  for  and  during  all  the  remainder  of  my  term, 
estate,  and  interest  therein ;  in  trust,  nevertheless,  that  he,  my 
said  son  James  Mollard,  his  executors  or  administrators,  do  and 
shall,  from  the  quarter  day  next  after  my  decease,  receive  and 
take  the  rent  *thereof,  and,  after  and  subject  to  the  paying  the  [  *582  ] 
proportionable  part  of  the  reserved  rent  to  the  ground  landlord 
thereof,  fine  and  fees  of  renewal,  and  charges  and  expenses  of 
keeping  the  said  premises  in  tenantable  repair,  pay,  apply,  and 
dispose  of  the  net  clear  surplus  or  residue  of  such  rent,  or  any 
improved  rent  thereof,  for  and  towards  the  support  and  mainten- 
ance of  my  grandchild,  Elizabeth  Mollard,  the  now  only  surviving 
child  of  my  son,  William  Mollard,  until  she  shall  attain  the  age 
of  twenty-one  years,  or  day  of  marriage ;  such  marriage  being 
with  the  privity  and  consent  of  my  said  son,  James  Mollard,  his 
executors  or  administrators,  and  not  otherwise  ;  when  I  give  and 

t  Meg9on  v.  Hindle  (1880)  15  Ch.  '97,  2  Ch.  208,  66  L.  J.  Ch.  509;  In 

D.  198;    In  re  Hall  (1887)  35  Ch.  D.  re    Walker,  *97,    2  Ch.  238,  241,  66  - 

551,  56  L.  J.  Ch.  780 ;  Seale^Hayney.  L.  J.  Ch.  622. 
Jodrdl,  '91,  A.  C.  304;  In  re  Parker, 
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Baoley  bequeath  the  then  term  of  years,  estate,  and  interest  in  my  said 
MoLLABD,  lease,  or  any  renewed  lease  thereofv  and  the  renewed  lease 
thereof,  and  the  messuage  and  premises  thereby  demised,  unto 
my  said  grand-daughter,  the  said  Elizabeth  MoUard,  her  executors, 
administrators,  and  assigns  (subject  as  aforesaid),  she  or  they 
giving  and  executing  to  my  executors  a  release  and  discharge  on 
giving  up  the  possession  thereof ;  when  I  will,  order,  and  direct 
the  said  James  MoUard,  his  executors  or  administrators,  to 
assign  such  lease  and  premises  unto  my  said  grand-daughter,  or 
as  she,  in  case  of  her  marriage  with  such  consent  as  aforesaid, 
shall  then  direct  or  appoint,  but  for  her  own  sole  use  and  benefit." 
He  disposed  of  the  residue  of  his  estate  in  the  following  words : 
"  And  as  to  all  the  rest,  residue,  and  remainder  of  my  real 
estate,  whether  in  possession,  remainder,  or  expectancy,  I  give 
and  devise  the  same  unto  my  said  wife,  Elizabeth  MoUard,  and 
her  assigns,  for  and  during  the  term  of  her  life;  and  from  and 
after  her  decease,  then  I  give  and  bequeath  the  same,  together 
with  the  general  residue  of  my  leasehold  and  personal  estate, 
chattels,  and  other  effects  whatsoever  and  wheresoever,  monies, 
and  securities  for  money,  and  debts  of  every  kind,  not  herein- 

[  *588  ]  before  by  me  given  and  bequeathed  absolutely  or  in  trust  *in 
manner  aforesaid,  to  and  for  the  sole  use  and  behoof  and  benefit 
of  my  said  daughter,  Mary  Bagley,  to  hold  to  her  and  her  assigns 
for  and  during  her  life ;  and  from  and  after  her  decease,  I  give, 
devise,  and  bequeath  the  same  and  every  part  thereof,  according 
to  the  tenor  of  such  estate,  and  my  term,  estate,  and  then  interest 
therein  unto,  among,  and  between  all  and  every  the  children  of 
my  said  son,  James  MoUard,  William  MoUard,  and  Mary  Bagley, 
as  shall  be  then  living,  and  to  receive  and  take  the  same  as 
tenants  in  common,  and  not  as  joint  tenants,  their  heirs,  executors, 
administrators,  and  assigns ;  and  I  hereby  nominate  and  appoint 
my  said  son,  James  MoUard,  and  Bobert  Bagley  guardians  to  all 
and  every  my  said  grandchildren  during  their  respective  minorities, 
or  until  their  marriages  with  such  consent  as  aforesaid." 

The  testator  died  in  1811,  leaving  two  sons,  James  MoUard  and 

WUliam  MoUard,  and  one  daughter,  Mary  Bagley,  him  surviving. 

Elizabeth  MoUard,  named  in  the  will,  was   an  illegitimate 

chUd  of  WUliam.    In  1794,  after  her  birth,  he  intermarried  with 
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her  mother,  and  had  subsequently  two  sons,  both  of  whom  died  in      Bagley 
1810.    He  never  had  any  other  legitimate  issue.    James  Mollard,     mollabd. 
the  son,  had  three  illegitimate  children,  but  no  legitimate  issue. 
The  question  in  the  cause  was,  whether  Elizabeth  Mollard  was 
entitled  to  a  share  of  the  residue. 

Mr.  Bethel,  for  Mary  Bagley  and  her  children : 

"  Children  "  in  the  residuary  gift  must  be  construed  legitimate 
children;  and  the  circumstance  that  there  are  no  legitimate 
children  of  William  cannot  vary  the  construction  :  *  Godfrey  v.  [  *oSi  ] 
Davis, \  Cartwright  v.  Vawdry,l  Kenebel  v.  Scrafton,^  Swaine 
V.  Kennerley,\\  If  William  had  legitimate  children,  they  would 
unquestionably  be  the  persons  to  take  ;  and  no  instance  can  be 
found  in  which  legitimate  and  illegitimate  children  have  taken 
under  the  same  description.  *  *  In  Wilkinson  v.  Adam,  the 
children,  in  whose  favour  the  devises  were  made,  were  in 
substance,  though  not  in  name,  described  in  the  will  as  illegiti- 
mate :  and  so  unequivocal  was  the  description,  that  Lord  Eldon 
observes, H  "It  is  impossible  that  he  could  mean  any  thing 
but  illegitimate  children."  Here  Elizabeth  Mollard  is  not 
described  as  illegitimate  ;  and  there  is  no  allusion  in  the 
will  to  any  circumstance  which  could  even  suggest  the  notion 
of  illegitimacy. 

Mr.  Girdlestone,  jun.,  for  Elizabeth  Mollard : 

*  *  In  the  present  case,  Elizabeth  Mollard  is  described  as  [  585  ] 
the  grand-child  of  the  testator,  and  the  only  surviving  child  of 
William ;  and  the  testator  must  have  meant  to  include  her 
among  the  children  of  his  sons  James  and  William.  To  exclude 
her  from  taking  a  share  of  the  residue  as  a  child  of  William,  is 
to  refuse  to  her  the  character  which  the  will  expressly  gives  her. 
It  has  never  been  decided,  that  legitimate  and  illegitimate 
children  can  in  no  case  take  together  under  the  description  of 
children ;  and,  in  Wilkinson  v.  Adam,  the  three  common  law 
Judges  inclined  strongly  to  the  opposite  opinion.     *     *     * 

t  5  R.  B.  204  (6  Ves.  43).  ||  12  E.  R.  269  (I  V.  &  B.  469). 

J  5  R.  R.  108  (5  Ves.  530).  f  12  R.  R.  at  p.  268  (1  V.  &  B. 

S  6  R.  R.  498  (2  East,  530).  469). 
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Baolet 

f?. 

MOLLABD. 

[  586] 
June  12. 


Mr.  Girdlestone,  sen.,  for  other  defendants. 

The  Master  op  the  Rolls: 

The  testator,  John  Mollard,  having  .three  children  living, 
namely,  James  Mollard,  William  Mollard,  and  Mary  Bagley, 
bequeathed  a  leasehold  house  to  his  son  James  Mollard,  in  trust 
for  his  grandchild  Elizabeth  Mollard,  whom  he  described  as  the 
then  only  surviving  child  of  his  son  William  Mollard ;  and  he 
concluded  his  will  by  a  residuary  bequest  to  all  and  every  the 
children  of  his  sons  James  Mollard,  William  Mollard,  and  his 
daughter  Sarah  Bagley.  Elizabeth  Mollard,  the  grandchild,  was 
illegitimate ;  and  the  question  in  the  cause  is,  whether  she  was 
entitled  to  a  share  under  the  residuary  gift  ? 

In  the  case  of  Wilkinson  v.  Adam,  the  common  law  Judges, 
who  assisted  Lord  Eldon,  seemed  to  have  entertained  an  opinion 
that  illegitimate  children,  who  were  described  in  the  will,  might 
take  jointly  with  legitimate  children,  under  the  general  descrip- 
tion of  children ;  but  Lord  Eldon  was  plainly  not  of  that  opinion  ; 
and  I  entirely  concur  with  him  in  thinking,  that,  whenever  the 
general  description  of  children  will  include  legitimate  children, 
it  cannot  also  be  extended  to  illegitimate  children.  In  Wilkinson 
V.  Adam,  the  illegitimate  children  were  described  to  be  illegitimate 
in  the  will,  which  is  not  the  case  with  respect  to  Elizabeth 
Mollard.  But  I  am  of  opinion  that  this  circumstance  makes  no 
difference  in  the  case. 

I  must  declare  that  Elizabeth  Mollard  is  not  entitled  to  a 
share  of  the  residue.! 


1830. 
June  12. 

Leach,  M.R. 

[587] 


SABEETON  v.  SKEELS.J 

(1  Euss.  &  Mylne,  587—589;  8.  C.  TamljTi,  383.) 

The  words  ** personal  representatives"  are  to  be  understood  in  the 
ordinary  sense  of  executors  and  administrators,  unless  controlled  by  the 
context  of  the  will. 

The  testator,  Thomas  Skeels,  by  his  will  gave  to  each  of  his 
daughters  the  sum  of  1,000Z.,  which  he  directed  to  be  settled  in 


t  Ham'a  v.  Lloyd,  24  E,  E.  68  (T.  & 
E.310. 

t  Stockdah  V.  Nicholson  (1867)  L.  E. 


4  Eq.  359,  36  L.  J.  Ch.  793  ;  In  re 
Beef  a  Settlement  Trusts  (1874)  L.  K. 
18  Eq.  686. 
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manner  thereinafter  mentioned ;  and  he  then  directed  the  settle-  Sabebton 
ment  in  the  following  words :  "  And  as  to  the  said  several  sums  SKEBLa 
of  1,000/.  so  to  be  settled,  I  do  hereby  direct  that  each  sum  of 
1,000Z.  so  belonging  to  each  be  invested  in  the  funds,  in  the 
names  of  my  said  trustees  and  the  daughter  entitled  to  the  same, 
or  shall,  in  the  same  names,  be  put  out  on  real  security,  the 
interest  thereof  to  be  paid  to  the  daughter  entitled  to  the  same, 
for  which  her  receipt  alone  shall  be  sufficient,  and  which  shall 
not  be  subject  to  the  debts  or  control  of  any  husband  she  may 
have,  and  shall,  after  her  death,  pass  and  be  subject  according 
to  any  will  or  disposition  she  may  under  her  hand  and  seal  make 
thereof,  and  for  want  thereof,  shall  go  to  her  personal  representa- 
tives; and  if  the  daughter  so  entitled  to  the  said  sum  of  1,000Z. 
shall  at  any  time  choose  to  sink  the  same,  or  any  part  or  parts 
thereof  in  the  purchase  of  one  or  more  annuities  for  her  own  life, 
in  like  manner  payable  to  her  for  her  sole  use,  and  not  subject 
to  the  debts  of  her  husband,  my  said  trustees,  together  with  such 
daughter,  are  hereby  authorized  and  required  to  invest  the  same 
accordingly  on  government  or  good  real  security,  but  not  other- 
wise." 

The  plaintiff  was  the  husband  of  one  of  the  daughters,  who 
had  died  leaving  children  ;  and  the  wife  having  made  no  appoint- 
ment of  the  1,000/.  by  will  or  otherwise,  the  plaintiff  took  out 
administration  to  her,  and  claimed  to  be  entitled  to  the  1,000/. 

Mr.  Tinney,  Mr.  Preston,  and  Mr.  Cockerell,  for  the  plaintiff.        [  ^^^  3 

Mr.  Lynch,  for  the  children. 

Mr.  Bickersteth,  for  other  defendants. 

The  argument  for  the  plaintiff  was,  that  "  personal  represen- 
tatives "  was  synonymous  with  "  executors  and  administrators," 
and  gave  the  daughter  an  absolute  interest.     *     *    * 

On  behalf  of  the  children,  it  was  argued,  contra,  that  *  * 
there  was  a  manifest  intention  to  exclude  the  husband ;  and  that 
the  next  of  kin  must  have  been  those  whom  the  testator  meant 
to  designate  by  the  words  "  personal  representatives." 
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Sabebton 

Skeels. 

[589] 


[Among  other  old  cases  were  cited  :  Price  v.  Strange ^\  Jennings 
V.  Gallimore.X  Long  v.  BlackaU,^  Ganick  v.  Lord  Camden.\\] 

The  Master  of  the  Bolls  : 

All  words  are  to  be  understood  in  their  ordinary  senses  unless 
controlled  by  the  context  of  the  will.  The  ordinary  sense  of  the 
words  **  personal  representatives "  is,  executors  and  adminis- 
trators ;  and  the  substitution  of  these  words  for  "  personal 
representatives  "  would  vest  an  absolute  interest  in  the  wife.  I 
find  in  this  will  nothing  to  control  this  ordinary  sense  :  on  the 
contrary,  it  is  fortified  by  the  power  given  to  invest  the  1,000Z. 
in  the  purchase  of  an  annuity  for  the  life  of  the  wife,  which 
manifests  that  she  was  the  sole  object  of  the  testator's  intention  ; 
and  the  interest  thus  vested  in  the  wife  belongs  to  the  plaintiff, 
as  her  husband  and  administrator. 


1880. 
June  12,  14. 

Rolls  Court, 
Leach,  M.B. 

[690] 


WILSON  V.  HALLILEY.1T 

(1  Buss.  &  Myhie,  590-~601 ;  S.  C.  8  L.  J.  Ch.  171.) 

Whether  a  sum  directed  to  be  raised  out  of  the  rents  and  profits  of  a 
real  estate  is  to  be  raised  by  annual  rents  and  profits,  or  by  sale  or 
mortgage,  is  a  question  of  intention,  to  be  collected  from  the  context 
of  the  will,  and  from  the  purposes  to  which  the  money  is  to  be  applied. 

[By  his  will,  the  testator,  Benjamin  Wilson,  directed  John 
Halliley,  and  Richard  Tinker,  and  Thomas  Todd,  or  the  survivors 
or  survivor  of  them,  or  the  heirs  of  such  survivor,  to  collect,  and 
convert  into  money,  all  his  personal  estate  and  effects ;  and  at 
such  time  as  to  them  or  him  should  seem  most  proper  to  sell  and 
dispose  of  his  shares  in  the  Huddersfield  Canal,  and  on  payment 
of  the  purchase  money,  to  give  effectual  receipts  for  the  same ; 
and  out  of  the  monies  to  arise  and  be  gotten  in,  by  the  means 
aforesaid  or  otherwise,  and  the  rents,  issues,  and  profits  of  his 
real  estates,  and  every  of  them,  and  every  part  thereof,  in  trust, 
in  the  first  place,  to  pay  a  legacy  of  50Z.  to  his  wife ;  and  an 


t  22  R.  E.  266  (6  Madd.  159). 
t  3  B.  E.  77  (3  Ves.  146). 
S  4  E.  E.  73  (3  Ves.  486). 
II  9  E.  E.  297  (14  Ves.  372). 


f  Metcalfe  v.  Huichinson  (1875)  1 
Ch.  D.  591,  45  L.  J.  Ch.  210;  In  re 
Green  (1888)  40  Ch.  D.  610,  58  L.  J. 
Ch.  157. 
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annuity  or  yearly  rent  charge  of  lOOi.  or  50Z.,  as  the  case  might      Wilson 

be,  to  her  during  her  life ;  and,  in  the  next  place,  to  pay  and    ha'  lilbt 

satisfy  his  funeral  expenses  and  debts,  and  the  interest  of  such 

of  the  said  debts  as  should  carry  interest ;  and,  in  the  next  place, 

to  levy  and  raise  out  of  the  rents  and  profits  of  his  said  real 

estate  the  sum  of  5,850Z.,  and  place  the  same  out  at  interest  on 

some  eligible  security  or  securities,  and  pay  the  interest  or  proceeds 

of  the  sum  of  1,000Z.,  part  thereof,  when  and  as  the  same  should 

be  received,  unto  his  brother,  Joseph  Wilson,  and  his  assigns, 

during  his  life ;  and  as  soon  as  conveniently  might  be  after  his 

death,  to  call  in  the  sum  of  1,000Z.,  part  of  the  said  principal  sum 

of  5,850Z.,  and  pay  the  sum  of  200Z.  out  of  the  same  to  his  nephew 

Thomas,  son  of  his  said  brother  Joseph,  and  the  remaining  800/. 

unto  and  equally  amongst  all  other  the  children  of  his  said  brother 

Joseph  ;  and  upon  trust  to  pay  the  interest  of  the  sum  of  1,500!., 

other  part  of  the  said  sum  of  5,8502.,  when  and  as  the  same  should 

be  received,  to  his  nephew,  John  Rhodes,  and  his  assigns,  during 

his  life,  and  as  soon  as  conveniently  might  be  after  the  death  of 

the  said  John  Rhodes,  to  call  in  the  said  sum  of  1,500Z.,  part  of 

the  said  sum  of  5,850Z.,  and.  pay  and  divide  the  same  unto  and 

equally  among  all  and  every  the  children  of  the  said  John  Rhodes ; 

and  upon  trust  to  pay  the  sum  of  1,500Z.,  other  part  of  the  said 

sum  of  5,850Z.,  unto  and  equally  amongst  all  and  every  the 

children  of  his  sister  Mary,  who  was  in  her  life-time  the  wife  of 

David  Blaymire;  and  upon  trust  to  pay  the  sum  of  400Z.,  other 

part  of  the  said  sum  of  5,850Z.,  unto  his  niece,  Francis  Blakeley, 

the  wife  of  Reuben  Blakeley,  or  her  legal  representatives ;  and 

the  testator  directed  other  portions  of  the  said  5,850/.  to  be  paid 

to  various  legatees  as  therein  mentioned.    And  in  case  any  of  the 

legatees  under  his  will  should  happen  to  die  before  the  money 

given  in  his,  her,  or  their  favour,  should  be  raised  and  paid,  and 

should  leave  lawful  issue,  then,  and  he  directed  his  trustees  and 

executors  to  apply  the  interest  of  the  money,  which  the  parent  so 

dying  would  have  been  entitled  unto  under  that  his  will,  for  and 

towards  the  maintenance  and  education  of  such  issue,  until  the 

younger  of  them  should  attaiji  the  age  of  twenty-one  years ;  and  he 

directed  that  the  principal  money,  or  the  parent's  share,  should  be 

forthwith  paid  and  divided  unto  and  equally  amongst  such  issue^ 
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WiLsoK       if  more  than  one,  but  if  only  one,  wholly  to  that  one.     And  he 
Hallilby.    directed  his  trustees  and  executors  to  carry  on  a  colliery  and  mill 
in  his  occupation,  and  authorized  them,  and  the  survivors  and 
survivor  of  them,  and  the  heir  of  such  survivor,  to  occupy  and 
retain  in  their  hands  the  lands  in  his  own  possession,  and  by 
such  ways  and  means  as  to  them  should  seem  best,  to  raise  and 
levy  out  of  his  estate,  effects,  and  property,  whether  real   or 
personal,  so  much  and  such  sums  and  sum  of  money  as  should 
be  requisite  and  expedient  the  better  to  enable  them  and  him  to 
carry  on  and  continue  the  said  colliery,  mill,  and  works ;  and 
from  time  to  time  to  appoint  a  proper  person  or  persons,  with  an 
adequate  salary  or  salaries,  to  superintend  such  colliery  and  mill, 
and  the  works,  affairs,  and  business  relative  thereto ;   and  he 
authorized  and  empowered  his  trustees  and  executors,  and  the 
survivors  and  survivor  of  them,  and  the  heirs  of  such  survivor, 
at  any  time  or  times,  until  all  and  every  the  trusts  thereby  in  them 
reposed  should  be  carried  into  effect,  to  lease  all  or  any  part  of 
the  real  estate  thereby  devised  to  them  to  any  persons,  for  any 
number  of  years  not  exceeding  seven  years  from  the  making 
thereof  respectively,  to  take  effect  in  possession,  or  within  six 
months  after  the  making  thereof.     And  in  case  any  mortgage 
charged  upon  all  or  any  part  of  his  real  estate  should  be  called 
in,  and  the  monies  which  should  have  come  to  the  hands  of  his 
trustees  and  executors  should  be  insufficient  to  pay  the  same, 
then  he  directed  and  empowered  his  trustees  to  raise  and  levy, 
borrow  and  take  up  at  interest,  by  way  of  mortgage  or  charge 
upon  his  said  real  estate,  or  any  part  thereof,  such  sum  or  sums 
of  money  as  should  be  necessary  to  pay  such  mortgages  and  the 
interest  due  thereon,  and  all  costs,  charges,  and  expenses  incident 
to  the  borrowing  the  same.     And  he  authorized  his  trustees  and 
executors  to  retain  out  of  his  personal  estate,  or  the  rents  and 
profits  of  his  real  estate,  all  such  costs,  charges,  and  expenses  as 
they  or  any  of  them  should  or  might  from  time  to  time  be  put  unto 
in  or  about  the  execution  thereby  in  them  reposed,  or  in  any  wise 
incident  thereto,  together  with  an  adequate  and  reasonable  com- 
pensation and  satisfaction  for  their  and  each  and  every  of  their 
trouble  in  or  about  the  same ;  and  he  directed  his  trustees  and 
executors,  by  and  out  of  the  rents  and  profits  of  his  real  estate. 
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to  educate  his  said  nephew,  John  Wilson,  so  as  to  qualify  him  in       Wilson 
their  judgment  for  a  tradesman  and  a  man  of  business  :  And     hallilby. 
when  and  so  soon  as  a  sufficient  sum  of  money  should  be  raised 
by  all  and  every  or  any  of  the  means  aforesaid,  to  pay  all  his  just 
debts,  funeral  expenses,  the  costs  incident  to  the  carrying  his 
will  into  execution,  the  several  sums  of  money  thereinbefore 
given  and  disposed  of,  and  the  expenses  of  the  education  of  his 
said  nephew,  John  Wilson,  then  he  gave  and  devised  certain 
messuages  therein  described  to  his  niece,  Hannah  Blakeley,  and 
her  assigns,  during  her  life;  and  after  her  decease,  unto  and 
equally  among  her  lawful  issue  and  their  several  and  respective 
heirs  and  assigns  for  ever:  also,  he  bequeathed  to  his  niece, 
Hannah  Blakeley,  her  executors,  administrators,  and  assigns,  the 
sum  of  200/.,  to  be  paid  her  by  his  nephews,  John  and  William 
Wilson,  in  equal  shares  and  proportions  out  of  the  property 
thereinbefore  given  and  devised  to  them  respectively,  within 
twelve  months  next  after  they  should  respectively  come  to  the 
possession  thereof:  also  he  devised  certain  property  subject  to 
the  payment  thereout  of  lOOZ.,  part  of  the  sum  of  200/.  therein- 
before given  to  his  niece  Harriett  Blakeley  aforesaid,  and  also  to 
the  payment,  within  twelve  months  next  after  his  nephew  John 
Wilson  should  come  to  the  possession  of  the  property  last  above 
given  to  him,  of  the  sum  of  800/.,  unto  his  sister  Mary,  to  hold 
the  said  premises  unto  his  said  nephew  John  Wilson  and  his 
assigns  during  his  life ;   and  from  and  immediately  after   his 
decease,  he  devised  the  same  unto  his  lawful  issue,  if  more  than 
one,  equally,  and  their  several  and  respective  heirs  and  assigns 
for  ever  :  but  if  his  said  nephew  Joseph  Wilson  should  happen  to 
die  without  lawful  issue,  then  he  devised  the  said  last-mentioned 
estate  and  premises  unto  WiUiam  Wilson,  son  of  his  nephew 
William  Wilson,  his  heirs  and  assigns  for  ever ;  subject  neverthe- 
less and  charged  with  the  payment  of  the  further  sum  of  800/., 
which  he  thereby  gave  unto  Mary,  sister  of  his  nephew  John 
Wilson,  to  be  paid  to  her  within  twelve  months  next  after  the 
said  William  Wilson,  his  great-nephew,  should  become  entitled 
to  the  property  thereby  given  and  devised  to  him ;  also  he  devised 
onto  his  nephew  William  certain  other  real  estates,  to  hold  the  same 

t  Sic. 
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Wilson  unto  him  and  his  assigns,  during  his  life,  subject  nevertheless 
Hallilet.  to  the  payment  thereout  of  the  sum  of  lOOZ.,  part  of  the  said 
sum  of  200Z.,  thereinbefore  given  to  his  niece  Hannah  Blakeley ; 
and  after  his  decease,  he  devised  the  same  to  his  natural  issue, 
if  more  than  one,  equally,  and  their  several  and  respective  heirs 
and  assigns  for  ever  ;  and  as  to  all  the  rest,  residue,  and  remainder 
of  his  real  estate,  situate  in  Dewsbury  aforesaid  or  elsewhere,  he 
devised  the  same  and  every  part  thereof,  subject  to  the  receipt  of 
the  rents  and  profits  thereof  by  his  said  trustees  and  executors 
for  the  purposes  aforesaid,  unto  and  equally  between  his  said 
nephews  John  and  William  Wilson,  and  their  several  and 
respective  heirs  and  assigns  for  ever,  as  tenants  in  common,  and 
not  as  joint  tenants.] 

[  598  ]  The  question  in  the  cause  was,  whether  the  sum  of  5,850?.,  in 

the  will  mentioned,  was  to  be  raised  by  sale  or  mortgage,  or  by 
annual  rents  and  profits  ? 

[  599  ]  Mr.  Pemberton  and  Mr.  Kindersley,  for  the  plaintiff,  con- 

tended, that  the  money  ought  to  be  raised  by  sale  or  mortgage. 

Mr,  Bickersteth  and  Mr.  Gan'att,  contra  : 
The  argument  consisted  of  a  commentary  on  the  different 
clauses  of  the  will ;  and  in  the  course  of  it  the  following  authori- 
ties were  cited:   Allan  v.  Backhouse,}  Ivy  v.  Gilbert,l  Evelyn 
V.  Evelyn,^  Codnngton  v.  Foley. \\ 

Juneu,      The  Master  of  the  Eolls: 

Whether  the  5,8502.  is  to  be  raised  out  of  annual  rents  and 
profits,  or  by  sale  or  mortgage,  is  a  mere  question  of  intention, 
to  be  collected  from  the  context  of  the  will,  or  from  the  purposes 
to  which  the  money  is  to  be  applied.  If  those  purposes  require 
the  immediate  payment  of  the  money,  then  it  must  be  intended 
that  the  testator  could  not  mean  satisfaction  by  annual  rents 
and  profits,  but  by  sale  or  mortgage. 

The  first  direction  here  is,  that  the  trustees  are  to  convert  the 
personal  estate  into  money,  and  to  sell  the  canal  shares ;  and 

t  13  R.  R.  23  (2  V.  &  B.  66).  §  2  P.  Wms.  659. 

t  2  P.  Wms.  13.  II  5  E.  E.  332  (6  Yes.  364). 
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with  and  out  of  the  monies  so  to  arise,  and  the  rents,  issues,  Wilson 
and  profits  of  the  real  estates,  to  pay  a  legacy  of  501.  and  an  (iallilbt. 
annuity  of  lOOZ.,  and  the  testator's  funeral  expenses  and  debts. 
Inasmuch  as  debts  can  be  immediately  claimed,  to  the  extent 
of  this  purpose,  if  necessary,  a  sale  or  mortgage  might  certainly 
be  made.  The  testator  proceeds  to  direct  the  trustees,  in  the 
next  place,  to  raise  and  levy,  by  and  out  of  the  rents  and  profits 
of  his  real  estate,  the  sum  of  5,850Z.,  and  to  place  the  *same  [  *600  ] 
out  at  interest  upon  some  eligible  security ;  and  he  then  appor- 
tions this  sum  between  different  legatees,  giving  life  interests 
to  many  of  them,  with  remainders  over  to  their  children ;  and 
if  the  subsequent  part  of  the  will  did  not  afford  a  different 
construction,  it  might  be  inferred,  from  the  circumstance  of 
his  giving  life  estates,  that  he  meant  the  money  immediately 
to  be  raised,  because  the  delay  attending  the  accumulation  of 
the  sum  by  rents  and  profits,  might  altogether  defeat  the  inten- 
tion of  his  bounty  to  the  legatees  for  life.  He  proceeds,  however, 
to  direct,  that,  in  case  any  of  his  legatees  shall  happen  to  die 
before  the  legacies  given  to  them  shall  be  raised  and  paid,  and 
shall  leave  lawful  issue,  the  issue  shall  enjoy  the  benefit  intended 
for  the  parent.  He  is  not  to  be  understood  here  as  speaking 
of  a  death  of  a  legatee  in  his  lifetime,  but  of  a  death  at  any 
subsequent  period  before  the  legacy  is  paid;  and  an  inference 
arises  that  he  considered  some  time  must  elapse  before  the 
legacies  would  be  raised,  which  is  hardly  consistent  with  an 
intention  that  the  5,850Z.  shall  be  immediately  raised  by  sale 
or  mortgage.  He  afterwards  authorizes  and  empowers  his 
trustees  to  grant  leases  of  all  or  any  part  of  his  real  estate; 
and,  in  case  any  mortgages,  which  he  had  made  or  might  make 
of  his  real  estate,  should  be  called  in,  to  levy,  borrow,  and  take 
up  at  interest,  by  way  of  mortgage,  the  sums  necessary  to  pay 
and  satisfy  such  mortgages,  and  all  interest  due  thereon ;  and 
the  observation  here  arising  is,  that  he  intended  to  preserve 
all  his  real  estate,  and  that  he  did  not  mean  that  his  trustees 
should  have  power  to  sell  any  part  of  his  real  estate,  even  for 
the  purposes  of  paying  off  mortgages ;  and  that  whenever  he 
intended  that  they  should  have  a  power  to  mortgage,  he  expressed 
it   in  direct  terms.     He  next  authorizes  his  trustees  to  retain 
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WiT^oN  their  costs,  charges,  and  expenses  out  of  his  personal  estate, 
Hallilky.  or  the  rents  and  profits  of  his  real  estate ;  *and  by  and  out 
[  *6bi  ]  of  the  rents  and  profits  of  his  real  estate  to  educate  one  of  his 
nephews  ;  and  it  is  plain  that,  by  the  term  ''  rents  and  profits," 
in  the  cases,  he  meant  annual  rents  and  profits.  He  then  states, 
that,  when  a  suflScient  sum  of  money  is  raised  by  all  and  every 
or  any  of  the  ways  and  means  aforesaid,  which  is  by  the  applica- 
tion of  his  personal  estate,  and  the  rents  and  profits  of  his  real 
estate,  to  discharge  all  his  just  debts,  funeral  expenses,  and  the 
several  sums  of  money  by  him  before  given,  he  devises  a  certain 
real  estate  to  his  niece  and  her  issue ;  and  this  points  not  to  an 
immediate  devise,  but  to  a  devise  which  is  to  take  effect  at 
a  future  or  postponed  period.  He  then  gives  to  the  same  niece  a 
sum  of  200Z.t  to  be  paid  by  his  two  nephews,  John  Wilson  and 
William  Wilson,  within  twelve  months  after  they  shall  respec- 
tively come  into  possession  of  estates  thereinafter  given  to  them ; 
and  he  gives  another  legacy  of  200Z.  to  be  paid  by  John  Wilson 
to  his  sister  within  the  same  period  of  twelve  months.  The 
time  fixed  for  the  payment  of  the  legacies  by  the  nephews  plainly 
imports  a  postponed  possession  of  the  estates  devised  to  them. 
Subsequent  legacies  are  given  on  the  same  terms.  He  then 
devises  to  his  nephew  William  a  certain  estate,  ''  subject  to  the 
receipt  of  the  rents  and  profits  thereof  by  his  trustees  and 
executors  for  the  purposes  aforesaid : "  and  as  to  the  rest, 
residue,  and  remainder  of  his  real  estate,  he  devises  the  same, 
"  subject  to  the  receipt  of  the  rents  and  profits  thereof  by  his 
trustees  and  executors  for  the  purposes  aforesaid,"  to  his 
nephews,  John  and  William  Wilson,  and  their  heirs. 

The  two  last  devises,  added  to  the  observations  before  made, 
appear  to  me  to  leave  no  doubt  that  the  purposes  of  the  trust 
were  to  be  satisfied  out  of  the  annual  rents  and  profits,  and  not 
by  sale  or  mortgage;  and  the  declaration  of  the  Court  must 
be  accordingly. 

t  300/.  in  the  will. 
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WATSON  V.   The  DUKE  of  WELLINGTON.  ^s'"- 

JufUi  14,  16. 
(1  Bubs.  &  Mylne,  602—605 ;  S.  C.  8  L.  J.  Oh.  159.)  

In  order  to  constitute  an  equitable  assignment,  there  must  be  an  ^ 

engagement  to  pay  out  of  the  particular  fund.  '-        -' 

Thb  plaintiffs  were  the  executors  of  Mr.  Sims,  who  had 
advanced  a  large  sum  of  money  to  the  Marquis  of  Hastings, 
on  the  joint  bond  of  the  Marquis  and  a  surety.  The  sum  due 
on  the  bond  exceeded  9,000Z. 

Towards  the  end  of  1825,  the  Marquis  having  returned  from 
India  to  England,  the  plaintiffs  made  repeated  applications 
to  him  for  the  payment  of  the  debt.  The  Marquis  represented 
that  he  was  about  to  receive  a  large  share  of  the  Deccan  prize- 
money  ;  promised  that  their  demand  should  be  paid  out  of  that 
fund  ;  and  begged  that,  in  the  mean  time,  no  proceedings  might 
be  taken  against  him  or  the  assets  of  his  surety.  On  the  6th  of 
February,  1826,  Mr.  Allen,  the  solicitor  of  the  plaintiffs,  again 
waited  on  the  Marquis ;  who  then  stated  that  he  had  directed 
Colonel  Francis  Doyle,  whom  he  had  empowered  to  receive 
his  share  of  the  prize-money,  to  pay  the  debt  and  costs  due 
to  the  executors  of  Mr.  Sims ;  and  at  the  same  time  his  Lord- 
ship wrote,  and  delivered  to  Mr.  Allen,  the  following  letter, 
addressed  to  Colonel  Doyle : 

**  February  6,  1826, 
"My  Dear  Friend, 

"As  1  shall  leave  to  you  the  distribution  of  the  prize-money, 

as  soon  as  it  shall  be  issued  for  me,  I  have  to  mention  that 

the  executors  of  Mr.  Sims  are  claimants  on  that  fund  for  a  bond 

debt  with  interest. 

"  Faithfully  yours, 

"  Hastings. 

"To  Colonel  Francis  Hastings  Doyle." 

Mr.   Allen  shortly  afterwards   shewed  the  order  to  Colonel       [  603  ] 
Doyle,   who  then  stated,  that  it  would  be  necessary  to  send 
to  him,  through  the  solicitor  of  the  Marquis,  the  particulars 
of  the  demands  of  Sims'  executors. 

The  bill  insisted  that  this  letter,  more  especially  when  con- 
nected with  the  before-mentioned  promises  and  assurances  by 
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Watbon  the  Marquis,  amounted  to  an  equitable  assignment  of  so  much 
ThkDukbcf  of  the  prize-money  as  would  be  sufficient  to  satisfy  the  bond 
T0¥.  '  ^®^*-  I*  charged,  and  the  evidence  proved,  that  the  Marquis 
represented  his  share  of  the  prize-money  as  an  unincumbered 
fund  ;  that  he  promised  that  the  debt  should  be  paid  out  of  it  ; 
and  that,  on  the  faith  of  his  representations  and  promises,  the 
plaintiffs,  at  his  request,  abstained  from  taking  legal  measures 
against  him  and  his  surety. 

The  question  was,  whether  the  plaintiflfs  had  any  lien  on  the 
fund? 


Sir  Charles  Wetherell  and  Mr.  J.  Russell,  for  the  plaintiflfs  : 

The  letter,  taken  by  itself,  is  sufficient  to  create  an  equitable 

charge.     It  is  addressed  by  the  Marquis  to  the  person  who  is 

to  have  the  disposition  of  the  prize-money;  and  it  states  that 

Ihe  plaintiflfs  are  claimants  on  the  fund.    How  could  they  be 

^claimants  on  the  fund  in  respect  of  their  bond  debt,  unless  the 

■debt  were  to  be  thrown  on  the  fund?    As  general  creditors 

of  the  Marquis,  they  could  have  no  claim  on  the  fund.    The 

•words  imply,  if  they  do  not  expressly  declare,  that  the  debt 

is  to  be  a  claim  on  the  fund ;  that  is,  that  whatever  shall  be 

found  due  in  respect  of  the  bond  debt  shall  be  paid  out  of  this 

particular  fund.     *     * 

[  604  ]  The  Marquis  promised  that  this  debt  should  be  paid  out  of 

the  prize-money :  it  was  with  reference  to  that  promise,  and 

with  a  view  to  give  a  security,  that  the  letter  was  delivered 

to  the  solicitor  of  the  plaintiflfs ;  and  on  the  faith  of  this  promise, 

and  resting  on  this  security,  the  plaintiflfs  omitted  to  pursue 

their  legal  remedies.     *     *     * 

Mr.  Pemberton,  Mr.  Kindersley,  and  Mr.  Fane,  for  defen- 
dants, claiming  to  be  mortgagees  of  the  fund. 

Mr.  Bickerstelh  and  Mr.  G.Richaids,  for  the  administratrix 
of  the  Marquis : 

[  606  ]  *  *  There  was  nothing  to  hinder  the  Marquis  from  directing 

that  his  prize-money  should  be  paid  to  another  person ;  and 
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it  is  clear  that  the  present  plaintiffs  could  not  have  claimed      Watson 

a  lien  on  it  in  any  hands  except  those  of  Colonel  Doyle.  ThbDukeo 

Wellino- 
The  Soluitor-General  {Sir  E.  B.  Sugden),  for  the  Crown.  '^^^• 

Mr.  Spence,  Mr.  Wright^suii  Mr.  Wray,  for  other  defendants. 


The  Master  of  the  Bolls  : 

In  order  to  constitute  an  equitable  assignment,  there  must  be 

an  engagement  to  pay  out  of  the  particular  fund.     I  am  not 

at  liberty  to  conjecture  what  might  have  been  the  intention 

of  the  parties,  except  as  it  is  to  be  collected  from  the  expressions 

of  the  letter  ;  and,  giving  to  the  words  of  the  letter  their  natural 

signification,  I  cannot  there  find  any  engagement  on  the  part 

of  the  Marquis  of  Hastings  to  pay  the  debt  out  of  this  money : 

'*Ab  I  shall  leave  to  you  the  distribution  of  the  prize-money, 

I  have  to  mention  that  the  executors  of  Mr.  Sims  are  claimants 

upon  it."     The  natural  import  of  the  words  is  not  a  direction 

to  Colonel  Doyle  to  pay  the  debt,  but  an  intimation  that  the 

executors  of   Sims  are  claimants   upon   that  fund,   of  which 

the  Marquis  means  to  leave  the  distribution  to  the  discretion 

of  Colonel  Doyle.    The  bill  must,  therefore,  be 

Dismissed. 


DAWSON   V.   HEAEN.t 

(1  Eu88.  &  Mylne,  606—614;  S.  C.  Tamlyn,  465—470;  8  L.  J.  Ch.  153; 
9  L.  J.  Ch.  240.) 

Where  a  testator  directs  a  Government  annuity  of  a  certain  amount 
to  be  purchased  for  his  wife  within  a  given  time,  and  the  wife,  at  the 
request  of  the  executors,  assents  to  postpone  the  time  of  purchase,  and 
afterwards  dies  before  it  is  purchased,  her  personal  representative  will 
be  entitled  to  the  sum  which  would  have  purchased  the  annuity. 

Thomas  Hearn,  by  his  will,  after  giving  among  other  legacies, 
300/.  to  his  wife,  bequeathed  as  follows:  **I  also  direct,  that, 
from  and  out  of  my  monies  and  personal  estate,  an  adequate 
sum  be,  within  three  calendar  months  next  after  my  decease, 
laid  out  and  invested  in  the  purchase  of  a  Government  annuity 
of  250i.  per  annum,  in  the  name  and  for  the  use  of  my  wife 
daring  her  life ;  and  I  further  will  and  direct  that,  in  case  my 
t  In  re  Mubhett,  '91,  1  Ch.  707,  60  L.  J.  Ch.  279. 


1C30. 
June  16. 

Ii(dl8  Court. 

Leach,  M.R. 

On  Appeal. 

1831. 

July  26. 

Avg,  8. 

Lord 

Brougham, 

L.C, 
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Dawbon  personal  estate  [shall  prove  insufficient  to  purchase,  and  pay 
Heabk.  B.nd  satisfy,  the  annuities  and  several  pecuniary  legacies  herein- 
before by  me  directed  and  given,  I  charge  and  make  subject  my 
estate  at  Singleborough  with  and  to  the  deficiency  therein.  All 
the  rest  and  residue  of  my  personal  estate,  not  hereinbefore  by 
me  given  and  disposed  of,  I  give  to  my  brother,  William  Heam,  to 
be  disposed  of  among  his  children  and  grandchildren,  as  he  may 
think  fit ;  and  I  nominate  and  appoint  my  brother  William  Heam, 
and  nephew  Thomas  Heam,  executors  of  this  my  will." 

He  died  on  the  28th  of  April,  1827- 

The  wife,  Susannah  Hearn,  died  on  the  28th  of  November, 
1827,  before  any  annuity  had  been  purchased,  or  any  payments 
in  respect  of  it  made  to  her. 

The  bill  was  filed  by  the  personal  representative  of  the  wife, 
claiming  the  sum  which  would  have  been  necessary  to  purchase  the 
annuity,  if  the  direction  in  the  testator's  will  had  been  followed. 
[  607  ]  The  executors  stated  in  their  answer,  that,  at  the  death  of 

the  testator,  the  assets  consisted  principally  of  monies  out  on 
securities,  which  could  not  be  immediately  gotten  in:  that,  at 
the  end  of  three  months  from  the  testator's  death,  they  had  not 
possessed  assets  sufficient  to  purchase  the  annuity ;  that  the  funds 
were  then  very  high,  and  the  health  of  Susannah  Hearn  very 
precarious  :  that  the  defendant,  Thomas  Hearn,  who  principally 
acted  in  the  executorship,  informed  Susannah  Heam  of  his  inten- 
tion to  postpone  the  purchase  of  the  annuity ;  and  told  her,  he 
doubted  not  that  she  would  feel  satisfied  with  the  security  of 
William  Hearn,  his  father,  and  himself,  as  the  executors  of  the 
testator,  for  the  payment  of  the  annuity  in  the  mean  time ;  to 
which  she  made  no  objection :  that  it  was  never  considered  by 
them,  or  either  of  them,  that  Susannah  Heam  was,  or  coul  I 
be,  entitled  to  the  principal  sum  required  for  the  purchase  of  the 
annuity,  or  any  part  thereof:  and  that  Susannah  Heam  never  made 
any  demand  of  any  principal  sum  in  respect  of  such  annuity. 

Mr.  Bickersteth  and  Mr.  Swanston,  for  the  plaintiff  [cited 
Yates  V.  Compton,}  BayUy  v.  Bishop, I  and  other  cases  referred 
to  in  the  judgment  on  the  appeal] . 

t  2  P.  Wma.  308.  t  7  E.  E.  132  (9  Ves.  6). 
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Mr.  Pemberton  and  Mr.  Turner ^  contra  :  Dawbon 

V. 

*     *     The  widow  had  a  right  merely  to  an  annuity;  and       Heahn. 
though  she  might  have  insisted  on  receiving  a  gross  sum  in  lieu        '-       ^ 
of  it,  she  never  availed  herself  of  the  power  to  make  such  an 
election.    *     *     * 

The  Master  of  the  Bolls  : 

There  is  no  difference  in  equity  between  the  gift  of  a  sum 
certain,  to  be  invested  in  the  purchase  of  an  annuity,  and  the 
direction  that,  at  a  given  time,  a  Government  annuity  of  a 
certain  amount  is  to  be  purchased.  The  aniount  of  both  gifts 
is  equally  certain ;  and  this  Court  has  considered  it  to  be 
equivalent  to  a  personal  legacy  of  a  certain  sum  of  money, 
because,  when  purchased,  the  annuitant  may  immediately  sell 
the  annuity.  If  the  annuitant  think  fit,  she  may  waive  the 
purchase  of  the  annuity,  and  may  elect  in  lieu  to  receive  the 
annual  payment  from  the  executor  or  residuary  legatee ;  and  this 
is  the  reason  why,  in  a  late  case,!  where  the  annuitant  for  many 
years  had  received  her  annuity  from  the  executor,  I  referred  it  to 
the  Master,  to  inquire  under  what  circumstances,  and  for  what 
reason,  the  purchase  of  the  annuity  had  been  delayed. 

In  the  present  case,  it  is  not  pretended  that  the  wife  had 
waived  her  right  to  the  purchase  of  the  annuity,  though,  at  the 
request  of  the  executors,  she  had  consented  *to  postpone  it.  At  [  '609  ] 
the  time  of  her  death  she  retained  the  right  to  have  the  adequate 
sum  invested;  and  her  executor  is  now  entitled  to  claim  it  as  part 
of  her  personal  estate. 

By  the  decree  it  was  referred  to  the  Master,  to  inquire  what 
sum  would  have  been  required,  at  the  expiration  of  three  months 
from  the  decease  of  the  testator,  to  purchase  a  Government 
annuity  of  250Z.  during  the  life  of  Susannah  Hearn ;  and  it  was 
declared,  that  the  plaintiffs  were  entitled  to  that  sum,  together 
with  interest  thereon  at  the  rate  of  4  per  cent,  from  the  end  of 
the  three  months. 

The  defendants  appealed  from  his  Honor's  decree. 

t  The  Master  of  the  Bolls  referred  here  to  Brown  v .  Boas,  [No  reference 
is  given  to  that  case  in  the  report.] 


298  .  1881.     CH.     1  EUSS.  &  MYLNE,  609—612.       [r.r. 

Dawsox  Sir  Edward  Sugden  and  Mr.  Sw'tnston,  in  support  of  the 

Heahn.      decree.     *    *    * 

1831. 

July  25.  Mr,  Pepyg  and  Mr.  Turin  r^  for  the  executors : 

[  ^10  ]  The  substance  of  the  gift  here  is  an  annuity  of  a  stated  amount, 

and  not,  as  in  the  ordinary  cases,  an  ascertained  sum.  [The 
widow  might  perhaps  have  demanded  the  value  of  the  annuity 
in  money,  she  has  not  attempted  to  do  so.]  The  obiter  dictum 
[  'en  ]  of  Lord  King  in  Yates  v.  Conipton\  goes  only  to  the  extent  *of 
allowing  the  annuitant  an  option ;  the  case  itself  decided  nothing, 
for  the  report  does  not  state  in  what  right  the  money  was  decreed, 
and  Jane  Styles,  whom  the  plaintiff  represented,  was  the  legatee 
both  of  the  annuity  and  the  residue.     *     *     * 

1831.         Thb  Lord  Chancellor  :  I 

Upon    the   authority  of  the  cases  which  have  been  cited, 

[  •612  ]  particularly  Yates  v.  Compton,^  I  am  of  opinion  *that  the  absolute 
interest  in  this  annuity  vested,  at  the  decease  of  the  testator,  in 
the  widow.  The  widow  had  a  right  to  have  the  annuity  purchased, 
and  her  personal  representatives  have  the  same  right.  The 
executors  ought  to  have  bought  it  within  three  months ;  and  they 
cannot  say  that  she  shall  be  placed  in  a  worse  situation  because 
they  have  not  done  their  duty  (for  she  did  not  die  till  after  the 
three  months  had  elapsed),  than  she  would  have  been  in,  had 
they  done  what  they  ought  to  have  done.  It  is  said  that,  in 
Palmer  v.  Cravfvrdj^  and  Bayley  v.  Bishop, \\  there  was  a 
bequest  of  a  specific  sum,  with  a  direction  appended  to  lay  it 
out  in  the  purchase  of  an  annuity.  In  the  first  place,  Yates  v. 
Compton\  (which  is  the  earliest  case  upon  the  point)  is  not  open 
to  that  observation ;  for  there  the  testator  directed  his  executors 
to  sell  certain  lands,  and  with  the  money  arising  from  the  sale, 
and  the  surplus  of  his  personal  estate,  to  purchase  an  annuity  of 
lOOZ.  for  the  life  of  Jane  Styles ;  and  the  overplus  also  of  the 
personal  estate  was  to  go  to  Jane  Styles.  That  is  a  case,  there- 
fore, which  is  not  liable  to  the  observation  by  which  it  is  sought 
to  distinguish  the  present  case  from  the  others,  because  it  is  not 

t  2  P.  Wms.  308.  §  3  Swanst.  482. 

X  Lord  Brougham.  ||  7  R.  E.  132  (9  Vee.  6). 
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a  bequest  of  any  specific  sum ;  the  sum  to  be  paid  for  the  annuity  Dawson 
is  not  specified ;  what  is  specified  is  the  amount  of  the  annuity  heabn. 
which  is  to  be  bought.  It  is  true  there  is  a  circumstance  in  that 
case  which  does  not  occur  here :  for  there  the  residue  was  given 
to  the  same  person  who  took  the  annuity,  which  might  make 
some  little  difference  in  the  argument.  But  that  observation 
does  not  apply  to  Palmer  v.  Craujurd,  or  Bayley  v.  Bishop, 
or  Barnes  v.  Rowley. \  In  PdLvier  v.  Craufurd  8,000{.  was  given 
to  two  trustees  to  purchase  an  annuity  of  8002.  for  the  life 
of  G.' Craufurd,  in  their  own  names,  and  to  pay  it  to  him 
half-yearly.  The  Master  of  the  *Bolls  held,  that  the  only  [  •eis  ] 
question  was  concerning  the  effect  of  some  correspondence,  as 
evidence  of  his  having  elected  to  take  a  benefit  under  the  will  in 
another  way,  and  not  by  way  of  annuity.  In  Barnes  v.  Rowley 
the  words  were,  "  I  bequeath  to  Mary  Steele  2501. ,  which  I  have 
in  the  5  per  cents.,  to  be  laid  out  in  an  annuity  for  her  life." 
Mary  Steele,  before  the  death  of  the  testator,  a  few  hours  after 
the  will,  had  attempted  to  commit  suicide,  and  she  effected  that 
purpose  two  days  after  his  decease.  These  were  very  strong 
circumstances  to  shew  the  probable  intention  of  the  testator  to 
give  her  a  life  interest  by  way  of  annuity  only.  A  deranged 
person,  seeking  to  destroy  herself,  was  evidently  not  to  be  trusted ; 
and  one  can  hardly  avoid  importing  that  consideration  into  the 
case.  Nevertheless,  Lord  Loughborough  made  use  of  expressions 
which  clearly  exclude  the  operation  of  the  argument,  by  which  it 
is  sought  to  found  the  doctrine  of  these  cases  upon  the  circum- 
stances of  there  being  a  gift  of  the  sum,  and  not  a  mere  direction 
to  lay  it  out  in  the  purchase  of  an  annuity.  He  asks,  "  Could  I 
have  prevented  her  from  selling  the  annuity  the  next  day," 
during  the  two  days  the  unfortunate  woman  survived  the  testator? 
The  answer  must  be,  No.  Then  she,  or  her  personal  representa- 
tives, had  a  right  to  the  same  benefit,  as  if  the  annuity  had  been 
purchased  during  her  life;  and  he  adds,  "The  interference  of 
the  Court  against  the  will  of  the  legatee,  to  compel  the  laying  out 
the  money  in  an  annuity  for  a  person,  her  own  mistress,  would 
have  been  perfectly  nugatory  and  vain.  The  executor  can  never 
benefit  by  it.  I  cannot  raise  a  doubt  upon  it." 
-    t  3  Ve8.  305. 
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Dawson  All  these  cases,  then,  appear  to  have  gone  upon  the  prmciple 

Heakn.       that  it  is  not  material  whether  a  testator  gives  *ek  sum  of  money, 

[  *6U  ]       and  directs  it  to  be  laid  out  in  an  annuity,  or  gives  a  general 

direction  to  his  executors  to  lay  out  so  much  money  as  will  be 

sufficient  to  buy  a  given  annuity.     In  Barnes  v.  Rowley  the 

annuity  was  considered  to  have  been  vested  from  the  death  of 

the  testator :  and  I  can  see  no  difference  between  giving  a  sum 

of  money  to  be  vested  in  an  annuity,  to  be  paid  half-yearly  to 

A.  B.,  and  ordering  the  executor  to  lay  out  so  much  money  as 

shall  be  sufficient  to  buy  for  A.  B.  an  annuity  of  a  certain 

amount. 

The  judgment  of  the  Master  of  the  Bolls  must  be 

Ajlirmed, 


1831.  BOUEN  V.  GIBBS. 

June  17. 
(1  Eu88.  &  Mylne,  614—616 ;  S.  C.  Tamlyn,  414 ;  8  L.  J.  Ch.  151.) 

P      *     *  *  A  testator  gave  to  his  wife  the  residue  of  his  personal  property,  with 

'-        -'  a  proviso,  that  if  not  disposed  of  by  her  in  her  life  or  by  her  will,  it 

should  go  over.    It  passed,  as  part  of  her  property,  by  her  will,  although 

not  specifically  noticed. 

The  residuary  clause  of  the  will  of  Bichard  Glaringbould  was 
in  the  following  words:  **  Also  I  give  and  bequeath  the  sum  of 
2002.  of  like  lawful  money,  and  also  the  sum  of  1,000{.  stock, 
residue  of  my  capital  stock,  in  the  old  joint  stock  of  South  Sea 
Annuities,  and  also  200Z.  of  capital  stock  in  the  3  per  cent. 
Consolidated  Bank  Annuities,  and  also  all  ihe  rest  and  residue 
of  my  goods,  chattels,  effects,  debts  due  and  owing  to  me,  money, 
securities  for  money  in  any  of  the  public  stocks  or  funds  of  the 
kingdom,  and  all  other  my  personal  estate  whatsoever  and 
wheresoever,  and  of  what  kind  soever  the  same  may  be,  at  the 
time  of  my  decease,  (from  and  after  the  payment  of  all  my  just 
debts,  funeral  expenses,  the  legacies  before  mentioned,  and  the 
[  •615  ]  *legacy  of  6i.  hereinafter  bequeathed  to  my  executor  John  May, 
hereinafter  mentioned,  and  the  charges  of  proving  and  executing 
this  my  will)  unto  my  wife  Elizabeth  Glaringbould,  to  and  for 
her  own  use  and  benefit,  and  to  be  at  her  own  absolute  disposal, 
and  free  from  any  control  whatsoever;   provided  nevertheless 
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that  if  my  said  wife  shall  make  no  disposition  thereof,  either  by  bourx 
expenditure,  sale,  transfer,  assignment,  gift,  or  otherwise  in  her  qibbs. 
lifetime,  or  by  her  last  will  and  testament,  then  I  direct  that  the 
said  several  sums  of  200Z.  lawful  money,  and  1,000Z.  in  the  old 
South  Sea  Annuities,  and  200;.  stock  in  the  8  per  cent.  Consoli- 
dated Bank  Annuities,  and  residuary  personal  estate,  after  such 
payments  thereout  as  aforesaid,  or  such  part  thereof  as  shall 
remain  undisposed  of  as  aforesaid,  shall,  immediately  after  my 
wife's  decease,  go  to,  and  I  accordingly  will  and  bequeath  the 
same,  unto  my  two  nephews,  Peter  John  Saunders  and  Thomas 
Saunders,  and  my  said  niece  Ann  Gibbs,  equally  to  be  divided 
between  them,  share  and  share  alike,  and  to  their  several  and 
respective  executors,  administrators,  and  assigns.'* 

The  widow  made  her  will,  in  which  there  was  no  reference  or 
allusion  to  her  husband's  will ;  and  she  thereby  disposed  of  all 
her  personal  estate  to  other  persons  than  those  who  were  named 
in  her  husband's  ultimate  residuary  bequest.  A  sum  of  stock, 
which  was  part  of  the  testator's  property  given  to  the  wife, 
remained  in  his  name  at  the  widow's  death ;  and  the  question  in 
the  cause  was,  whether  this  passed  by  her  will  ? 

Mr.  Bickersteth  and  Mr.  Barber^  for  the  plaintiffs.     *     *     * 

Mr.  Pemberton  and  Mr.  Farrer,  contra :  [  oie  ] 

[The  wife's  interest]  was  to  cease  with  her  life,  unless  she 
spent  the  fund  or  made  an  express  disposition  of  it ;  and  if  the 
willy  which  she  has  made,  does  not  contain  any  reference  to 
her  authority,  or  to  this  specific  fund,  it  cannot  be  deemed  an 
execution  of  her  power. 

The  Master  of  the  Bolls  was  of  opinion  that  the  widow  took 
an  absolute  interest  in  the  whole  of  the  testator's  residuary  estate, 
and  that  the  stock  in  question  did  pass  by  her  will.! 

f  See  Rom  y.  Ro$s,  20  E.  R.  263  (1  Jac.  &  W.  154). 
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mx  ATTORNEY-GENEEAL  v.  CHRIST'S  HOSPITAL. 

Jv,H€  22 
'  (1  Ru88.  &  Mylne,  626—628;  Tamlyn,  393—396 ;  S.  C.  9  L.  J.  Ch.  186.) 

*     '  Where  an  annuity  is  given  to  a  charitable  institution  for  ever  upon 

^        -'  a  condition,  and  is  once  accepted  and  acted  upon,  it  cannot  afterwards 

be  renounced  at  pleasure ;  although  the  gift  is  coupled  with  a  direction, 

that,  upon^the  neglect  or  refusal  of  the  institution  at  any  time  to  act 

upon  the  condition,  the  annuity  shall  be  applied  in  another  manner. 

Mr.  Guy,  who  was  the  founder  of  Guy's  Hospital,  in  his  will, 
after  mentioning  a  charter  of  incorporation  which  he  intended 
that  charity  should  obtain,  made  a  bequest  in  the  following 
words :  "  Item,  I  give  to  the  president  and  governors  of  Christ's 
Hospital  in  London,  and  their  successors  for  ever,  one  annuity 
or  yearly  sum  of  400Z.  to  be  paid  by  my  said  executors  till  such 
intended  corporation  shall  be  obtained  and  take  e£fect,  and  then, 
by  such  intended  corporation,  or  their  treasurer  for  the  time 
being ;  provided,  nevertheless,  and  upon  this  condition,  that  my 
said  executors,  and  such  intended  corporation  and  their  successors, 
shall  have  liberty  from  time  to  time  to  nominate  and  put  into 
Christ's  Hospital  aforesaid,  yearly  and  every  year  for  ever  at 
Easter,  or  within  six  months  after,  such  four  poor  children, 
boys  or  girls,  whether  orphans  or  otherwise,  or  the  children  of 
freemen  of  the  city  of  London,  or  unfreemen,  not  less  than  seven, 
or  more  than  ten  years  of  age,  as  my  said  executors,  or  the  said 
intended  corporation  and  their  successors  shall  think  fit,  with 
preference  to  my  relations,  as  often  as  any  such  shall  offer  them- 
selves ;  who  shall  be  received  into  the  said  hospital,  and  have  the 
maintenance  and  education  thereof,  and  be  continued  therein  in 
like  manner  as  other  children  are  maintained  and  educated  in 
the  said  hospital ;  and  my  will  is,  that,  in  case  and  as  often  as 
the  said  president  and  governors  of  Christ's  Church  Hospital 
shall  neglect  or  refuse  to  take  in  and  maintain  the  said  number 
of  boys  and  girls  to  them  nominated,  and  qualified  as  aforesaid, 
it  shall  be  lawful  to  my  said  executors,  and  the  said  intended 
corporation,  and  they  are  hereby  directed  and  desired  to  apply 
[  *627  ] '  the  said  annual  sum  of  400L  to  the  ^education  and  maintenance 
of  such  four  poor  children  as  aforesaid,  in  such  other  school  or 
place,  and  in  such  other  manner  as  they  shall  think  fit." 

The  governors  of  Christ's  Hospital  accepted  the  legacy,  and. 
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from  the  year  1725  to  the  present  time,  complied  with  the  annexed 
condition  ;  but  they  now  declined  to  do  so  any  longer,  contending 
that,  by  the  true  construction  of  the  latter  part  of  the  bequest, 
they  were  not  bound  by  the  acceptance  of  the  legacy  to  continue 
to  act  under  it,  but  were  at  liberty  to  abandon  the  gift,  together 
with  the  condition  annexed  to  it,  whenever  they  thought  fit. 

Mr.  Pemherton  and  Mr,  Wigram,  for  the  relators  : 

The  sum  of  400Z.  a  year  is  given  to  the  governors  of  Christ's 
Hospital  and  their  successors  for  ever ;  but  it  is  given  upon 
condition,  that  the  governors  of  Guy's  Hospital  and  their 
successors  should  have  liberty,  yearly  and  every  year  for  ever, 
to  put  into  Christ's  Hospital  four  children,  to  be  educated  and 
maintained  in  the  same  manner  as  the  other  objects  of  that 
charity.  The  legacy  could  not  be  accepted  in  part  and  rejected 
in  part :  it  could  not  be  accepted  for  one  hundred  years  and  no 
longer :  being  accepted,  it  was  accepted  absolutely ;  and  the 
governors  of  Christ's  Hospital  are  therefore  bound  for  ever  by 
the  condition.  The  direction  for  applying  the  annuity  to  the 
education  and  mainteHance  of  an  equal  number  of  poor  children 
in  some  other  place,  in  case  the  governors  of  Christ's  Hospital 
should  neglect  or  refuse  to  admit  them,  does  not  give  a  right  so 
to  refuse  or  neglect. 

Mr.  Bickersteth  and  Mr.  Phillimoi^e,  contra : 

This  is  a  bequest  of  a  yearly  payment,  subject  to  a  condition 
which  is  to  be  performed  yearly ;  and  the  *testator,  contemplating 
that,  at  some  future  time,  the  parties  might  deem  the  condition 
too  burdensome  and  decline  to  comply  with  it,  has,  in  that  event, 
directed  the  yearly  sum  to  be  differently  applied.  It  is  not 
consistent  with  the  language  of  the  will  to  say,  that  the  testator 
considered  that  the  governors  of  Christ's  Hospital,  if  they  once 
accepted  any  of  the  yearly  payments,  were  never  to  be  at  liberty 
at  any  future  time  to  neglect  or  refuse  to  admit  four  boys  yearly. 
The  sum  of  4002.  a  year  is  not  at  present  sufficient  to  maintain 
lour  boys  or  girls  yearly  for  the  whole  length  of  time  during 
vhich  each  child,  when  once  admitted,  is  entitled  to  remain  on 
the  foundation ;  and  the  extra  expense  must  be  provided  for  out 


Attorn  EY- 
Gekeral 

r. 
Chbibt's 
Hospital. 


[  •328  ] 


SOi 
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Attorney-    of  the  other  property  of  the  charity.     It  is  not  likely,  that  the 
^.  testator  should  have  intended,   instead  of  benefiting  Christ's 

Hospital     Hospital,  to  create  an  incumbrance  on  its  funds ;  and  such  a 
purpose  cannot  reasonably  be  imputed  to  him. 

The  Master  of  the  Rolls  : 

If  the  annuity  were  given  to  Christ's  Hospital  for  such  time 
only  as  they  should  continue  to  act  upon  the  condition,  then, 
indeed,  they  would  be  at  liberty  to  retire  from  it  at  their  pleasure. 
But  here  the  annuity  is  given  to  them  and  their  successors  for 
ever ;  and,  having  once  accepted  it,  they  are  for  ever  bound  by 
the  condition.  The  latter  part  of  the  clause,  which  authorises 
the  executors  or  the  intended  corporation  to  apply  the  400Z.  a 
year  in  another  manner,  if  the  governors  of  Christ's  Hospital 
shall  refuse  or  neglect  to  act  under  the  condition,  is  not  to  be 
considered  as  authorizing  that  refusal  or  neglect,  but  as  a 
collateral  remedy  to  secure,  at  all  events,  the  testator's  charitable 
-  intention. 


[  Tamlyn, 
396  ] 


[The  following  order  was  made  :J 

Declare  that  the  annuity  has  been  accepted  ;  that  it  has  become 
part  of  the  assets ;  and  that  the  defendants  are  not  now  at 
liberty  to  reject  the  annuity. 

The  governors  to  receive  four  children  for  each  of  the  preceding 
years  1828, 1829,  and  1830,  and  four  children  each  year  hereafter, 
upon  due  payment  of  the  annuity. — Reg.  Lib.  1829,  A.  p.  2521. 


1830. 
*  June  28. 

Ilulh  Court, 
Leach,  M.R. 

[681] 


BADHAM   V.  MEE.t 

(1  Bliss.  &  Mylne,  631—632.) 
A  testatrix  devised  lands  to  trustees,  in  trust,  in  the  first  place,  at 
their  discretion,  to  pay  an  annuity  to  her  son  A.,  and  next  to  apply  the 
rents  to  the  maintenance,  education,  and  bringing  up  of  the  three  children 
of  A  during  A.'s  life ;  the  sole  survivor  of  the  three  children  attained 
twenty-one  in  the  lifetime  of  A. :  Held,  that  the  interest  of  the 
surviving  child  in  the  surplus  rents  and  profit:)  did  not  oease  on  his 
attaining  twenty>one,  but  that  he  continued  entitled  to  them  during  the 
life  of  his  father. 

Patience  Mee,  by  her  will,  devised  the  Tiled  House  estate  to 
trustees,  upon  trust  that  they  should  receive  the  rents,  issues, 
t  Wilkins  V.  Jodred  (1879)  13  Ch.  D.  664,  671,  49  L.  J.  Ch.  26. 
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and  profits  thereof,  as  the  same  should  from  time  to  time  become  Badham 
due,  and  in  the  first  place,  according  to  their  \7ill  and  pleasure,  mee. 
and  not  otherwise,  allow  and  pay,  yearly  or  oftener,  to  or  for  the 
use  or  benefit  of  her  son  Eichard  Mee  the  elder,  any  sum  or  sums 
of  money,  not  exceeding  in  the  whole  in  any  one  year  the  sum 
of  502.,  but  so  as  her  son  during  his  life  should  have  no  other 
estate,  right,  or  interest  in  the  messuage,  farm,  and  lands,  than 
her  trustees,  or  the  survivors  or  survivor  of  them  and  his  heirs, 
should,  in  their  or  his  free  and  uncontrolled  power  and  discretion, 
think  fit  and  proper ;  and  in  the  next  place,  should  pay,  apply, 
and  dispose  of  the  rents,  issues,  and  profits  of  the  messuage, 
farm,  and  lands,  unto  and  for  the  maintenance,  education,  and 
bringing  up  of  Eichard  Mee,  Sarah  Mee,  and  John  Mee,  the 
children  of  her  son  Eichard  Mee,  during  the  life  of  her  son. 
The  residue  of  her  real  and  personal  estate  she  gave  to  her  two 
daughters. 

Eichard  Mee  the  elder  was  still  living ;  Eichard  Mee  the  son 
and  Sarah  Mee  were  dead;  John  Mee  had  long  since  attained 
the  age  of  twenty-one;  and  one  question  in  the  cause  was, 
whether  John  Mee  had  any  interest  in  the  rents  of  the  Tiled 
House  estate  after  he  attained  twenty-one. 


The  Mastee  of  the  Eolls  observed  that,  though  the  terms  [  632  ] 
"  maintenance,  education,  and  bringing  up,"  where  no  period 
was  fixed  except  what  was  implied  in  the  import  of  the  words 
themselves,  would  have  reference  to  minority,  yet  here  the 
testatrix  had  limited  a  different  period,  namely,  the  life  of  the 
father ;  and  he,  therefore,  held,  that  John  Mee,  as  the  survivor 
of  the  three  children,  was  entitled  to  the  surplus  rents  and  profits, 
during  the  life  of  his  father. 
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1830.  HALLIWELL  v.  TANNER.t 

JvZy  5,  12. 

-_  (1  Hubs.  &  Mylne,  633—634.) 

'     *   '  Where  a  testator  gives  to  three  different  persons  three  leasehold  estates, 

L        J  one  of  which  is  mortgaged,  and  directs  that  the  mortgage  shall  be  paid 

out  of  his  residuary  personal  estate,  which  proves  insufficient  for  that 
purpose,  the  legatee  of  the  mortgaged  leasehold  takes  it  cum  onere,  and 
the  legatees  of  the  two  other  leaseholds  shall  not  contribute  towards  the 
payment  of  the  mortgage  debt. 

The  testator,  having  three  leasehold  estates,  bequeathed  them 
to  three  different  persons ;  and,  one  of  them  being  subject  to  a 
mortgage  made  by  him,  he  directed  the  mortgage  money  to  be 
paid  out  of  his  residuary  personal  estate.  The  personal  estate 
being  insufl&cient  for  that  purpose,  a  question  was  made,  whether 
the  legatees  of  the  two  other  leasehold  estates  should  contribute 
xateably  with  the  leasehold  estate  in  mortgage  towards  payment 
.of  the  mortgage  debt. 

Mr,  Bickerateth  and  Mr.  Barber,  for  the  legatees  of  the 
-unincumbered  leaseholds,  [cited  Oneal  v.  Mead, I  Aldrich  v. 
hooper, %  and  other  old  cases] . 

Mr.  Purvis  and  Mr.  Jacob y  contra.     *     ♦     ♦ 

July  12.      The  Master  op  the  Bolls  : 

In  the  case  of  Oneal  v.  Meadl  it  was  decided  that,  as  between 

[  •634  ]  a  devisee  of  a  mortgaged  fee  simple  and  a  *specific  legatee  of 
personalty,  the  devisee  shall  not  have  his  mortgage  paid  by  the 
specific  legatee,  but  shall  take  the  mortgaged  fee  simple  cum  onere. 
A  fortiori^  a  specific  legatee  of  a  mortgaged  leasehold  shall  not 
have  contribution  towards  his  mortgage  from  other  specific 
legatees  of  leasehold.  The  direction,  that  the  mortgage  debt 
should  be  paid  out  of  the  residuary  personal  estate,  merely 
follows  the  general  rule  of  law;  and,  that  fund  failing,  the 
legatee  of  the  mortgaged  leasehold  must  take  it  cum  onere. 

t  In  re  Butler^  '94,  3  Ch.  250,  63  dying  after   1877 :    In  re    Kershaw 

L.   J.   Ch.   662.      The  Real  Estate  (1888)  37  Ch.  D.  674,  57  L.  J.  Ch. 

Charges    Act,     1877,     applies     the  599.— 0.  A.  S. 

principle  of    Locke-King's    Act   to  J  1  P.  Wms.  693. 

leaseholds  in  the  case  of  testators  §  7  E.  E.  86  (8  Ves.  382). 
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COLLINS  V.  SHIELEY.  .^^^o 

J»ly  9. 

(1  Buas.  &  Mylne,  638.)  

.  ,  ^         ,  ,    RoUi  (hurt. 

AjBsignees  of  an  insolyent  mortgagor  are  not  enhtled  to  the  costs  of    leach  M.B. 
a  suit  for  foreclosure,  though  they  by  their  answer  disclaim,  and  say        r  g^g  -i 
that  if  they  had  been  applied  to,  they  would  have  released  the  equity 
of  redemption. 

An  insolvent  mortgagor,  even  where  his  assignees  disclaim  all  interest 
in  the  equity  of  redemption,  ought  not  to  be  made  a  party  to  a  suit  for 
foreclosing  tibe  mortgage. 

This  was  a  foreclosure  suit  by  the  mortgagee  of  a  leasehold 
against  Shirley,  the  mortgagor,  who  had  taken  the  benefit  of  the 
Insolvent  Act,  and  his  assignees.  The  assignees  by  their  answer 
disclaimed  all  interest,  and  said,  that  they  would  have  released 
the  equity  of  redemption,  if  any  application  for  that  purpose  had 
been  made  to  them. 

Mr.  Lynch,  for  the  defendants,  contended  that  the  assignees, 
having  disclaimed,  and  having  been  always  willing  to  release 
the  equity  of  redemption,  ought  not  to  have  been  brought  to  a 
hearing,  and  should,  therefore,  have  their  costs  from  the  plaintiff. 
Shirley,  he  submitted,  was  improperly  made  a  party ;  for  a  decree 
of  foreclosure  against  his  assignees  would  have  bound  him ;  and 
if  they  had  released  the  equity  of  redemption,  he  could  not  have 
filed  a  bill  to  redeem. 

Mr.  PembertoTiy  contra  : 

The  assignees  having  disclaimed,  the  insolvent  might  have 
redeemed ;  and  it  was,  therefore,  necessary  to  detain  him  as  a 
defendant.  The  disclaimer  of  the  assignees  cannot  entitle  them 
to  receive  costs ;  for  their  disclaimer  would  not  have  given  the 
plaintiff  a  good  title. 

The  ilASTBR  OF  THE  EoLLS  held,  that  the  assignees  were  not 
entitled  to  their  costs,  but  that  Shirley  had  been  made  a  party 
improperly,  and  ought,  therefore,  to  have  his  costs. 
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i8»o.  TOREES  V.  FRANCO.f 

July  17. 
(1  Rus8.  &  Mylne,  649—654.) 

'     *   '  By  a  marriage  settlement  stock  was  vested  in  trustees,  upon  trust,  to 

'-         -I  pay  the  dividends  to  the  husband  during  coverture,  and  to  the  wife  during 

her  life,  in  case  she  survived  him ;  and  from  and  after  her  decease,  in 
case  there  should  be  any  children  of  the  marriage  then  living,  then  upon 
trust  for  such  of  the  said  children  as  should  attain  twenty-one  or  be 
married,  with  a  direction,  in  case  all  or  any  of  such  children  should  then 
be  under  twenty-one  and  unmarried,  to  apply  the  dividends  for  their 
maintenance ;  and  in  case  the  wife  should  die  without  leaving  any  child 
or  children  at  the  time  of  her  decease,  or  in  case  there  should  be  one  or 
more  such  child  or  children  then  living,  yet  aU  of  them  should  die  under 
twenty-one  and  unmarried,  upon  trust,  if  the  husband  should  siurive 
the  wife  and  all  such  children,  to  pay  the  dividends  to  him  during  his 
life,  and  from  and  after  the  death  of  the  survivor  of  the  husband  and 
wife,  and  from  and  after  the  death  of  the  said  children,  in  case  there 
should  be  any,  and  all  of  them  should  die  under  age  and  unmarried,  in 
trust  for  certain  other  persons :  the  wife  survived  the  husband,  and  at 
her  death  there  was  no  child  of  the  marriage  living ;  but  a  son,  who 
died  in  her  lifetime,  had  attained  twenty-one,  and  married :  Held,  that 
the  stock  vested  in  that  son  absolutely. 

By  articles  of  agreement,  executed  in  contemplation  of  an 
intended  marriage  between  Jacob  Namias  Torres  and  Bebecca 
Britanias,  a  sum  of  l,500i.  Bank  stock  was  vested  in  trustees 
upon  trust,  "as  to  the  dividends  and  interest  of  the  sum   of 
1,500Z.  Bank  stock,  which  shall  accrue  due  during  the  joint  lives 
of  Jacob  Namias  Torres  and  Bebecca  Britanias,  to  pay  the  same 
to  him,  Jacob  Namias  Torres,  or  to  authorize  and  permit  the 
same  dividends  and  interest  to  be  received  by  him  for  his  own 
use ;  and  from  and  immediately  after  the  time  of  the  death  of 
Jacob  Namias  Torres,  in  case  Bebecca  shall  survive  him,  then 
upon  trust  from  and  immediately  after  such  his  death,  as  to  the 
dividends  and  interest  of  the  sum  of  1,500Z.  Bank  stock,  from 
thence  and  during  the  life  of  Bebecca  Britanias  to  accrue  due,  to 
pay  the  same  dividends  and  interest  to  her  the  said  Bebecca,  or 
to  authorize  and  permit  the  same  to  be  received  by  her  for  her 
own  use  ;  and  from  and  immediately  after  the  time  of  the  death 
of  the  said  Bebecca  Britanias,  in  case  there  shall  be  any  child  or 
children  of  the  said  intended  marriage  living  at  the  time  of  her 
[  *<>5C  ]       decease,  *then  upon  trust  to  stand  possessed  of  the  said  sum  of 

t  In  re  Hamlet  (1888)  38  Ch.  D.  183,  affirmed  39 Ch.  Div. 426, 57  L.  J.  Ch.  1007. 
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1,5002.  Bank  stock  for  the  use  and  benefit  of  such  of  the  said  Tobbes 
children  as  shall  attain  the  age  of  twenty-one  years,  or  be  fbanoo. 
married,  equally  to  be  divided  between  or  amongst  them,  share 
and  share  alike,  if  more  than  one,  and  if  there  shall  be  but  one 
such  child  who  shall  live  to  attain  that  age,  or  be  married, 
then  for  the  sole  use  and  benefit  of  such  child;  and  in  case 
all  or  any  of  such  children  shall,  at  the  time  of  the  death  of 
the  said  Bebecca,  be  under  the  said  age  of  twenty-one  years,  and 
unmarried,  then,  as  to  the  dividends  and  interest  of  the  said 
sum  of  1,5002.  Bank  stock,  or  of  the  apparent  share  or  shares 
thereof  of  the  said  child  or  children,  who  shall  for  the  time  being 
be  under  the  said  age,  and  unmarried,  to  accrue  due  until  he, 
she,  or  they  shall  attain  that  age,  or  be  married,  upon  trust  to 
pay  the  same  unto  the  said  Jacob  Namias  Torres,  in  case  he 
shall  be  then  living,  he  maintaining  and  educating  such  child  or 
children;  but  in  case  the  said  Jacob  Namias  Torres  shall  die 
before  all  such  children  shall  attain  the  said  age,  or  be  married, 
then  upon  trust  to  pay,  apply,  and  dispose  of  the  last-mentioned 
dividends  and  interest  in,  for,  or  towards  the  respective  main- 
tenance and  education  of  such  chUd  or  children  so  under  age 
and  unmarried  ;  and  in  case  the  said  Bebecca  Britanias  shall  die 
without  leaving  any  child  or  children  at  the  time  of  her  decease, 
or  in  case  there  shall  be  one  or  more  such  children  or  child  then 
living,  yet  all  of  them  shall  die  under  the  age  of  twenty-one 
years,  and  unmarried,  then  and  in  such  case,  and  if  the  said  Jacob 
Namias  Torres  shall  survive  the  said  Bebecca  Britanias  and  all 
such  children,  if  any  there  be,  then  as  to  the  dividends  of  the 
said  sum  of  1,5002.  Bank  stock  to  accrue  due  from  and  after  the 
time  of  the  death  of  the  longest  liver  of  the  said  Bebecca  Britanias 
and  all  the  said  children,  and  during  the  lifetime  of  the  said 
Jacob  Namias  Torres,  upon  trust  *to  pay  the  same  dividends  [  *65i  ] 
and  interest  to  him,  or  to  authorize  and  permit  the  same  to  be 
received  by  him  for  his  own  use ;  and  from  and  immediately 
after  the  time  of  the  death  of  the  survivor  of  them,  the  said 
Jacob  Namias  Torres  and  Bebecca  Britanias,  and  also  from  and 
after  the  death  of  all  the  said  children,  (in  case  there  shall  be 
any,  and  all  of  them  shall  die  under  age  and  unmarried  as  afore- 
said), then  the  said  sum  of  1,5002.  Bank  stock  shall  be  paid  to 
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ToBREs      David  Franco,  Abraham  Haim  Franco,  Jacob  Franco  the  younger, 
Fbanoo.      aiid  Daniel  Franco,  and  their  respective  executors,  administrators, 
and  assigns,  in  the  shares  and  proportions  therein  mentioned." 

The  marriage  was  solemnized.  Eebecca  Britanias  survived 
her  husband;  and  at  her  death  no  child  of  the  marriage  was 
living ;  but  a  son,  who  died  in  her  lifetime,  had  attained  twenty- 
one,  married,  and  left  children.  No  other  child  of  the  marriage 
had  attained  twenty-one  or  married. 

The  question  in  the  cause  was,  whether  this  son  took  a  vested 
interest  in  the  1,500Z.  stock? 

Mr.  Pemberton  and  Mr.  Theobald^  for  the  personal  repre- 
sentatives of  the  deceased  son  [cited  Powis  v.  Burdett^^  Woodcock 
V.  The  Duke  of  Dor8et,l  Perfect  v.  Loi'd  Curzon,^  Maitland  v. 
Chalic,\\  and  Howgrave  v.  Cartier.^] 

[  658  ]  Mr.  Tinney  and  Mr.  J.  Russell,  contra  [relied  on  Hotchkin 

V.  HuvifreyA\] 

[  654  ]       The  Master  op  the  Bolls  : 

This  case  is  to  be  decided  upon  the  principle  established  in 
Howgrave  v.  Cartier.^  The  gift  over  is  not  to  take  effect,  unless 
all  the  children  die  under  age  and  unmarried.  This  is  inconsistent 
with  the  clause  which  imports,  that  a  child,  to  take,  must  survive 
the  mother ;  and  where  clauses  are  conflicting,  the  rational 
presumption  is,  that  a  child,  attaining  twenty-one,  takes  a  vested 
interest. 

t  7  R.  E.  259  (9  Ves.  428).  ||  23  B.  B.  209  (6  Madd.  243). 

I  13  R.  R.  145,  w.  (3  Br.  C.  C.  569).  %  13  R.  R.  142  (3  V.  &  B.  79). 

§  21  R.  R.  331  (5  Madd.  442).  +t  17  R.  R.  188  (2  Madd.  65). 
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ANSLEY  r.  BAINBEIDGE.t  ^s^o. 

'                                        July  24. 
(1  Euss.  &  Mylne,  657—658.)  

The  assumption  by  a  father  of  a  debt  due  from  his  son  to  a  partner-    ^^^^^^^     •"'• 
ship,  in  which  the  father  and  the  son,  along  with  other  persons,  were         ^        •' 
partners,  was  deemed  an  advancement  of  a  portion  to  a  less  amount,  to 
which  the  son  would  have  been  entitled  upon  the  father's  death. 

By  settlement  made  on  the  marriage  of  John  Bainbridge,  a 
sum  of  4,000Z.,  secured  by  his  bond,  was  so  limited,  as,  upon  his 
death,  to  become  payable  to  a  son,  who  was  the  only  issue  of  the 
marriage.  The  father  admitted  the  son  into  partnership  with 
himself  and  two  other  persons.  The  son  over-drew  his  account 
with  the  partnership  to  the  amount  of  upwards  of  19,000Z. ;  and 
an  arrangement  was  entered  into,  between  all  the  partners,  by 
which  the  son  ceased  to  have  any  interest  in  the  concern,  and 
the  father  took  upon  himself  the  son's  debt. 

After  the  father's  death,  the  trustees  of  the  bond  filed  the 
present  bill  to  have  the  4,000Z.  satisfied  out  of  his  assets ;  and 
the  question  was,  whether  the  assumption  of  the  son's  debt  by 
the  father  was  to  be  deemed  an  advancement,  so  as  to  amount 
to  satisfaction  of  the  bond. 

Mr.  Pemberton  and  Mr.  Ching,  for  the  plaintiffs,  cited 
Ooldamid  v.  OoldsmidyX  Devese  y.  Pontety^  Onslow  v.  Michell.W 
There  were  no  circumstances,  they  said,  to  shew  that  what  the 
father  had  done  was  meant  to  be  a  substitution  for  that  which 
his  covenant  bound  him  to  do.  The  assumption  of  the  son's 
debt  was  a  part  of  a  specific  arrangement,  in  which  the  existence 
of  the  bond  was  in  no  way  adverted  to :  it  was  a  measure  to 
which  the  father  was  led  by  anxiety  for  the  prosperity  of  the 
concern  in  which  he  himself  had  a  great  share,  and  by  a  wish  to 
•allay  the  fears  of  the  partners,  who  were  alarmed  at  the  state  C  *^^®  3 
of  the  son's  account. 

Mr.  Bickersteth  and  Mr.  R.  Roupell,  for  the  executrix  of  the 
father,  contended,  that  the  father's  assumption  of  the  debt  of  the 

t  Lau^  V.  Lawea  (1881)  20  Ch.  D.  %  18  E.  li.  60  (1  Sw.  211). 

81 ;  Bmgough  v.  Walker^  10  E.  E.  106  §  1  E.  E.  15  (1  Cox,  188). 

(15  Ves,  507) ;  Laeon  v.  Zacon,  '91,  ||  11  B.  E.  240  (18  Ves.  490). 
2  Ch.  482,  60  L.  J.  Ch.  403. 
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Anslet      son  was  tantamoant  to  payment  of  it  to  the  partnership;  that 

Bainbridob.  the  circumstance  of  the  father  being  one  of  the  partners  made  no 

difference ;  and  that  the  case  was  precisely  the  same  as  if  the 

father  had  advanced  the  19,000Z.  for  the  payment  of  the  son's 

debt  to  another  person. 

The  Mast^lb  of  the  Bolls  dismissed  the  bill,  upon  the  ground 
that  the  assumption  of  the  debt  of  19,000^  by  the  father  for  the 
son  was  to  be  deemed  an  advancement  of  the  4,000Z. 


,if^-  XEWBOLD  V.  EOADKNIGHT.t 

July  26. 

Aug.  2.  (1  Eu88.  &  Mylne,  677—680 ;  S.  C.  Tamlyn,  492—497.) 

RolU  Court,  '^  S^  ®^  ^  ®"™  ^^  money  to  one,  to  be  paid  out  of  the  produce  of  a 

Leach  M.R.  '^^^  estate,  directed  to  be  sold,  followed  by  a  gift  to  others  of  the  residue 

r  g<^j  1  of  that  produce,  is  substantially  a  gift  of  the  whole  estate,  and  not  a 

gift  of  legacies,  with  a  collateral  charge  upon  the  estate ;  and  these  gifts 

•  are  adeemed  if  the  testator  sell  the  estate  in  his  lifetime. 

William  Norris,  by  his  will  dated  the  24th  of  January, 
1824,  gave  and  devised  as  follows :  "  I  give  and  devise  all  my 
messuages,  closes,  lands,  tenements,  and  hereditaments,  situate, 
lying,  and  being  in  Eathorpe  in  the  said  county  of  Warwick, 
unto  William  Boadknight  and  Robert  Welchman,  their  heirs  and 
assigns,  upon  trust,  as  soon  as  conveniently  may  be  after  my 
decease,  absolutely  to  sell  and  dispose  of  the  same  either  by 
public  auction  or  private  contract,  and  either  together  or  in 
parcels,  for  the  most  money  and  best  price  or  prices  that  can  or 
may  be  reasonably  obtained  for  the  same ;  and  after  defraying 
thereout  the  costs,  charges,  and  expenses  incident  to  and  attending 
such  sale  or  sales,  and  in  making  out  good  and  perfect  titles  to 
the  purchaser  or  purchasers  thereof,  upon  trust  to  pay  unto 
Mr.  Thomas  Newbold  of  Baggington,  the  husband  of  my  daughter 
Elizabeth  Newbold,  the  sum  of  8,000Z.,  which  I  hereby  give  and 
bequeath  to  him  accordingly  to  and  for  his  own  use  and  benefit ; 
and  then,  upon  trust  to  pay  and  divide  the  surplus  of  the  said 
last-mentioned  purchase-money  unto  and  amongst  all  and  every 
the  child  and  children  of  my  late  son  Thomas  Norris,  and  the 
child  and  children  of  my  said  daughter  Elizabeth  Newbold, 
t  Davies  v.  Fovder  (1873)  L.  E.  16  Eq.  308,  314,  43  L.  J.  Ch.  90. 
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equally  to  be  divided  between  them,  when  and  as  they  shall 
respectively  attain  their  ages  of  twenty-one  years,  with  benefit 
of  survivorship  and  accruer  amongst  them.  I  give  and  bequeath 
unto  the  said  William  Boadknight  and  Bobert  Welchman  the 
sum  of  302.  each  for  their  own  use  and  benefit,  as  a  token  of 
my  respect  and  esteem  for  them.  I  give  and  bequeath  all  my 
household  *goods  and  furniture,  plate,  linen,  china,  cattle,  stock, 
crops,  money,  debts,  securities  for  money,  and  all  other  my 
personal  estate  and  effects  whatsoever  and  wheresoever  unto  the 
said  William  Boadknight  and  Bobert  Welchman,  their  executors, 
administrators,  and  assigns,  upon  trust  that  they  do  and  shall, 
as  soon  as  conveniently  may  be  after  my  decease,  convert  such 
part  thereof  as  is  not  in  money  into  money,  and  collect  and  call 
in  my  debts  and  securities,  and  stand  and  be  possessed  of  the 
money  so  to  be  received  and  produced,  and  of  the  surplus  of 
the  money  to  be  produced  from  the  sale  of  the  messuage,  closes, 
lands,  tenements,  and  hereditaments  which  I  have  lately  pur- 
chased at  Marton,  upon  trust,  in  the  first  place,  to  pay  my  just 
debts,  funeral  expenses,  and  the  expenses  of  proving  and  carrying 
into  execution  this  my  will ;  and  then  upon  trust  that  they  do 
and  shall  pay  and  divide  the  residue  of  the  said  money  unto  and 
amongst  all  and  every  the  chUd  and  children  of  my  said  late  son 
Thomas  Norris,  and  the  child  and  children  of  my  said  daughter 
Elizabeth  Newbold,  equally  to  be  divided  between  and  amongst 
them,  when  and  as  they  should  respectively  attain  their  age  or 
ages  of  twenty-one  years,  with  benefit  of  survivorship  and  accruer 
amongst  them."  And  he  appointed  Boadknight  and  Welchman 
his  executors. 

The  testator  afterwards  made  a  codicil,  bearing  date  the  2nd 
of  February,  1826,  by  which,  after  reciting  that  the  estate  at 
Marton  had  been  conveyed  to  him,  and  devising  it  to  Boadknight 
and  Welchman,  and  their  heirs  upon  the  trusts  expressed  in  his 
will,  he  gave  to  a  servant  a  small  pecuniary  legacy,  to  be  paid 
inthin  a  month  after  his  decease  out  of  his  personal  estate ;  and 
he  added,  ''and  I  do  in  all  other  respects  confirm  my  said  last 
wOl  and  testament." 

In  the  interval  between  the  date  of  the  will  and  the  date  of  the 
codicil,  the  testator  had  sold  the  lands  in  Eathorpe,  and  conveyed 
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them  to  the  purchaser;  and  the  queBtion  in  the  cause  was, 
whether  the  bequest  of  the  8,000Z.  to  Thomas  Newbold  was 
thereby  adeemed. 

Mr.  Pemberton  and  Mr.  Wakefield,  for  the  plaintiff  [cited 
Fowler  v.  WiUonghby\  and  Broome  v.  Monck:X] 

The  language  of  the  codicil  strengthens  the  claim  of  the 
plaintiff.  The  testator  there  says,  that  in  all  other  *respects 
he  confirms  his  will ;  and  one  of  the  points,  on  which  this  will 
is  thus  declared  to  be  confirmed,  is  the  gift  of  3,000Z.  to  Thomas 
Newbold. 


Mr.  Tinney  and  Mr.  Jeremy,  contra : 

The  words  of  confirmation  in  the  codicil  cannot  give  validity 
to  dispositions  contained  in  the  will,  which  had  previously  failed : 
Crosbie  v.  MacDoual.^  When  the  testator  sold  the  lands  in 
Eathorpe,  and  conveyed  them  to  the  purchaser,  his  devise  of  these 
lands  to  trustees  necessarily  failed ;  and  the  trusts  which  had  been 
declared  of  the  money  to  arise  from  the  sale  of  them,  could  no  longer 
take  effect :  Page  v.  Leapingwell,  \\  Hancox  v.  Abbey. %  The  present 
case  is  governed  by  the  decision  in  Arnold  v.^/naW.tt 

Mr.  Hartcood,  for  formal  parties. 


Aug.  2.       The  Master  of  the  Rolls  : 

The  gift  to  one  of  a  sum  of  money,  part  of  the  produce  of  real 
estate  directed  to  be  sold,  followed  by  a  gift  of  the  residue  of  the 
purchase-money  to  others,  is  substantially  a  gift  of  the  estate, 
and  not  a  gift  of  legacies  with  a  collateral  charge  upon  the  estate. 
This  distinguishes  the  present  case  from  Fouler  v.  WiUoughhy  : 
and  the  legacy  of  8,000Z.  to  Thomas  Newbold  is,  therefore, 
adeemed. 


t  25  B.  E.  219  (2  Sim.  &  St.  354). 
t  8  R.  B.  48  (10  Ves.  697). 
S  4  E.  E.  301  (4  Ves.  610). 


II  11  E.  E.  234  (18  Ves.  463). 
H  8E.  E.  124(11  Ves.  179). 
tt  1  Br.  C.  C.  401. 
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DEIVEE  V.  FERRAKD.t  ^f^- 

'  July  «0. 

(1  Ruas.  &  Mylne.  681—686.)  Aug.  2. 

A  detise  of  real  estate  to  trustees  (who  are  also  the  executors)  and  njt^ 

a  direction  to  them  to  pay  thereout  all  debts  and  legacies,  funeral  and  t  „ .  j,„  tlj  « 
testamentary  expenses  and  their  reasonable  costs  in  the  performance  of         r  ari  1 ' 
the  trusts,  m^y  exonerate  the  personal  estate  from  those  payments  where         '-        -' 
the  personal  estate  is  bequeathed  as  a  whole. 

[By  his  will,  John  Jackson,  after  making  certain  specific 
devises  of  real  estate,  devised  all  other  his  lands,  in  the  county 
of  York,  unto  John  Ferrand  and  David  Smith,  and  their  heirs, 
in  trust  to  receive  the  rents  and  profits,  and  apply  the  monies  so 
arising  for  the  satisfying  all  and  every  the  just  debts,  claims,  and 
demands,  of  what  nature  or  kind  soever  the  same  might  be, 
against  all  or  any  part  of  his  real  estate,  whether  the  said  debts, 
claims,  and  demands  were  on  promissory  notes,  mortgages,  or 
otherwise;  and  also  for  discharging  and  satisfying  the  several 
sums  of  money  which  he  bequeathed  as  legacies,  as  well  as 
funeral  and  testamentary  expenses,  which  his  executors  might 
incur  in  the  execution  and  performance  of  the  trusts  thereby  in 
them  reposed;  and  when  and  as  soon  as  all  debts,  claims,  and 
demands  as  aforesaid  were  satisfied,  then  he  devised  all  that  part 
of  his  real  estate  so  left  in  trust  as  aforesaid  as  therein  mentioned ;] 
and  the  will  then  proceeded,  "  And  as  touching  my  personal  [  688  ] 
estate,  I  dispose  thereof  as  follows  (that  is  to  say) :  all  my  house- 
hold furniture  of  every  description,  farming  stock,  as  hay  and 
com,  milch  cows,  horses,  manure,  implements  of  husbandry,  and 
whatever  may  be  on  the  premises  belonging  to  me  at  the  time 
of  my  decease,  as  well  as  all  monies,  securities  for  monies,  and 
arrears  of  rent,  I  give  and  bequeath  the  same  and  every  part 
thereof  to  the  said  John  Ferrand ;  also  I  give  and  bequeath  to 
Ann  Ferrand,  daughter  of  the  said  John  Ferrand,  the  sum  of 
lOOL,  to  be  paid  to  her  by  my  executors  on  her  attaining  the  age 
of  twenty-one  years ;  also  I  give  and  bequeath  to  Sarah  Neale  the 
Bum  of  20/.,  to  be  paid  to  her  by  my  executors  in  twelve  months 
after  my  decease;  also  I  give  and  bequeath  to  the  trustees 
for  the  time  being  of  the  Guiseley  Sunday  School  the  sum  of 
lOOZ.,  to  be  paid  to  them  by  my  executors  as  soon  as  convenient 

Towell  V.  liiletf  (1871)  L.  B.  12  Eq.  175,  40  L.  J.  Ch.  633;   In  re  Ovey, 
Broadbeni  v.  Barrow  (1882)  51  L.  J.  Ch.  665. 
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Driver      after  my  decease;  the  said  sum  of  money  I  give  for  the  purpose  of 

Ferrakd.     liquidating  the  debt  on  the  said  school;  also  1  give  and  bequeath 

to  William  Whitfield,  now  or  late  of  Schemnitz  in  Saxony,  the 

[  •684  ]  sum  of  *5«.,  to  be  given  to  him  by  my  executor  when  called  upon 
for  that  purpose ;  also  1  give  and  bequeath  to  each  of  my  execu- 
tors the  sum  of  50Z. ;  and  1  do  nominate  and  appoint  the  said 
John  Ferrand  and  David  Smith  executors  of  this  my  last  will 
and  testament ;  and  it  is  my  will  and  mind  that  the  said  John 
Ferrand  and  David  Smith,  their  heirs,  executors,  and  adminis- 
trators respectively,  shall  deduct  and  receive  to  their  own  uses 
out  of  the  rents  and  profits  of  that  part  of  my  real  estate  set 
apart  for  such  purposes  as  aforesaid,  all  their  reasonable  costs 
and  charges  in  and  about  the  management  and  performance  of 
the  trusts  hereby  in  them  reposed  concerning  the  same." 

The  question  in  the  cause  was,  whether  the  personal  estate 
was  exempted  from  the  payment  of  all  debts,  funeral  expenses, 
and  legacies  ? 

It  was  argued  by  Mr.  Pemberton  on  the  one  side,  and  by 
Mr,  Bickersteth  on  the  other. 

In  support  of  the  proposition,  that  the  real  estate  was 
intended  to  be  the  primary  fund  for  the  payment  of  debts, 
funeral  expenses,  and  legacies,  Bootle  v.  BlundeU,\  Greene  v. 
GreenCfl  Michell  v.  Michell,^  were  cited. 

On  the  other  hand,  it  was  said  that  the  present  case  was 
distinguishable  from  the  cases  cited,  by  the  particular  frame  and 
phraseology  of  the  will ;  in  particular,  there  was  here  no  direc- 
tion for  the  sale  of  any  part  of  the  real  estate,  and  it  was  by  his 
executors  that  the  legacies  were  to  be  paid.  The  latter  circum- 
[  'ess  ]  stance  raised  a  presumption,  *in  favour  of  the  general  rule  of 
law,  that  the  legacies  were  to  be  borne  by  the  personal  estate  as 
the  primary  fund. 

Aug, 2.       The  Master  of  the  Bolls: 

In  order  to  exempt  the  personal  estate  there  must  be  clear 
intention ;  and  I  think  such  intention  is  to  be  found  in  this  will. 

t  15  B.  R.  93  (1  Mor.  193).         §  21  R.  R.  280  (5  Madd.  69). 
I   20  R.  R.  284  (4  Madd.  148). 
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In  an  early  part  of  the  will,  the  testator  devises  certain  real  Dbiver 
estates  to  John  Ferrand  and  David  Smith,  whom  he  afterwards  fbeband. 
names  executors,  in  trust  ''for  the  liquidating,  paying  off,  and 
discharging  and  satisfying  all  and  every  the  just  debts,  claims, 
and  demands  of  what  nature  or  kind  soever  the  same  may  be, 
against  all  or  any  part  of  my  real  estate,  whether  the  said  debts, 
claims,  and  demands  be  or  are  on  promissory  notes,  mortgages, 
or  otherwise ;  and  also  for  liquidating,  paying  off,  discharging, 
and  satisfying  the  several  sums  of  money  which  I  give  and 
bequeath  as  legacies,  as  well  as  funeral  and  testamentary  expenses, 
and  the  expenses  which  my  executors  may  incur  in  performance 
of  the  trusts  hereby  reposed  in  them  ;  and  when  and  so  soon  as 
all  debts,  claims,  and  demands  as  aforesaid  are  liquidated,  paid, 
and  satisfied,"  he  gives  and  devises,  in  manner  therein  mentioned, 
the  real  estates  so  charged.  It  would  at  first  seem,  that  he  meant 
to  charge  this  part  of  his  real  estate  only  with  debts  which,  in 
their  nature,  affected  real  estate ;  but  inasmuch  as  he  enumerates 
debts  which  do  not  in  their  nature  affect  real  estate,  and  charges 
these  estates  expressly  with  legacies,  and  funeral  and  testamen- 
tary expenses,  and  the  expenses  of  his  executors  in  the  execution 
of  his  will,  it  must  be  intended  that  he  meant  to  charge  these 
real  estates  with  all  debts. 

In  a  subsequent  part  of  his  will  he  uses  the  following  expres-  [  686  ] 
sions:  "And  as  touching  my  personal  estate,  I  dispose  thereof 
as  follows :  that  is  to  say,  all  my  household  furniture  of  every 
description,  farming  stock,  as  hay  and  corn,  milch  cows,  horses, 
manure,  implements  of  husbandry,  and  whatever  may  be  on  the 
premises  belonging  to  me  at  the  time  of  my  decease,  as  well  as 
all  monies,  securities  for  monies,  and  arrears  of  rent,  I  give  and 
bequeath  the  same,  and  every  part  thereof,  to  the  said  John 
Ferrand."  It  would  be,  therefore,  utterly  inconsistent  with  the 
intention  here  expressed,  that  this  personal  estate  should  be 
applied  to  the  payment  of  the  debts,  in  exoneration  of  the  real 
estate  before  charged  with  them. 

The  testator  afterwards  gives  certain  pecuniary  legacies,  to  be 
paid  by  his  executors;  but  it  is  to  be  recollected  that  his  executors 
-were  the  trustees  of  the  real  estate  charged  with  the  legacies : 
and  that  he  had  here  in  view  the  real  estate,  is  to  be  inferred 
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also  from  a  direction  which  follows,  that  hie  executors  are  to 
retain  out  of  the  real  estate  their  costs  and  charges  incurred  in 
the  execution  of  their  trust.  Upon  the  whole,  I  am  of  opinion 
that  it  was  the  manifest  intention  of  this  testator,  that  the  real 
estate,  devised  for  that  purpose,  should  exonerate  the  personal 
estate,  in  favour  of  the  specific  legatee  of  that  estate,  from  all 
debts  and  other  charges,  to  which  the  personal  estate  is  by  law 
previously  liable. 


1830. 
July  26. 

Lyndhuest, 
L.C. 


LEAE  V.  LEGGETT. 

(1  Buss.  &  Mylne,  690—694.) 

[This  was  an  appeal  from  a  decision  reported  in  29  B.  E.  148. 
A  note  of  the  appeal  will  be  found  at  the  end  of  that  report.] 


1830, 
Aug.  5. 

LYNDHUBST, 

L.C. 


EGEETON  V.  JONES. 

(1  Buss.  &  Mylne,  694—696.) 
1  See  the  report  of  this  case  below  (30  B.  E.  178).] 


1830. 
July  27. 
Avg,  2. 

RolU  Court, 
Leach,  M.R. 

[  7o2  ] 


EOBEETS  V.  WALKERt 

(I  Buss.  &  Mylne,  752—768.) 

Where  a  testator  creates  a  mixed  or  blended  fund  from  real  and  per- 
sonal estate,  and  directs  that  fund  to  be  apnlied  in  payment  of  debts  and 
legacies,  the  real  and  the  personal  estate  must  contribute,  in  proportion 
to  their  relative  amounts,  to  the  payment  of  the  debts  and  legacies :  and 
if  some  of  the  legacies  fail  by  lapse  or  otherwise,  that  part  of  the  fund 
which  would  have  been  applicable  to  those  purposes,  being  undisposed 
of,  belongs,  as  far  as  it  is  composed  of  real  estate,  to  the  heir,  and,  as 
far  as  it  is  composed  of  personal  estate,  to  the  next  of  kin. 

Sarah  White,  by  her  will,  dated  the  Slst  of  May,  1822,  gave 
various  legacies,  and  devised  a  "  copyhold  tenement  to  Hannah 
Dean  for  her  life,  and  subject  to  the  bequests  and  devises  therein- 
before contained,  so  far  as  the  same  extended,"  she  gave  and 
bequeathed  unto  Thomas  Walker  and  Thomas  Gould,  their  heirs, 
executors,   administrators,   and    assigns,    certain   freehold  and 


t  Allan  V.  Oott  (1872)  L.  B.  7  Ch. 
439,  443,  41  L.  J.  Ch.  571 ;  Wells  v. 
Roiu  (1879)  48  L.  J.  Ch.  477  ;  EUudt 


V.  DearBley  (18S0)  16  Ch.  D.  322, 329 ; 
In  re  Boards,  *95,  1  Ch.  499,  64  L.  J. 
Ch.  305. 
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copyhold  messuages  therein  particularly  described;    ''also  all      Bobebts 

that  her  leasehold  messuage  or  dwelling-house,  with  the  appur-      ^vtalkeb. 

tenances,  situate  in  Canal  Street  in  Wolverhampton,  &c. ;  also 

all  her  household  goods,  furniture,  plate,  linen,  bedding,  and 

other  household  effects,  eight  shares  in  the  British  Fire  Office, 

six  shares  in  the  Birmingham  New  Brass  Company,  ten  shares 

in  the  Birmingham  Mining  Copper  Company,  ten  shares  in  the 

Birmingham  and  Worcester  Canal,  stock  of  copper  and  brass, 

monies  out  on  mortgages,   bonds,  notes  of  hand,  and  other 

securities,  and  the  securities  on  which  the  same  were  invested, 

ready  monies,  book  debts,  and  all  and  singular  other  her  real 

and  personal  estates  whatsoever  and  wheresoever  that  she  should 

die  possessed  of,  interested  in,  or  in  any  wise  entitled  to ;  and 

also  all  and  singular  the  messuages,  lands,  tenements,  and 

hereditaments  whatsoever,  which  at  the  time  of  her  decease 

should  be  vested  in  her  either  in  fee  or  during  any  life  or  lives, 

or  for  any  term  or  number  of  years  or  otherwise,  by  way  of 

mortgage,  for  securing  any  sum  or  sums  of  money,  to  hold  the 

same  messuages,  lands,  hereditaments,  *real  and  personal  estates,       [  *753  ] 

and  all  other  the  premises  thereinbefore  mentioned  (subject  as 

therein  aforesaid)  unto  and  to  the  use  of  them  the  said  Thomas 

Walker  and  Thomas  Gould,  their  heirs,  executors,  administrators, 

and  assigns  respectively,  for,  during,  and  to  the  full  extent  of 

her  estate,  right,  title,  and  interest  therein  and  thereto,  according 

to  the  nature,  quantity,  and  quality  thereof  respectively,  upon 

trust,  as  soon  as  conveniently  might  be  after  her  decease  (and 

subject  to  the  said  devise  for  the  life  of  the  said  Hannah  Dean), 

to  make  sale  and  dispose  of,  either  by  public  auction  or  private 

contract,  and  in  such  lots  as  to  them  or  him  should  seem  meet, 

all  her  freehold,  copyhold,  and  leasehold  messuages,  lands,  seat 

or  pew,  hereditaments,  and  premises,  and  all  other  her  real 

estate,  for  such  price  or  prices  in  money  as  they  or  he  should 

deem  sufficient ;   and  also  to  sell,  dispose  of,  collect,  get  in,  and 

convert  into  money  all  and  singular  her  said  personal  estate 

bequeathed  to  them  as  aforesaid,  as  soon  as  conveniently  might 

be  after  her  decease :  and  as  to  the  monies  arising  from  such 

sale  and  conversion  of  her  said  real  and  personal  estates,  and  as 

to  the  rents  and  profits  of  her  said  real  estates,  until  the  same 
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RoBEBTB  should  be  sold,  upon  trust,  in  the  first  place,  to  pay,  satisfy,  and 
Walkkb,  discharge  all  her  just  debts,  funeral  expenses,  and  all  the  costs, 
charges,  and  expenses  which  her  said  trustees  and  executors 
should  be  put  unto  in  proving,  fulfilling,  and  carrying  into 
execution  the  trusts  and  purposes  of  her  said  will,  and  in  the 
next  place,  to  pay  the  several  legacies  therein  mentioned  unto 
the  several  persons  thereinafter  named  to  whom  she  thereby 
bequeathed  the  same ;  all  which  said  legacies "  she  directed 
should  respectively  be  paid  at  or  calculated  from  the  expiration 
of  twelve  calendar  months  after  her  decease,  or  so  soon  after- 
wards as  there  should  be  funds  applicable  thereto,  with  lawful 
[  *754  ]  interest  for  any  time  which  *should  elapse  from  the  said  expiration 
of  twelve  calendar  months:  and  she  directed  that  her  said 
trustees,  or  the  survivor  of  them,  his  executors,  administrators, 
and  assigns,  should,  by  and  out  of  the  said  trust  monies,  pay  and 
apply  such  sum  and  sums  of  money  as  should  be  sufl&cient  to  pay 
all  and  every  legacy  duty  and  duties  payable  to  government  in 
respect  of  all  the  said  several  bequests  payable  out  of  the  said 
trust  monies,  so  that  the  said  legatees  respectively  might  have 
and  enjoy  the  same  bequests  entire  and  without  any  deduction  or 
abatement  whatsoever  in  respect  of  legacy  duty :  and  she  also 
directed  that,  in  case  any  of  her  said  legatees  should  be  then 
dead,  or  should  die  in  her  lifetime,  having  left  children  or  a 
child,  such  children  or  child  should  have  and  take  the  legacy 
thereby  given  to  their,  his,  or  her  parent  or  parents  respectively, 
in  equal  proportions,  if  more  than  one :  and  as  to  all  the  residue 
of  the  said  trust  monies,  she  directed  her  said  trustees  and  the 
survivor,  his  executors,  administrators,  or  assigns,  to  pay  and 
apply  the  same  to  and  for  the  benefit  of  such  person  or  persons, 
in  such  parts,  shares  and  proportions,  manner  and  form,  at  such 
time  or  times  as  she  should,  by  any  codicil  or  codicils  to  her  said 
last  will  and  testament,  give  and  bequeath,  direct  or  appoint,  of 
and  concerning  the  same,  she  not  having  then  yet  made  up  her 
mind  in  what  manner  she  should  dispose  of  such  residue. 

The  testatrix  died  in  July,  1822,  without  having  made  any 
codicil,  or  any  further  disposition  of  her  real  or  personal 
estate.    *    *    * 

[The  only  question  in  the  cause  which  now  requires  a  report 
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was] :  Whether  the  debts  and  legacies  of  the  testatrix  were  to  be      Eobebts 

I?. 

satisfied  out  of  her  personalty,  as  far  as  it  would  extend,  in      walkbb. 
exoneration  of  the  real  estate,  and  for  the  benefit  of  the  heir  ;        [  755  ] 
or,  whether  they  were  to  be  borne  by  the  real  and  personal 

estates  proportionally. 

*  0  *  m  * 

Mr,  Tinney  [for  some  of  the  next  of  kin,  claimed  to  have       [  '^^^  ] 
the  debts  and  legacies  apportioned  between  the  produce  of  the 
personal  and  the  produce  of  the  real  estate  in  the  ratio  of  their 
respective  amounts.] 

Mr.  Wray,  for  the  Crown,  was  in  the  same  interest. 

Mr,  Pemberton  and  Mr.  Lynch^  contra,  for  the  heir.     *     *     * 

Mr.  Tinney,  in  reply.  [  764  ] 

[It  is  unnecessary  to  refer  to  the  earlier  cases  cited  by  counsel, 
as  the  rule  here  established  by  Roberts  v.  Walker  is  recognised  as 
the  leading  authority  upon  the  question.] 

The  Master  op  the  Rolls  [with  respect  to  the  point  in  question       Aug,  2. 
said:]  [~-| 

It  does  not  appear  that  the  attention  of  the  Court  has  been 
distinctly  called  to  it  in  any  of  the  numerous  cases  in  which  the 
facts  would  have  raised  the  question,  and  there  would  be  great 
diflSculty  to  reconcile  the  different  decrees  which  have  been  made 
upon  this  point.  The  question  is  of  *great  importance  by  reason  [  *767  ] 
of  its  frequent  recurrence,  and  is  to  be  carefully  considered. 
It  is  a  question  of  intention  ;  and  it  must  be  admitted,  that,  in 
order  to  throw  upon  the  real  estate  any  part  of  the  burthen  to 
nrhich  the  personal  estate  is  primarily  liable,  the  intention  of  the 
testator  must  be  manifest.  When  a  testator  creates  from  real 
estate  and  personal  estate  a  mixed  and  general  fund,  and  directs 
the  whole  of  that  fund  to  be  applied  for  certain  stated  purposes, 
he  does,  in  effect,  direct  that  the  real  and  personal  estates,  which 
have  been  converted  into  that  fund,  shall  answer  the  stated 
purposes  and  every  of  them  jpro  rata  according  to  their  respective 
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Roberts  values.  If  any  of  those  purposes  fail,  then  the  part  of  the  fund 
Walker,  which,  according  to  the  intention  of  the  testator,  would  otherwise 
have  been  applicable  to  those  purposes,  is  undisposed  of.  As  far 
as  this  part  of  the  fund  has  been  composed  of  real  estate,  the 
heir  is  to  have  the  benefit  of  it  as  so  much  real  estate  undisposed 
of ;  and  as  far  as  this  part  of  the  fund  has  been  composed  of 
personal  estate,  I  am  of  opinion  that  it  is  personal  estate  undis- 
posed of  for  the  benefit  of  the  next  of  kin;  and  in  order  to 
ascertain  the  proportions  which  will  thus  belong  to  the  heir  and 
next  of  kin  respectively,  it  must  be  referred  to  the  Master  to 
compute  the  respective  values  of  the  real  and  personal  estate, 
which  are  thus  blended  by  the  testator  into  one  common  fund. 

The  decree  contained,  among  other  directions,  the  following : 
''His  Honor  doth  declare  the  Crown  entitled  to  the  share  of 
William  Turton  White  of  and  in  the   personal  estate  of  the 

testatrix  ; and  it  is  ordered,  that  the  Master  do  apportion  the 

legacies  (except  the  charitable  legacies),  funeral  expenses,  and 
debts  of  the  testatrix,  and  also  the  costs  of  this  suit  up  to  and 
[  •768  ]  including  his  *further  report,  between  the  testatrix's  real  and 
personal  estate,  in  proportion  to  their  respective  values;  for 
which  purpose  he  is  to  set  a  value  on  the  real  estate  and  on  the 
outstanding  personal  estate  (if  any),  and  reserve  the  consideration 
how  the  proportion  to  be  borne  by  the  real  estates,  and  any  and 
what  interest  thereon  are  to  be  raised ;  and  it  is  ordered  that  the 
rents  of  the  real  estates  be  received  by  the  heiress-at-law  ex  parte 
matema ;  and  His  Honor  doth  declare  the  heir-at-law  ex  parte 
mutema  entitled  to  the  undisposed  surplus  of  the  freehold  and 
copyhold  estates,  and  doth  declare  that  the  freehold  and  copyhold 
estates  are  liable  to  a  rateable  proportion,  with  the  personal 
estate,  of  the  sums  charged  by  the  testatrix  on  the  mixed 
fund."— Beg.  Lib.  B.  f.  2855. 
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IN  THE  KING'S  BENCH. 


WILDBOR  V.  RAINFORTH  and  Another.  i^^d. 

April  24. 

(8  Bam.  &  Cress.  4—7 ;  S.  C.  2  Man.  &  Ey.  185 ;  6  L.  J.  K  B.  312.)  

r  4  1 
Where  a  pauper,  who  had  been  permitted  to  occupy  a  parish  house,  '-     '' 

went  away  from  home :  Held,  that  the  overseers  might  lawfully  enter 
and  resume  possession,  without  giving  any  notice  to  quit,  and  were  not 
bound  to  pursue  the  mode  pointed  out  by  the  59  Geo.  III.  c.  12,  s.  24. 

Trespass  for  breaking    and   entering  the  plaintiff's  house, 
making  a  disturbance  there,  and  carrying  away  her  goods  and 
chattels ;  second  coont,  for  ejecting  the  plaintiff  from  her  house ; 
third,  for  taking  her  goods  and  chattels.     Pleas,  the  general  issua 
and  several  special  pleas,  alleging  in  substance  that  the  goods^ 
and  chattels  in  the  declaration  mentioned  were  the  property  of 
certain  persons  named  in  the  pleas  ;  that  they  were  delivered  to> 
the  plaintiff  to  be  taken  care  of  and  re-delivered  on  request ;  that . 
the  plaintiff  took  such  bad  care  of  them  that  they  were  in  danger 
of  being  lost  or  stolen,  wherefore  the  defendants  by  the  command 
of  the  owners  entered  the  house,  the  outer  door  being  open,  and! 
took  them  away.     There  were  other  pleas,  alleging  that  the^: 
plaintiff  refused  to  re-deliver  the  goods  on  request,  wherefore  thai 
defendants  took  them.     To  some  of  these  pleas  the  plaintiff^ 
replied  de  injurid,  and  traversed  the  property  in  the  goods  as  laid 
in  the  others,  but  the  issues  taken  on  them  did  not  eventually 
appear  to  be  material.    At  the  trial  before  Alexander,  C.  B.  at  the 
last  Spring  Assizes  for  Lincolnshire,  it  appeared  that  the  house 
in  question  had  for  some  time  been  rented  of  one  Dennis  by  the 
overseers  of  the  poor  of  the  parish.     The  plaintiff  was  the  widow 
of  a  pauper  who  died  in  October,  1826,  and  for  some  time  before 
had  received  parish  relief,  and  was  suffered  by  the  overseers  to 
occupy  the  house  in  question.    After  his  death  the  plaintiff 
continued  to  reside  in  it  with  three  *children  of  her  husband  by        [  •©  J 
a  former  marriage,  and  for  whose  support  she  received  an  allow- 
ance from  the  parish,  until  the  4th  of  July,  1827.  when  she  went 
from  home,  leaving  the  three  children  there.     On  the  6th  the 
defendants,  being    overseers    of    the    poor,  entered   and  took 
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WiLDBOE  possession  of  the  premises,  and  put  locks  upon  the  doors,  and 
Raixpobth.  took  away  the  children  to  the  workhouse.  About  ten  days  after- 
wards the  plaintiff  returned,  broke  open  the  locks,  and  resumed 
possession  of  the  house,  and  on  the  23rd  of  July  the  defendant 
Bainforth  came  to  the  house,  and  finding  the  door  locked,  required 
the  plaintiff  to  open  it,  which  she  refused  to  do,  whereupon  he 
broke  open  the  door  and  carried  away  the  furniture,  which 
belonged  to  the  parish.  The  Lord  Chief  Baron  told  the  jury 
that  if  they  thought  it  was  a  parish  house,  and  the  furniture 
parish  property,  they  had  a  right  to  enter  and  resume  possession 
in  the  manner  proved.  The  jury  found  a  verdict  for  the  defen- 
dants. 

Denman  now  moved  for  a  new  trial,  and  contended,  that, 
admitting  the  property  in  question  to  be  vested  in  the  overseers 
of  the  poor,  still  they  had  no  right  to  take  possession  of  the  house 
on  the  6th  of  July,  but  should  have  pursued  the  course  pointed 
out  by  the  69  Geo.  III.  c.  12,  s.  24.+ 

I  *6  ]  (Bayley,   J. :    The  plaintiff  was    *merely    an    occupier    by 

sufferance.) 

The  statute,  by  implication,  gave  her  a  right  to  keep  possession 
until  the  expiration  of  the  notice. 

t  By  which,  after  reciting  "that  who  shall  have  unlawfully  intruded 
difficulties  have  frequently  arisen,  himself  or  herself  into  any  such 
and  considerable  expenses  have  some-  house,  &c.  shall  refuse  or  neglect  to 
times  been  incurred  by  reason  of  the  quit  the  same  and  deliver  up  the 
refusal  of  persons,  who  have  been  possession  thereof  to  the  church- 
permitted  to  occupy,  or  who  have  wardens  and  overseers  of  the  poor  of 
intruded  themselves  into  parish  or  any  such  parish  within  one  month 
town  houses,  or  other  tenements  or  after  notice  and  demand  in  writing 
dwellings,  built  or  provided  for  the  for  that  purpose,  signed  by  such 
habitation  of  the  poor,  or  otherwise  churchwardens,  &c.,  shall  have  been 
belonging  to  such  parishes,  to  deliver  delivered  to  the  person  in  possession, 
up  the  possession  of  such  houses,  or  in  his  or  her  absence  affixed  ou 
tenements,  or  dwellings  when  thereto  some  notorious  part  of  the  premises, 
required,"  it  was  enacted,  **that  if  it  shall  be  lawful  for  any  two  of  his 
any  person  who  shall  have  been  Majesty's  justices  of  the  peace,  upon 
permitted  to  occupy  any  parish  or  complaint  to  them  made  by  one  or 
town  house,  or  any  other  tenement  or  more  of  the  churchwardens  and  over- 
dwelling  belonging  to,  or  provided  seers,  &c.  to  issue  their  summons  to 
by  or  at  the  charge  of  any  parish  for  the  person  against  whom  such  com* 
the  habitation  of  the  poor  thereof,  or  plaint  shall  be  made,  &c. ;  and  such 
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Lord  Tknterdbn,  Ch.  J. :  Wildbob 

V. 

The  plaintiff  was  not  tenant  of  the  premises,  but  was  allowed  Rainpobth. 
to  occupy  them  by  the  parish  officers.  Her  occupation  was  in 
fact  theirs.  The  statute  was  not  intended  to  take  away  a  right 
which  the  owner  of  property  had  at  common  law  to  enter  and 
take  possession,  if  it  could  be  done  peaceably,  but  to  provide  an 
expeditious  mode,  whereby  parish  officers  might  obtain  possession 
where  it  was  obstinately  withheld,  and  that  they  might  not  do 
that  which  had  before  been  sometimes  done,  viz.  might  not  turn 
occupiers  out  vi  et  annin,  which  led  to  further  expense  and 
litigation.  Here  the  plaintiff  had  gone  away,  the  defendants 
entered,  resumed  possession,  and  afterwards  carried  away  the 
furniture  which  belonged  to  them.  *A11  that  they  might  lawfully  [  *7 } 
do ;  there  is  not,  therefore,  any  ground  for  objecting  to  the 
verdict. 

Baylby,  J. : 

The  provisions  of  the  statute  are  equally  applicable  whether 

the  party  has  wrongfully  intruded  himself  into  the  premises  or 

has  been  suffered  by  the  parish  officers  to  occupy  them.     Now 

it  never  could  have  been  intended  in  the  former  case  that  the 

officers  should  not  be  at  liberty  to  resume  possession,  if  that  could 

be  done  without  a  breach  of  the  peace ;  I  am,  therefore,  of  opinion 

that  the  statute  does  not  apply  to  the  present  case,  and  that  the 

defendants,  having  the  soil  and  freehold  of  the  house  in  question, 

had  a  right  to  enter  and  take  possession  when  the  plaintiff  went 

from  home. 

Rule  refused, 

juatices  are  hereby  empowered  and  find  and  adjudge  the  same  to  b^  ti-ue, 

required,  upon  the  appearance  of  the  then  by  warrant  under  their  hands 

defendant  or  upon  proof  on  oath  that  and  seals  to  cause  poHsession  of  the 

such  summons  hath  been  delivered,  premises  in  question  to  be  delivered 

&c.  as  hereby  directed,  to  proceed  to  to  the  churchwardens  and  overseers 

hear  and    determine  the  matter  of  of  the  poor  of  the  parish,  or  to  some 

such  complaint;    and  if  they  shall  of  them." 
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1828.  KICHMOND  V.  SMITH. 

April  26. 
(8  Barn.  &  Cress.  9—11 ;  S.  C.  2  Man.  &  Ey.  235;  6  L.  J.  K.  B.  276.) 

r  9 1 

'•     -'  Where  a  traveller  went  to  an  inn,  and  desired  to  have  his  luggage 

taken  into  the  commercial  room,  to  which  he  resorted,  from  whence  it 
was  stolen :  Held,  that  the  inn-keeper  was  responsihle,  although  he 
proved  that,  according  to  the  usual  practice  of  his  house,  the  luggage 
would  have  been  deposited  in  the  guest's  bedroom,  and  not  in  the 
commercial  room,  if  no  order  had  been  given  respecting  it. 

Case  on  the  custom  of  the  realm  against  the  defendant,  an 
inn-keeper,  for  the  loss  of  certain  goods  which  the  plaintiflF, 
a  guest,  had  carried  with  him  to  the  defendant's  inn.  Plea,  the 
general  issue.  At  the  trial  before  Alexander,  G.  B.  at  the  last 
Spring  Assizes  for  Nottingham,  it  appeared  that  the  plaintiff 
went  by  a  stage-coach  from  London  to  the  defendant's  inn  at 
Nottingham,  having  with  him  several  packages.  Some  of  them 
were  taken  up  stairs  to  his  bed-room,  but  one  package,  at  his 
desire,  was  carried  into  the  commercial  room,  into  which  he  was 
shewn.  It  was  the  usual  practice  at  that  inn  to  take  all  the 
luggage  of  the  guests  into  their  bed-rooms,  unless  orders  to  the 
contrary  were  given.  The  package  taken  into  the  commercial 
room  contained  silks  of  various  kinds,  and  on  the  day  after  the 
plaintiff's  arrival  at  Nottingham  he  took  it  out,  to  exhibit  his 
goods  to  different  customers  :  some  were  sold,  and  the  package 
was  taken  back  to  the  commercial  room,  from  which  it  was 
afterwards  stolen.  For  the  defendant  it  was  contended  that  the 
plaintiff  by  ordering  the  goods  to  be  taken  into  the  commercial 
room  took  them  under  his  own  protection,  and  therefore  could 
[  •lo  ]  not  make  the  inn-keeper  responsible  for  the  *loss.  The  Lord 
Chief  Babon  told  the  jury  that  the  defendant  was  in  the  situation 
of  Si  carrier,  and  could  not  get  rid  of  his  common-law  liability 
unless  by  giving  an  express  notice ;  and  under  that  direction  they 
found  a  verdict  for  the  plaintiff. 

Clarke  now  moved  for  a  new  trial,  and  contended  that  the 
Lord  Chief  Baron  mis- directed  the  jury  in  stating  that  the 
defendant  could  only  get  rid  of  his  liability  by  express  notice. 
In  Burgess  v.  Clements,}  it  was  held  that  a  guest  who  desired  to 

t  16  B.  R  473  (4  M.  &  S.  306). 
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have  a  private  room,  in  which  he  placed  his  goods,  out  of  which  Richmond 
they  were  stolen,  had  exonerated  the  inn-keeper.  Here  the  smith. 
goods  but  for  the  plaintiff's  order  would  have  been  taken  to  his 
bed-room,  where  in  all  probability  they  would  have  been  safe. 
But  he  chose  to  have  them  in  the  public  room  ;  it  is,  therefore, 
but  reasonable  that  he,  and  not  the  landlord,  should  suffer  by 
the  loss  that  ensued. 

Lord  Tenterden,  Gh.  J. : 

I  am  of  opinion  that  we  ought  not  to  grant  a  rule  on  the 
ground  of  the  supposed  mis-direction  in  this  case.  It  appears 
that  the  plaintiff  went  to  the  defendant's  inn  as  a  guest,  taking 
certain  goods  with  him.  It  was  the  habit  of  the  servants  of  that 
inn  to  place  the  goods  of  their  customers  in  their  bed-rooms,  but 
the  plaintiff  chose  to  have  the  package  in  question  carried  into 
the  room  to  which  travellers  in  general  resorted.  It  is  clear  that 
at  common  law  when  a  traveller  brings  goods  to  an  inn  the 
landlord  is  responsible  for  them.  And  if  it  had  been  intended  by 
the  defendant  not  to  be  responsible  unless  his  guests  chose  to 
have  their  goods  placed  in  their  bed-rooms,  or  *some  other  place  [  •n  ] 
selected  by  him,  he  should  have  said  so.  In  this  respect  I  think 
that  the  situation  of  the  landlord  was  precisely  analogous  to  that 
of  a  carrier,  and  that  the  direction  given  to  the  jury  was  right. 

Baylby,  J. : 

It  appears  to  me  that  an  inn-keeper's  liability  very  closely 
resembles  that  of  a  carrier.  He  is  prima  facie  liable  for  any  loss 
not  occasioned  by  the  act  of  God  or  the  King's  enemies ;  although 
he  may  be  exonerated  where  the  guest  chooses  to  have  his  goods 
under  his  own  care. 

HoiiROTD,  J. : 

In  the  case  of  Burgess  v.  Clements  the  plaintiff  asked  to  have 
a  room  which  he  used  for  the  purposes  of  trade,  and  not  merely 
as  a  guest  in  the  inn.    That  was  very  different  from  the  present 

case. 

Rule  refused. 
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1828.       MAUGHAM  V.  HUBBAKD  and  EOBINSON,  Assignees 
^^—^'  OF  LANCASTER,  a  Bankrupt. 

t  ^*  ]  (8  Bam.  &  Cress.  14—16  ;  S.  C.  2  Man.  &  Ry.  5 ;  6  L.  J.  K.  B.  229.) 

A  witness  called  to  prove  the  receipt  of  a  sum  of  money,  was  shewn 
an  acknowledgment  of  the  receipt  of  the  money  signed  by  himself; 
and  on  seeing  it  said  that  he  had  no  doubt  he  had  received  it,  although 
he  had  no  recollection  of  the  fact :  Held,  that  this  was  sufficient  parol 
evidence  of  the  payment  of  the  money,  and  that  the  written  acknow- 
ledgment having  been  used  to  refresh  the  memory  of  the  witness,  and 
not  as  evidence  of  the  payment,  did  not  require  any  stamp. 

Assumpsit  for  money  had  and  received.  Plea,  not  guilty. 
At  the  trial  before  Lord  Tenterden,  Ch.  J.,  at  the  Middlesex 
sittings  after  last  Term,  it  appeared  that  the  action  was  brought 
to  recover  from  the  assignees  of  the  bankrupt  202.  paid  by  the 
plaintiff  to  the  bankrupt  before  his  bankruptcy.  !the  bankrupt 
being  called  as  a  witness  on  the  part  of  the  plaintiff  stated,  that 
he  had  dealt  with  the  plaintiff  several  years  ;  that  in  November, 
1822,  201.  was  received  from  the  plaintiff,  which  was  not  carried 
to  the  account.  A  rough  cash-book  kept  by  the  plaintiff  was 
then  put  into  his  hands  ;  in  which  there  was  the  following  entry : 
"4th  of  November,  1822.  Dr.— E.  Lancaster.  Check  20Z.  R.L.'* 
The  bankrupt  then  said,  **  The  entry  of  201.  in  the  plaintiff's  book 
has  my  initials,  written  at  the  time  ;  I  have  no  recollection  that 
I  received  the  money ;  I  know  nothing  but  by  the  book  ;  but  seeing 
[  'IB  ]  *my  initials,  I  have  no  doubt  that  I  received  the  money."  It  was 
contended  that  the  paper  on  which  this  entry  was  made  ought  to 
have  been  stamped  as  a  receipt ;  but  Lord  Tenterden,  Ch.  J. 
was  of  opinion  that  though  it  was  not  itself  admissible  in  evidence 
to  prove  the  payment  of  the  money,  the  witness  might  use  it  to 
refresh  his  memory ;  and  that  his  having  said  that  he  had  no 
doubt  that  he  received  the  money  was  sufficient  evidence  of  the  fact. 
A  verdict  was  found  for  the  plaintiff,  but  liberty  was  reserved  to 
the  defendant  to  move  to  enter  a  nonsuit,  if  the  Court  should  be 
of  opinion  that  this  evidence  ought  not  to  have  been  received. 

Robinson  now  moved  accordingly,  and  contended,  that  as  the 
entry  in  the  plaintiff's  own  book  could  be  used  for  no  other  purpose 
than  that  of  proving  the  receipt  of  the  money  by  the  bankrupt, 
it  ought  to  have  been  stamped.    Here  the  witness  stated  that  he 
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had  no  recollection  of  the  fact  of  the  receipt  of  the  money.     The    Mauohah 
effect  of  allowing  the  witness  to  look  at  the  entry  to  refresh  his    hubbard. 
memory  was  to  make  it  operate  as  a  receipt,  and  it  ought,  there- 
fore, to  have  been  stamped.     He  cited  Hawkins  v.  Warre.\ 

Lord  Tbntbrden,  Ch.  J. : 

In  order  to  make  the  paper  itself  evidence  of  the  receipt  of  the 
money  it  ought  to  have  been  stamped.  The  consequence  of  its 
not  having  been  stamped  might  be,  that  the  party  who  paid  the 
money,  in  the  event  of  the  death  of  the  person  who  received  it, 
wonld  lose  his  evidence  of  such  payment.  Here  the  witness,  on 
seeing  the  entry  signed  by  himself,  said  that  he  had  no  doubt 
that  he  had  received  the  money.  The  *paper  itself  was  not  used  [  'i^)  ] 
as  evidence  of  the  receipt  of  the  money,  but  only  to  enable  the 
witness  to  refresh  his  memory ;  and  when  he  said  that  he  had 
no  doubt  he  had  received  the  money  there  was  sufficient  parol 
evidence  to  prove  the  payment. 

Baylby,  J. : 

Where  a  witness  called  to  prove  the  execution  of  a  deed  sees 
his  signature  to  the  attestation,  and  says  that  he  is,  therefore, 
sure  that  he  saw  the  party  execute  the  deed,  that  is  a  sufficient 
proof  of  the  execution  of  the  deed,  though  the  witness  add  that 
he  has  no  recollection  of  the  fact  of  the  execution  of  the  deed. 

Rule  refused, 
DOE  D.  OLDHAM  and  WIFE  v.  WOLLEY.  /®2«- 

April  28. 

(8  Barn.  &  Cress.  22—24 ;  S.  C.  nom.  Doe.  d.  Oldnall  v.  Deakin,  2  Man.  &  By.  

195 ;  6  L.  J.  K  B.  286 ;  S.  C.  at  Nisi  Prius,  3  Car.  &  P.  402.)  [  22  ] 

A  will  more  than  tliirty  years  old  may  be  read  in  evidence,  without 
proof  of  its  execution,  although  the  testator  has  died  within  thirty  years, 
and  some  of  the  subscribing  witnesses  are  proved  to  be  still  living.  After 
the  lapse  of  a  period  of  more  than  100  years :  Held,  also,  that  in  the 
absence  of  evidence  to  the  contrary,  the  death  of  a  party  without  issue 
might  be  presumed.  { 

Ejectment  for  lands  in  Worcestershire.     Plea,  the  general 
issue.      At  the  trial  before  Yaughan,  B.,  at  the  last  Spring 

+  3  B.  ft  C.  690.  Kennedy    (1887)   18  Q.   B.    D.  796, 

t  On    the   latter   point    see  also  59  L.  J.  Q.  B.  281,  and  (H.  L.  1889) 

Greaves  v.  Greenwood  (1877)  2  Ex.  D.  14  App.  Cas.  437.— R.  C. 

289,   46  L.  J.  Q.  B.   252;  Lyell  v. 
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Doe  d.       Assizes  for  Worcester,  it  appeared  that  the  lessors  of  the  plaintiflF 
r.  claimed  as  devisees  of  Frances  WoUey,  who  was  said  to  be  heir 

WoLLEY.  Qf  rp  if^oHgy,  ^ho  died  in  1800,  seised  of  the  estate  in  question, 
having  devised  it  to  his  widow  for  life,  remainder  to  his  right 
heirs.  This  will  was  dated  the  21st  February,  1798,  more  than 
thirty  years  before  the  trial,  but  one  of  the  subscribing  witnesses 
was  proved  to  be  still  living ;  and  it  was  insisted  for  the  defen- 
dant that  he  must  be  called  to  prove  the  execution  of  the  will,  as 
the  testator  had  died  within  thirty  years.  The  learned  Judge 
thought  that  the  thirty  years  must  be  computed  from  the  date  of 
the  will,  and  overruled  the  objection.  In  order  to  prove  that 
Frances  WoUey  was  heir  of  T.  Wolley  the  testator,  a  deed  was 
produced,  being  a  settlement  made  in  1689,  on  the  marriage  of 
Thomas  Wolley,  the  grandfather  of  T.  Wolley  the  testator ;  by 
which  it  appeared  that  he  had  several  brothers,  of  whom  Edward, 
[  ♦23  ]  the  *grandfather  of  Frances  Wolley,  was  the  youngest.  No 
evidence  was  given  to  shew  what  had  become  of  the  other  brothers, 
or  that  they  died  without  issue.  But  wills  of  some  members  of 
the  family,  made  after  the  date  of  the  marriage  settlement,  were 
produced,  and  they  did  not  mention  any  brothers,  except  the 
grandfather  of  T.  Wolley,  the  testator,  and  the  grandfather  of 
Frances  Wolley.  The  learned  Judge  said  that,  in  the  absence  of 
any  evidence  to  the  contrary,  the  jury  might  presume  that  they 
died  without  issue,  and  the  jury  found  a  verdict  for  the  plaintiff. 

Campbell  now  moved  for  a  new  trial  on  two  grounds ;  first, 
that  the  will  of  T.  Wolley  was  improperly  received  in  evidence, 
for  that  the  plaintiff  should  have  called  the  existing  subscribing 
witness  to  prove  the  due  execution  of  it.  There  is  a  great 
difference  between  deeds  and  wills ;  the  former  take  effect  from 
the  execution,  the  latter  from  the  death  of  the  testator.  They 
should  not,  therefore,  be  received  in  evidence  without  proof  of 
the  execution,  until  thirty  years  from  the  death  of  the  testator 
have  elapsed.  Besides,  whatever  might  be  the  case  if  the 
witnesses  could  be  presumed  to  be  dead,  that  cannot  apply  where 
evidence  of  their  existence  has  been  given.  In  M'Kenire  v. 
Fra8er\  it  appears  to  have  been  thought  that  the  evidence  of  a 

t  9  Vo8.  5. 
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subscribing  witness  to  a  will,  bearing  date  more  than  thirty  years       Doe  d. 
before  the  trial,  could  not  be  dispensed  with,  unless  it  were  shewn  r, 

that  he  could  not  be  found.  Secondly,  the  learned  Judge  ought  WoLLBr. 
not  to  have  allowed  the  jury  to  presume  that  the  elder  brothers 
of  Frances  *Wolley'8  grandfather  died  without  issue.  Doer  v.  [  '24  ] 
Griffin^  goes  further  than  any  former  case  :  there  it  was  proved 
that  a  person  went  abroad  and  died  there,  and  that  none  of  his 
family  ever  heard  that  he  was  married,  and  it  was  held  that  he 
might  be  presumed  to  have  died  without  issue  ;  but  there  the 
party  having  died  abroad,  other  evidence  could  hardly  be  expected, 
and  that  was  contrary  to  the  case  of  Richards  v.  Hichards,  I  cited 
in  a  note  to  the  report. 

Lord  Tbntbrdbn,  Ch.  J. : 

As  to  the  first  point  I  am  of  opinion  that  the  rule  of  computing 

the  thirty  years  from  the  date  of  a  deed  is  equally  applicable  to 

a  will.     The  principle  upon  which  deeds  after  that  period  are 

received  in  evidence,  without  proof  of  the  execution,  is,  that  the 

witnesses  may  be  presumed  to  have  died.    But  it  was  urged  that 

when  the  existence  of  an  attesting  witness' is  proved,  he  must  be 

called.     That,  however,  would  only  be  a  trap  for  a  nonsuit.     The 

party  producing  the  will  might  know  nothing  of  the  existence 

of  the  witness  until  the  time  of  the  trial.     The  defendant  might 

have  ascertained  it,  and  kept  his  knowledge  a  secret  up  to  that 

time,  in  order  to  defeat  the  claimant.     As  to  the  other  point  it 

must  at  all  events  be  admitted,  that  the  death  of  the  grandfather's 

brothers  might  be  presumed,  and  then,  in  order  to  raise  the 

objection,  two  affirmatives  must  be  presumed;   viz.  that  they 

did  marry,  and  did  leave  issue.    I   think  that  would  be  very 

unreasonable,  and  that  the  direction  of  the  learned  Judge  was 

right. 

Rule  refused. 

t  13  B.  E.  474  (15  East,  293).  t  13  E.  R.  475,  n.  (15  East,  294,  n.). 
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m<.       THE   KING  v.  The  Inhabitants  of  BIRMINGHAM. 

.jL  (8  Bam.  &  Orese.  29—35 ;  S.  C.  2  Man.  &  By.  230.) 

1^    ^  Where  a  marriage  was  solemnized  by  license  between  a  man  and 

woman,  the  former  being  a  minor,  whose  father  was  living,  and  who 
did  not  consent  to  the  marriage :  Held,  that  it  was  nevei-theless  valid, 
the  4  Geo.  IV.  c.  76,  s.  16,  which  requires  such  consent,  being  directory 
only. 

Upon  an  appeal  against  the  order  of  two  justices  for  the  city 
and  county  of  the  city  of  Coventry,  whereby  Luke  Smith  and 
Elizabeth  Smith  his  wife  were  removed  from  the  united  parishes 
of  Saint  Michael  and  the  Holy  Trinity,  in  the  city  and  county  of 
the  city  of  Coventry,  to  the  parish  of  Birmingham,  in  the  county 
of  Warwick,  the  Court  of  Quarter  Sessions  confirmed  the  order, 
subject  as  to  so  much  of  the  order  as  respects  the  settlement  of 
Elizabeth  Smith,  therein  described  as  the  wife  of  Luke  Smith, 
to  the  following  case  : 

The  pauper,  Luke  Smith,  was  married  to  Elizabeth  Smith, 
then  Elizabeth  Bratt,  in  the  year  1826,  by  license,  he  then  being 
a  minor  under  the  age  of  twenty-one  years,  and  having  his  father 
then  living,  who  did  not  consent  to  his  said  marriage.  It  was 
objected  by  the  appellants  that  his  marriage  was  void  under  the 
new  Marriage  Act,  stat.  4  Geo.  IV.  c.  76,  for  want  of  the  father's 
consent :  the  objection  was  overruled  by  the  Court.  The 
[  *30  ]  ^appellants  then  offered  evidence  to  prove  that  at  the  time  of 
said  marriage  Elizabeth  Smith,  then  Elizabeth  Bratt,  was  settled 
in  and  chargeable  to  the  parish  of  Little  Fackington,  and  that 
the  marriage  was  effected  and  brought  about  by  a  fraudulent 
contrivance  and  conspiracy  of  the  overseers  of  the  parish  of 
Little  Fackington,  for  the  purpose  of  changing  the  settlement 
of  Elizabeth  Smith,  then  Elizabeth  Bratt,  from  the  parish  of 
Little  Fackington  to  the  parish  of  Birmingham,  in  which  Luke 
Smith  was  then  settled.  The  Court  of  Quarter  Sessions  refused 
to  admit  the  evidence,  and  confirmed  the  order  of  removal,  subject 
to  the  opinion  of  the  Court  of  King's  Bench,  first,  upon  the 
validity  of  this  marriage  within  the  provisions  of  the  statute 
4  Geo.  IV.  c.  76 ;  secondly,  upon  the  propriety  of  the  rejection 
of  the  above-mentioned  evidence. 
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[The  appeal  having  been  argued,  the  Court  took  time  for    The  King 

consideration.]  Thk  Inhabi- 

tants OF 

BlBHINO- 

On  the  following  morning  the  judgment  of  the  Court  was        ham. 
delivered  by  t  ^*  ] 

Lord  Temtbrden,  Ch.  J.  [after  referring  to  the  repealed  statutes] : 

The  only  statute  now  to  be  considered  is  the  4  Geo.  IV.  c.  76, 
the  fourteenth  section  of  which  points  out  the  mode  in  which 
licenses  are  to  be  obtained,  and  the  matters  to  be  sworn  to  by  the 
parties  or  one  of  them  ;  and  one  of  those  matters,  where  either 
of  the  parties,  not  being  a  widower  or  widow,  shall  be  under  the 
age  of  twenty-one  years,  is,  that  the  consent  of  the  person  or 
persons  whose  consent  to  such  marriage  *is  required,  under  the  [  *35  ] 
provisions  of  this  Act,  has  been  obtained  thereto.  Then  the 
sixteenth  section  specifies  the  persons  who  shall  have  power  to 
consent,  and  proceeds,  "  and  such  consent  is  hereby  required 
for  the  marriage  of  such  party  so  under  age,  unless  there  shall 
be  no  person  authorized  to  give  such  consent."  The  language 
of  this  section  is  merely  to  require  consent,  it  does  not  proceed  to 
make  the  marriage  void,  if  solemnized  without  consent.  Then 
the  twenty-second  section  declares,  that  certain  marriages  shall 
be  null  and  void,  and  a  marriage  by  license  without  consent  is 
not  specified.  Thus  far,  therefore,  the  question  depends  upon 
the  direction  in  the  sixteenth  section ;  and  if  there  were  any 
doubt  upon  the  construction  of  that  section,  it  would  be  removed 
by  the  twenty- third,  which  enacts,  that  "if  any  valid  marriage 
solemnized  by  license  shall  be  procured  by  a  party  to  such 
marriage  to  be  solemnized  between  persons,  one  or  both  of  whom 
shall  be  under  age,  by  means  of  falsely  swearing  to  any  matter 
to  which  such  party  is  required  personally  to  depose,"  not  that 
the  marriage  shall  be  void,  but  that  all  the  property  accruing 
from  the  marriage  shall  be  forfeited,  and  shall  be  secured  for  the 
benefit  of  the  innocent  party,  or  the  issue  of  the  marriage.  This 
is  a  penalty  for  disobeying  the  direction  of  the  Legislature  given 
in  the  sixteenth  section,  and  is  calculated  to  prevent  fraudulent 
and  clandestine  marriages,  by  depriving  the  guilty  party  of  the 
pecuniary  benefit,  which  is  most  commonly  the  inducement 
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The  Kiko     moving  to  the  fraud.    For  these  reasons  it  appears  to  as  that 


The  Ikhabi    the  marriage  in  this  case  is  valid,  and  the  order  of  Sessions  right. 

TANTS  OP 

Birming- 
ham. 


Order  of  Sessions  confirmed^ 


1828. 
May  2. 

[36] 


R.   B.   BURLEIGH  and  Others  v.  E.   STOTT, 
Administratrix  of  T.  STOTT,   DECEASED.f 

(8  Bam.  &  Cress.  36—41 ;  S.  C.  2  Man.  &  Ry.  93 ;  6  L.  J.  K.  B.  232.) 

To  an  action  upon  a  joint  and  several  promissory  note  of  A.  and  B., 
the  latter  being  a  mere  surety,  brought  by  the  payee  against  theadminis  - 
trator  of  B.,  the  defendant  pleaded  that  the  cause  of  action  did  not 
accrue  within  six  years,  upon  which  the  plaintiff  took  issue.  The 
plaintiff  proved,  that  within  six  years,  and  during  the  lifetime  of  B.,  A. 
made  a  payment  on  account  of  the  note.  B.  afterwards  died:  Held, 
that  the  payment  operated  as  a  new  promise  by  B.  to  pay,  accordin;^ 
to  the  nature  of  the  instrument,  atid  that  his  administrator  was  liable 
on  the  note. 

Assumpsit  on  a  promissory  note  made  by  T.  Stott,  the  intestate, 
dated  4th  March,  1818,  for  600Z.,  payable  to  Robert  Burleigh, 
with  interest.  Common  money  counts.  Plea,  first,  the  general 
issue,  upon  which  issue  was  joined;  secondly,  the  Statute  of 
Limitations.  The  plaintiffs  replied,  a  writ  issued  on  the  8rd  of 
October,  1826,  by  the  plaintiffs  as  executors  against  the  defen- 
dant as  administratrix.  Rejoinder,  admitting  the  writ,  but 
alleging  that  the  causes  of  action  did  not  accrue  within  six  years 
of  the  issuing  of  the  same,  upon  which  issue  was  joined.  At  the 
trial  before  Lord  Tenterden,  Ch.  J.,  at  the  London  sittings 
before  Michaelmas  Term,  1827,  a  verdict  was  found  for  the 
plaintiffs  for  625Z.,  subject  to  the  opinion  of  this  Court  on  the 
following  case :  On  the  4th  March,  1818,  Thomas  Burleigh  and 
Thomas  Stott  signed  the  following  promissory  note : 

"£600.  London,  4th  March,  1818. 

"  On  demand  we  jointly  and  severally  promise  to  pay  Mr. 
Robert  Burleigh  the  sum  of  six  hundred  pounds,  with  lawful 
interest  thereon." 

The  note  was  given  by  T.  Burleigh  to  Robert  Burleigh  for 
money  lent,  and  T.  Stott  was  merely  a  surety.    On  the  10th 

t  Followed  in  Channell  v.  Dt'tchbtim  (1839)  5  M.  &  W.  494,  9L.  J.  Ex.  1 ; 
and  in  Ooddard  v.  Ingram  (1842)  3  Q.  B.  839.— B.  C. 
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October,  1818,  T.  Burleigh  paid  to  Robert  Burleigh  the  interest  Burleigh 
then  due  on  the  note,  and  the  following  indorsement  was  there-  stott. 
upon  made  upon  it  by  *Robert  Burleigh  :  "  Received  the  interest  C  *S7  ] 
on  this  note  to  the  10th  October,  1818.  R.  Burleigh."  On 
the  10th  October,  1820,  T.  Burleigh  paid  to  Robert  Burleigh 
the  interest  then  due  on  the  note,  and  1001.  on  account  of  the 
principal,  and  thereupon  the  following  indorsement  was  at  the 
same  time  made  upon  the  note  by  Robert  Burleigh:  "Received 
the  interest  pn  this  note  to  the  10th  October,  1820 ;  also  lOOZ. 
on  account  of  the  principal,  leaving  due  5001.  R.  Burleigh." 
From  his  signing  the  note  till  his  death  T.  Stott  had  no  communi- 
cation with  Thomas  Burleigh  about  the  note.  Robert  Burleigh 
always  applied  to  Thomas  Burleigh  for  money.  The  payments 
on  the  10th  October,  1818,  and  10th  October,  1820,  were  made 
by  Thomas  Burleigh,  without  any  communication  with  T.  Stott. 
T.  Stott  died  on  the  8rd  March,  1821,  and  Robert  Burleigh  died 
on  the  8th  July  in  that  year.  The  writ  of  latitat  in  this  cause 
was  duly  issued  on  the  Brd  October,  1826.  The  question  for  the 
opinion  of  this  Court  was,  whether  the  plaintiflFs,  under  these 
circumstances,  were  entitled  to  recover. 

[After  argument :] 

LoBD  Tbntbrden,  Ch.  J. :  [  39  ] 

I  am  of  opinion  that  the  plaintiffs  are  entitled  to  recover.  I 
quite  agree  with  the  late  decisions  which  have  established,  that 
in  order  to  satisfy  the  Statute  of  Limitations  there  must  be 
evidence  of  a  *promise  to  pay  within  the  six  years.  But  I  think  [  ^40  ] 
that  in  this  case  there  was  sufficient  evidence  of  a  promise  by  the 
intestate  within  six  years  to  pay  jointly  and  severally  according 
to  the  form  of  this  note.  Suppose  the  note  had  been  joint  only, 
there  could  not  have  been  any  doubt  that  a  part-payment  by  one 
of  the  joint  promisors  would  refer  to  the  nature  of  the  note,  and 
operate  as  an  admission  by  all  the  joint  promisors  that  the  note 
was  unsatisfied,  and  therefore  as  a  promise  by  all  to  pay  the 
residue.  Here  the  note  is  joint  and  several,  and  the  plaintiffs 
are  bound  to  sue  as  if  it  was  the  several  note  of  the  intestate, 
because  Stott,  one  of  the  joint  promisors,  is  dead.    It  is  said 
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Burleigh  that  it  must  be  considered  as  if  there  were  three  notes,  one  joint 
Stott.  and  two  several  notes,  and  that  the  payment  by  one  only  operates 
as  an  admission  so  far  only  as  the  joint  promise  is  concerned, 
and  no  further,  and,  consequently,  that  the  joint  promise  being 
at  an  end  by  the  death  of  one  of  the  copromisors,  the  action  is 
not  maintainable.  If  we  were  so  to  hold,  I  think  we  should  put 
the  law  on  too  nice  a  distinction.  I  am  of  opinion,  that  a  part- 
payment  by  one  is  an  admission  by  both  that  the  note  is 
unsatisfied,  and  that  it  operates  as  a  promise  by  both  to  pay 
according  to  the  nature  of  the  instrument,  and,  consequently,  as 
a  promise  by  the  defendant's  intestate  to  pay  on  this  his  several 
promissory  note.  The  judgment  of  the  Court  must,  therefore, 
be  for  the  plaintiff. 

Baylby,  J. : 

I  consider  this  as  a  joint  and  several  promissory  note.  I 
think  that  the  part-payment  by  one  operates  in  point  of  legal 
effect  as  a  new  promise,  by  all  and  each  6t  the  promisors,  to  pay 
according  to  the  nature  of  the  instrument. 

[  *1  ]  HOLROYD,  J. : 

Whitcomb  v.  Whiting, \  and  Jackson  v.  Fairbank^X  are  in  point, 
and  must  govern  the  present  case.  It  is  conceded  that  part- 
payment  by  one  of  two  joint  promisors  within  the  six  years  being 
an  admission  that  the  note  is  unsatisfied,  operates  as  a  promise 
by  both  to  pay  the  joint  note.  I  also  think  that  such  payment 
operates  as  a  new  promise  to  the  full  extent  of  the  original 
promise  contained  in  the  instrument.  The  joint  and  several 
promises  apply  to  the  same  sum  of  money.  It  was  a  joint  debt, 
though  there  was  a  several  promise  by  each  to  pay  it.  In  the 
case  of  a  joint  and  several  bond  payment  by  one  operates  as 
payment  by  all.§  So  a  release  to  one  is  a  release  to  all.  In 
this  case  Stoit  has  had  the  benefit  of  the  part-payment,  and  he 
ought  to  bear  the  burden.  It  seems  to  me  that  where  two 
persons  jointly  and  severally  promise  to  pay  one  and  the  same 

t  Doug.  652.  §  See  Bac.    Abr.   tit.  Obligation, 

1  2  H.  Bl.  340.  D.  4. 
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sum  of  money,  each  of  them  makes  the  other  his  agent  for  the     Bublbioh 

purpose  of  making  any  payment  in  respect  of  that  sum  of  money.        stott. 

That  being  so,  then,  Burleigh  made  the  payment  in  question  as 

the  agent  and  by  the  authority  of  Stott.     It  was,  therefore,  an 

admission  by  the  latter  that  the  sum  remaining  due  on  the  note 

was  an  existing  debt,  and  it  operated  as  a  fresh  promise  by  him 

to  pay  the  same. 

Judgment  for  the  'plaintiffs. 


The  dock  COMPANY  at  KINGSTON-UPON-HULL        J828. 

May  3. 

V.  LA   MAECHE.  — 


(8  Bam.  &  Cress.  42—54 ;  S.  C.  2  Man.  &  By.  107 ;  6  L.  J.  K.  B.  216.) 

By  an  Act  of  Parliament,  certain  persons  were  incorporated  as  the 
Hull  Dock  Company,  and  premises  (previously  the  property  of  the  Crown) 
were  given  to  them  for  the  purposes  of  the  Act,  and  they  were  authorised 
to  make  a  dock,  quays,  wharfs,  ftc,  which,  it  was  enacted,  should  be 
vested  in  them  for  the  purposes  of  the  Act.  Amongst  other  things  it 
was  provided,  that  '*  all  goods,  &c.  which  should  be  landed  or  discharged 
upon  any  of  the  quays  or  wharfs  which  should  be  erected  by  virtue  of 
that  Act,  should  be  liable  to  pay,  and  should  be  charged  and  chargeable 
with  the  like  rates  of  wharfage  and  payments  as  were  usually  taken  or 
received  for  any  goods,  &c.  loaded  or  discharged  upon  any  quays  or- 
wharfs  in  the  port  of  London: "  Held,  that  as  the  premises  were  only 
vested  in  the  Company  for  the  purposes  of  the  Act  they  had  no  common- . 
law  right  to  a  compensation  for  the  use  of  them,  and  that  the  statute 
did  not  give  them  any  right  to  claim  wharfage  for  goods  shipped  off 
from  their  quays. 

This  was  an  action  of  indebitatus  assumpsit  for  wharfage,  with 
the  usual  money  counts.  Plea,  the  general  issue.  At  the  trial 
before  Bay  ley,  J.,  at  the  Spring  Assizes  for  the  county  of  York, 
1827,  a  verdict  was  found  for  the  plaintiffs,  damages  72.  Ss.  8d.^ 
subject  to  the  opinion  of  this  Court  on  the  following  case : 

The  plaintiffs  were  the  Dock  Company  of  Kingston-upon-HuU^ 
who  were  incorporated  under  an  Act  of  Parliament  passed  in  the 
14  Geo.  III.  By  the  fifteenth  section  they  were  authorized 
within  seven  years  to  make  a  dock,  and  a  quay  or  wharf,  of  a 
sufficient  and  convenient  length,  for  the  trade  and  business  of 
the  said  town  and  port,  which  should  range  along  the  side  of  the 
dock  next  the  town ;  which  quay  or  wharf  should  be  deemed  and 
taken  to  be  a  legal  quay  or  wharf  for  the  landing  and  discharging, 
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The  Kino-    lading  and  shipping,  of  any  goods,  wares,  and  merchandize.     By 

8T0N.UP0N-  X-         <o       *i  -x-  .1      i    .  1         .  .  ,  ,  . 

Hull  Dock  section  18,  after  reciting  that  in  order  to  promote  an  undertaking 
Company     ^^  beneficial  with  regard  to  his  Majesty's  revenue,  so  useful  to 

LaMaechb.  navigation,  and  so  conducive  to  the  advancement  and  security 
of  commerce,  his  Majesty  had  been  graciously  pleased  to  signify 
his  consent  to  grant  and  appropriate,  for  the  purposes  before 
mentioned,  and  no  other,  certain  premises  therein  described : 
[  **3  ]  those  premises  were  granted  to  the  *Dock  Company,  to  be  applied 
and  appropriated  for  and  to  the  uses  and  purposes  before  men- 
tioned, and  for  the  necessary  purposes  relative  thereto,  and  no 
other.  By  the  42  Geo.  III.,  after  reciting  the  former  Act,  and 
that  the  dock  made  was  insufiBcient  for  the  increased  trade  of  the 
port  of  Hull,  and  that  the  Company  were  willing  to  make  a  new 
dock,  quays,  or  wharfs,  &c.  on  part  of  the  premises  granted  to 
them  by  the  former  Act,  power  was  given  to  them  so  to  do,  and 
they  are  now  the  owners  and  proprietors  of  several  quays  or 
wharfs,  and  warehouses,  situate  on  the  side  of  the  docks  erected 
pursuant  to  those  statutes.  The  claim  made  by  the  Dock  Com- 
pany was  of  the  sum  of  71.  5«.  8rf.,  being  the  amount  of  wharfage 
due  on  goods  loaded  by  the  defendant,  a  merchant  at  Hull,  on 
board  certain  vessels  from  their  wharfs.  It  was  admitted  by  the 
defendant  that  the  goods  were  so  loaded,  and  that  the  sum  of 
11.  58.  8d.,  if  in  law  chargeable,  was  the  proper  amount  according 
to  the  rate  usually  charged  in  the  port  of  London.  It  was  also 
admitted  by  the  plaintiffs  that  the  said  goods  had  been  previously 
landed  at  their  wharfs,  and  had  paid  wharfage  for  such  landing, 
and  that  after  such  payment  a  part  of  them  had  been  removed  to 
the  premises  of  the  defendant,  and  the  other  part  to  the  premises 
of  other  persons,  where  they  had  respectively  remained  for  some 
time  previously  to  their  being  again  brought  to  the  plaintiff's 
wharfs  to  be  so  loaded  as  before  mentioned.  By  section  45  of 
the  14  Geo.  III.  it  was  provided  as  follows :  "  Provided  also,  and 
be  it  further  enacted  and  declared,  that  all  goods,  wares,  and 
merchandize  which  shall  be  landed  or  discharged  upon  any  of 
the  quays  or  wharfs  which  shall  be  erected  by  virtue  of  this  Act, 
[  ^44  ]  shall  be  liable  to  pay,  and  shall  be  charged  *and  chargeable  with 
the  like  rates  of  wharfage  and  payments  as  are  usually  taken 
or  received   for   any  goods,  wares,  or  merchandize  loaded  or 
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discharged  upon  any  quay  or  wharfs  in  the  port  of  London,  and 
shall  be  paid  to  the  respective  Company  and  owners  of  the  said 
quays  or  wharfs  so  to  be  erected  as  aforesaid,  in  like  manner  as 
the  rates  and  duties  established  by  this  Act  are  hereby  directed  to 
be  paid."    By  a  previous  section  (42)  it  was  provided  as  follows: 
"  And  be  it  further  enacted,  by  the  authority  aforesaid,  that  in 
consideration  of  the  great  charges  and  expenses  which  by  the 
making,  building,  erecting,  and  providing  such  basin  or  dock, 
quay  or  wharf,  reservoirs,  sluices,  bridges,  roads,  and  works,  and 
the  supporting,  maintaining,  and  keeping  the  same  in  repair  for 
the  future  will  amount  unto,  there  shall  be  payable  and  paid 
from  and  after  the  said  81st  day  of  December,  1774,  to  the  said 
Company,  or  to  their  collectors  or  deputies  for  their  use,  for 
every  ship  or  vessel  (the  King's  ships  of  war  and  other  ships  and 
vessels  employed  in  his  Majesty's  service  only  excepted)  coming 
into  or  going  out  of  the  said  harbour,  basin,  or  docks  within  the 
port  of  Kingston-upon-HuU,  or  unlading  or  putting  on  shore,  or 
lading  or  taking  on  board  any  of  their  cargo,  or  any  goods, 
wares,  or  merchandize  within  the  said  port,  by  the  master  or 
commander,  owner  or  owners,  of  every  such  ship  or  vessel,  the 
several  rates  or  duties  of  tonnage  according  to  the  full  of  the 
reach  and  burden  hereafter  particularly  rated  and  described; 
that  is  to  say  (here  follows  a  scale  of  rates);  which  rates  or 
duties  shall  be  and  are  hereby  vested  in  the  Dock  Company  as 
their  own  proper  monies,  and  to  and  for  their  own  proper  use 
and  behoof,  for  the  purposes  aforesaid,  and  shall  be  paid  at  the 
time  of  such  ship's  or  vessel's  *entry  inwards,  or  clearance  or 
discharge  outwards ;  or  in  case  any  ships  or  vessels  shall  not 
enter  as  aforesaid,  then  at  any  time  before  sjich  ships  or  vessels 
shall  proceed  from  the  said  port,  at  the  custom-house  in  the  said 
port ;  so  as  no  ship  or  vessel  shall  be  subject  or  liable  to  the 
payment  of  the  said  rates  or  duties,  or  any  of  them,  more  than 
once  for  the  same  voyage  both  out  and  home,  notwithstanding 
such  ship  or  vessel  may  go  out  and  return  with  a  loading  of 
goods  or  merchandize."    And  by  the  42  Geo.  III.,  by  which  a 
new  basin  was  authorized  to  be  made,  it  was  provided  as  follows: 
**  And  be  it  further  enacted,  that  all  goods,  wares,  and  merchan- 
dize, which  shall  be  landed  or  discharged  on  any  of  the  wharfs 
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The  King,  which  shall  be  made  and  built  on  the  east  and  west  sides,  or 
Hull  Dock  north  and  south  ends  of  the  basin  or  dock,  and  entrance  hereby 
^^^^^  directed  to  be  made,  shall  be  liable  to  pay,  and  shall  be  charged 
LaMarche.  an(j  chargeable  with  the  like  rates  of  wharfage  and  payments  to 
the  said  Dock  Company  as  are  or  may  be  taken  or  received  by 
them  for  any  goods,  wares,  or  merchandize  loaded  or  discharged 
upon  the  quays  or  wharfs  of  the  basin  or  dock  made  in  pursuance 
of  the  said  recited  Act ;  and  that  the  said  Dock  Company  shall 
have  and  be  e*i titled  to  the  like  powers  and  remedies  for  the 
recovery  thereof  as  are  given  by  the  said  recited  Act  for  the 
recovery  of  the  rates  and  duties  thereby  granted."  Besides  the 
quays  or  wharfs  erected  by  the  Dock  Company  under  the  different 
powers  given  by  the  14  Geo.  III.,  there  were  also,  in  the  town 
and  port  of  Hull,  certain  other  quays  or  wharfs  the  property  of 
different  individuals,  which  quays  or  wharfs  were  erected  pur- 
suant to  certain  provisions  in  the  third  section  of  that  Act.  By 
that  section  it  was  provided  as  follows  :  "  And  whereas  there  are 
[  •46  ]  certain  *staiths  situate  on  the  west  side  of  the  river  Hull  between 
T.  W.'s  ship-yard  and  a  certain  staith  called  Rotten  Herring 
Staith,  at  which  staiths  the  proprietors  thereof  have  from  time 
immemorial  landed  and  discharged,  laden  and  shipped  goods, 
wares,  and  merchandize ;  and  whereas  it  is  reasonable  that  this 
privilege  should  be  continued  to  the  proprietors  of  the  staiths, 
be  it  therefore  further  enacted,  by  the  authority  aforesaid,  that 
when  and  as  soon  as  the  basin  or  dock  hereinafter  mentioned 
and  directed  to  be  made  shall  be  fit  for  the  reception  of  loaded 
ships,  and  not  sooner,  it  shall  be  lawful  for  all  and  every  the 
proprietors  of  the  said  staiths  to  build  and  make  at  their  own 
expense  and  charge  commodious  quays  .or  wharfs  opposite  to 
their  said  staiths  respectively,  to  be  erected  upon  piles  of  wood, 
and  not  otherwise,  and  to  project  into  the  haven  of  the  said  river 
Hull  fifteen  feet,  to  be  open  at  all  times  to  the  officers  of  his 
Majesty's  revenue  by  a  free  and  clear  communication  with  the 
common  staiths  adjoining ;  on  which  quays  or  wharfs,  when  so 
made  and  erected,  it  shall  be  lawful  to  ship  off,  land,  and  dis- 
charge all  goods  called  sufferance  goods,  that  is  to  say,  hemp, 
iron,  flax,  yarn,  timber,  raff,  and  all  other  goods  and  merchandize 
whatever  which  are  permitted  to  be  shipped  off  or  landed  in  the 
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port  of  London  as  sufferance  goods,  and  under  the  like  regu- 
lations." 

By  his  Majesty's  Order  in  Council,  dated  23rd  July,  1800,  after 
reciting  the  Act  for  rebuilding  the  city  of  London,  and  its  provi- 
sions relative  to  wharfage  rates  on  the  quays  there  (which  by 
that' Act  were  to  be  settled  by  an  Order  in  Council),  and  that 
proper  provisions  for  that  purpose  had  not  been  made,  and  that 
a  certain  *table  of  rates  had  been  prepared,  which  table  of  rates 

is  set  out  in  the  order,  and  is  as  follows : 

8.  d. 

Alum,  the  ton,     -        -        -       1  8 

Arsenic,  the  ton,  -        -        -      1  8 

and  so  on  for  other  goods,  a  certain  sum  for  each  ton,  bag,  or 
hogshead,  as  the  case  may  be,  the  said  Order  in  Council  concludes 
as  follows  :  '*  His  Majesty  this  day  took  the  said  table  of  rates 
for  wharfage  and  cranage  into  his  royal  consideration,  and  hath 
assessed  and  allowed,  set  out  and  appointed,  and  doth  hereby, 
with  the  advice  of  his  Privy  Council,  assess  and  allow,  set  out 
and  appoint,  the  said  several  and  respective  rates  for  wharfage 
and  cranage  contained  in  the  said  table,  and  doth  order  and 
appoint  that  such  rates  respectively,  and  no  other,  shall  and 
may  be  taken  for  the  wharfage  and  cranage  of  all  such  goods 
and  merchandize  respectively  as  are  in  the  said  table  mentioned, 
which  shall  at  any  time  hereafter,  by  any  person  whatsoever,  be 
brought  unto,  shipped,  loaden,  or  unloaden,  at  or  from  any  wharf 
or  wharfs  within  the  city  of  London,  or  the  liberties  thereof,  and 
that  it  shall  and  may  be  lawful  for  the  present  owner  or  owners, 
proprietor  or  proprietors,  of  the  said  wharfs,  and  his  or  their 
heirs  or  assigns,  lessees,  tenants,  or  under-tenants,  from  time  to 
time,  and  at  all  times  hereafter,  to  demand  of,  and  receive  from, 
every  person  who  shall  hereafter  bring  unto,  ship  from,  or  load 
or  unload  at  the  aforesaid  quays  or  wharfs  respectively  any  such 
goods  or  merchandize  respectively,  the  several  rates  for  cranage 
and  wharfage  which  by  the  aforesaid  table  are  assessed  and 
appointed  to  be  paid  for  the  same,  and  no  other;  and  to  the 
intent  all  persons  concerned  may  know  what  they  are  to  pay  for 
the  ^cranage  and  wharfage  of  their  goods  as  aforesaid,  it  is 
further  ordered,  that  this  order  and  table  of  rates  be  published 
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The  Kiko-     in  the  London  Gazette,  and  that  a  copy  of  the  said  table  of  rates 

Hull  Dock    shall,  according  to  the  direction  of  the  aforesaid  Act  of  Parlia- 

CoMPANY     iu3iit^  be  tgpt  constantly  hanging  up  in  the  most  public  part  and 

LaMabche.   place  of  each  and  every  of  the  said  wharfs  or  quays,  and  another 

at  the  Custom  House,  for  all  persons  concerned  to  resort  unto, 

and  make  use  of  as  they  shall  have  occasion. 

The  case  was  argued  on  a  former  day  in  this  Term  by 

Alderson,  for  the  plaintiffs,     *     *     ♦ 

[  50  ]  Parke,  contra.     ♦     «     * 

Cur.  adv.  vtUt. 

[  61  ]  The  judgment  of  the  Court  was  now  delivered  by 

Lord  Tbnterdbn,  Ch.  J. : 

Two  points  were  made  on  behalf  of  the  plaintiffs  in  this  case ; 
first,  that  they,  as  owners  of  the  wharf,  were  at  common  law- 
entitled  to  a  remuneration  for  the  use  of  the  wharf ;  and,  secondly, 
that  they  had  such  right  upon  the  words  of  the  statute.  Our 
[  •52  ]  opinion  is  against  them  on  both  points.  On  the  *first,  we  think 
that  under  the  statute  in  question  the  plaintiffs  cannot  claim  any 
thing  that  is  not  expressly  given.  It  contains  several  recitals, 
and  in  particular  that  it  is  expedient  that  lawful  quays  should  be 
established  at  the  port  of  Eingston-upon-Hull  for  the  shipping 
and  landing  of  goods  imported  there,  and  exported  from  thence, 
in  such  manner  as  thereinafter  expressed.  It  then  gives  the 
owners  of  private  staiths,  and  to  the  Corporation  of  Hull,  certain 
powers  as  to  substituting  quays  for  old  staiths.  It  then  enacts, 
that  the  mayor  and  burgesses  of  Hull,  and  certain  other  persons, 
shall  be  a  corporation ;  and  after  reciting  that  his  Majesty  had 
consented  to  give  them  certain  premises  for  the  purposes  of  the 
Act,  it  vests  those  premises  in  the  Dpck  Company,  "  to  be  applied 
to  the  uses  and  purposes  mentioned  in  the  Act,  and  no  other ;  '* 
and  section  25  vests  in  them  all  quays,  &c.  made  in  pursuance 
of  the  Act,  except  those  substituted  for  staiths.  A  sum  of  money 
was  given  to  them  out  of  the  revenues  of  customs,  and  other 
money  was  raised  amongst  themselves;  and  by  section  42,  in 
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consideration  of  the  expense  of  making  and  maintaining  the  dock,     The  Kino- 
certain  tonnage  duties  on  shipping  were  given ;  and  by  section  45    eull^Dock 
the  Company  were  authorized  to  demand  certain  wharfage  dues.     Compaky 
This  was  clearly  a  bargain  made  between  a  company  of  adventurers  L^  March  e. 
and  the  public,  and  as  in  many  similar  cases,  the  terms  of  the 
bargain  are  contained  in  the  Act,  and  the  plaintiffs  can  claim 
nothinp:  which  is  not  clearly  given.     We  come,  therefore,  to  the 
second  question,  viz.  whether  the  dues  now  claimed  are  clearly 
given  by  the  Act?    The  clause  particularly  applicable  to  this 
subject  is  the  forty-fifth.     It  is  in  these  words  :  **  All  goods,  &c. 
which  shall  be  landed  or  discharged  upon  *any  of  the  quays  or        [  'oS  ] 
wharfs  which  shall  be  erected  by  virtue  of  this  Act,  shall  be 
liable  to  pay,  and  shall  be  charged  and  chargeable  with  the  like 
rates  of  wharfage  and  payments  as  are  usually  taken  or  received 
for  any  goods,  &c.  loaded  or  discharged  upon  any  quays  or  wharfs 
in  the  port  of  London."     The  first  part  of  the  section  specifies 
what  goods  shall  be  subject  to  charge,  those  landed  or  discharged. 
It  then  specifies  what  rates  shall  be  taken,  and  they  are  the  same 
as  upon  goods  loaded  or  discharged  in  London.    It  is  said  that 
this  word  "loaded,"  as  the  sentence  stands,  is  clearly  wrong; 
but  we  are  not  called  upon  to  give  an  opinion  as  to  that,  the 
charge  in  London  being  the  same  both  ways.     It  is  further  said, 
that  to  make  the  whole  sensible,  the  word  "landed,"  in  the 
former  part  of  the  section,  should  be  read  "  loaded ;  "  but  at  the 
same  time  it  must  be  admitted  that  the  language  would  still  be 
inaccurate,  for  it  would  then  speak  of  goods  "  loaded  upon  "  the 
quays,  whereas  it  should  be  "  loaded  from."    But  there  are  other 
parts  of  the  statute  which  remove  all  doubt.     It  first  recites  the 
statute  of  Car.  II.  relating  to  places  for  shipping  or  loading,  and 
landing  or  discharging  goods;  then,  that  it  was  expedient  to 
establish  legal  quays  at  Hull  for  the  shipping  and  landing  of 
goods  exported  and  imported.    Then  it  speaks  of  staiths  at  which 
the  proprietors  had  from  time  immemorial  landed  and  discharged, 
laden  and  shipped  goods.    It  is,  therefore,  clear  that  the  Legis- 
lature knew  how  to  use  terms  applicable  both  to  shipping  and 
landing  when  they  wished  to  do  so.    Another  argument  was, 
that  unless  wharfage  dues  could  be  claimed  by  the  Company  for 
shipping  as  well  as  landing,  the  owners  of  private  staiths  would 
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The  Kino-  lose  that  privilege.     But  it  does  not  appear  clearly  that  they 

Hull  Dock  ever  had  a  *right  to  wharfage  dues  both  ways ;   and,  at  all 

Company  events,  they  are  now  in  as  good  a  situation  as  the  Dock  Com- 

La  Maechb.  pany.    For  these  reasons,  we  think  that  our  judgment  must  be 

[  *^*  ^       for  the  defendant. 

Postea  to  the  defendant. 


1828. 
Afay  7. 

[78] 


THE   KING  V.   The    Inhabitants   of   MAULDEN. 

(8  Bam.  &  Cress.  78—82  ;  S.  C.  2  Man.  &  By.  146  ;  6  L.  J.  M.  C.  76.) 

An  order  of  justices  made  under  the  5  Geo.  IV.  c.  71,t  stated,  *'  that 
the  justices,  after  due  examination  had  on  oath,  having  adjudged  the 
legal  place  of  settlement  of  a  pauper  lunatic,  confined  in  a  lunatic 
asylum,  to  be  in  M.,  did  thereby  require  the  churchwardens  and  over- 
seers of  M.  to  pay  to  the  treasurer  of  the  lunatic  asylum  10/.  16«.  due 
for  twenty-four  weeks'  maintenance,  &c.  being  at  the  rate  of  9s.  per 
week,  and  to  pay  the  same  weekly  sum  diuing  so  long  a  time  as  the 
pauper  should  remain  therein."  The  parish  of  M.  appealed  against  this 
order,  and  in  their  notice  of  appeal  described  it  as  an  order  of  settlement 
and  maintenance :  Held,  that  as  the  parish  of  M.  had  treated  this  as  the 
order  of  settlement,  it  must  be  presumed  that  there  was  no  other  order, 
and,  therefore,  the  words,  *'  having  adjudged,"  must  be  understood  as 
words  of  present  adjudication,  and  that  the  order  was  good  in  this 
respect :  Held,  secondly,  that  so  much  of  the  order  as  was  retrospective 
was  bad,  but  that  it  was  good  for  the  residue. 

This  was  an  appeal  against  an  order  of  two  justices,  which 
was  in  the  following  words :  "  To  the  churchwardens  and  over- 
seers of  the  poor  of  the  parish  of  Maulden,  in  the  county  of 
Bedford,  we,  G.  C.  and  T.  B.,  clerks,  two  of  his  Majesty's  justices 
of  the  peace  acting  in  and  for  the  said  county,  by  virtue  of  the 
powers  vested  in  us  by  an  Act  of  the  5  Geo.  IV., t  entitled  *  An 
Act  to  amend  several  Acts  for  the  better  care  and  maintenance  of 
lunatics,  being  paupers  or  criminals,  in  England,'  and  by  desire 
of  the  visiting  justices  of  the  General  Lunatic  Asylum  at  Bedford, 
in  the  said  county,  after  due  examination  had  on  oath,  having 
adjudged  the  legal  place  of  settlement  of  Elizabeth  Cole,  now 


t  The  Act  here  mentioned  has 
been  since  repealed,  and  the  existing 
provisions  on  the  subject  are  now 
contained  in  the  Criminal  Lunatics 
Act,  1884  (47  &  48  Vict.  c.  64).  The 
case  is  chiefly  important  for  Lord 
Tenterdek's     judgment     on     the 


principle  as  to  the  retrospective 
eSect  of  an  order  affecting  rates. 
The  case  on  this  point  is  referred  to 
and  followed  in  Bradford  Union  v. 
WilU  Clerk  of  the  Peace  (1868)  L.  E, 
3  Q.  B.  604,  618 ;  37  L.  J.  M.  C. 
139.— B.  C. 
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a  pauper  lunatic  confined  in  the  said  lunatic  asylum  at  Bedford,  Bex 
to  be  in  the  parish  of  Maulden,  do  hereby  by  virtue  of  the  powers  jhb  Inhabi- 
vested  in  us  by  an  Act  of  the  48  Geo.  III.,+  entitled  '  An  Act  for  ^^^"^om 
the  better  care  and  maintenance  of  lunatics,  being  paupers  or 
criminals,  in  England,'  require  you,  the  churchwardens  and 
overseers  of  the  poor  of  the  said  parish  of  Maulden,  to  pay  to 
the  treasurer  of  the  said  asylum  the  sum  of  101.  16a.,  being  the 
amount  due  for  twenty-four  weeks'  maintenance,  medicine,  and 
clothing  of  the  said  Elizabeth  Cole,  at  the  rate  of  9a.  per  week, 
as  fixed  upon  by  the  visiting  justices  of  the  ♦said  asylum,  from  [  ^79  ] 
the  2nd  November,  1826,  to  the  19th  April,  1827,  the  day  of 
making  this  our  order ;  and  we  do  further  order  and  direct  you, 
the  churchwardens  and  overseers  of  the  poor  of  the  parish  of 
Maulden,  to  pay,  from  the  date  hereof,  the  sum  of  da.  per  week, 
or  such  other  weekly  sum,  to  the  treasurer  of  the  said  asylum  for 
the  time  being,  as  shall  from  time  to  time  be  fixed  upon  by  the 
visiting  justices  of  the  asylum  as  a  fit  rate  of  maintenance, 
medicine,  and  clothing  of  the  said  Elizabeth  Cole,  during  so  long 
time  as  Elizabeth  Cole  shall  be  and  remain  in  the  asylum."  It 
appeared  by  the  notice  of  appeal  that  the  appellants  appealed 
against  the  order  as  an  order  of  settlement  and  maintenance. 
The  Sessions  having  confirmed  this  order,  BoUand,  in  last  Hilary 
Term,  obtained  a  rule  to  shew  cause  why  the  original  order,  and 
the  order  of  Sessions,  should  not  be  severally  quashed  for  their 
insufficiency,  upon  the  ground,  first,  that  it  did  not  contain  any 
distinct  adjudication  that  the  pauper  was  settled  in  Maulden, 
and,  secondly,  that  it  was  retrospective. 

[After  argument :] 

LoBD  Tbntbrdbn,  Ch.  J. :  [  81  ] 

I  think  that  on  reading  the  order  and  the  notice  of  appeal,  we 
must  assume  that  there  was  but  one  order,  and  one  proceeding. 
The  appellants  by  the  notice  of  appeal  treat  the  order  in  question 
as  an  order  of  settlement.  That  being  so,  the  first  question  is, 
Whether  there  appears  on  the  face  of  the  order  a  sufficient 
adjudication  by  the  justices  that  the  pauper's  last  place  of  settle- 

t  Bepealed :  see  the  note  on  the  last  page. 
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Bex  ment  was  in  Maulden?  The  justices  say  in  their  order  ''that 
The  inhabi-  they,  by  virtue  of  the  powers  vested  in  them  by  the  statute 
Mauu)en  ^  ^®^'  ^^•'  ^^^^^  ^^®  examination  had  on  oath,  having  adjudged 
the  legal  place  of  settlement  of  the  pauper  to  be  in  Maulden." 
Now  it  is  conceded,  that  if  the  justices  had  said  ''that  they  do 
adjudge,"  it  would  have  been  sufficient.  As  the  appellants,  how- 
ever, by  their  notice  of  appeal  treat  the  order  in  question  as  an 
order  of  settlement,  we  must  assume  that  there  was  no  other 
order  made ;  and  if  that  be  so,  we  cannot  understand  the  words 
"  having  adjudged  "  to  have  been  used  in  any  other  sense  than 
that  which  would  have  belonged  to  the  words  "do  adjudge." 
The  next  question  is.  Is  the  order  good  altogether  ?  It  is  objected 
to  as  being  retrospective.  The  effect  of  a  retrospective  order  is 
to  bring  on  inhabitants  who  ought  not  to  bear  it  a  charge  incurred 
during  a  former  period.  It  is  quite  unnecessary  that  the  justices 
should  have  the  power  of  making  a  retrospective  order;  for  an 
order  for  the  payment  of  a  weekly  maintenance  might  have  been 
made  as  soon  as  the  pauper  was  placed  in  the  asylum ;  and  as 
there  is  not  any  necessity  that  the  justices  should  have  such 
power,  and  as  no  such  power  is  expressly  reserved  to  them,  I  am 
of  opinion  that  they  had  it  not.  This  order,  therefore,  so  far  as 
[  *82  ]        *it  relates  to  the  bygone  time  is  bad,  but  good  as  to  the  residue. 

Rule  absolute  for  quashing  the  order  as  to  the  lOZ.  16«.  ; 
discharged  as  to  the  residue. 


1828.  BOLLAND   AND   Others  v.  J.   NASH.f 

May  9.  _ 

—L  (8  Barn.  &  Cress.  105—111 ;  S.  C.  2  Man.  &  By.  189;  6  L.  J.  K.  B.  244.) 

[  105  ]  A.  kept  cash  with  M.  &  Co.  bankers,  and  accepted  a  bill  drawn  by  one 

of  the  partners  in  the  house  of  M.  &  Co.,  and  indorsed  by  that  partner 
to  M.  &  Co.,  who  discounted  it,  and  afterwards  indorsed  it  for  value  to 
S.  Before  the  bill  became  due,  M.  &  Co.  became  bankrupts,  having 
funds  in  the  hands  of  S.  more  than  sufficient  to  pay  the  bill,  and  having 
in  their  hands  money  belonging  to  A.  When  the  bill  became  due  S. 
presented  it  for  payment  to  A.,  who  having  refused  pa3rment,  S.  paid 
himself  the  amount  out  of  the  funds  of  M.  &  Co.  remaining  in  his  hands, 

t  Although  modem  Bankruptcy  shewing  the  extensive  interpretation 
Acts  have  introduced  the  term  '*  or  of  '*  mutual  credits  *'  are  not  perhaps 
other  mutual  dealings,"  the  old  cases      unimportant. — B.  C. 


VOL.  XXXII.]       1828,    K.  B.     8  B.  &  C.  105—106.  347 

and  delivered  tlio  bill  to  their  assignees :  Held,  in  an  action  brought  by       Bolland 
the  assignees  against  A.,  as  acceptor  of  the  bill,  that  there  had  been  v. 

before  the  bankruptcy  a  mutual  credit  bet<^een  the  bankrupts  and  A.,         Nash. 
and  that  the  latter  was  entitled  to  set  off  against  the  sum  due  to  the 
bankrupts  on  the  bill,  the  debt  due  to  him  from  M.  &  Co.  at  the  time  of 
their  bankruptcy. 

Assumpsit  on  two  bills  of  exchange  ;  one  for  8,000Z.,  dated  the 
17th  of  July,  1824,  payable  three  months  after  date,  drawn  by 
H.  Fauntleroy  on  the*  defendant,  and  accepted  by  him,  and 
indorsed  by  the  drawer  to  the  bankrupts ;  the  other  bill  for 
1,000Z.  of  the  same  date,  payable  also  three  months  after  date, 
and  drawn,  accepted,  and  indorsed  in  like  manner.  Plea,  general 
issue.  At  the  trial  before  Lord  Tenterden,  Gh.  J.  at  the 
Middlesex  sittings  after  Trinity  Term,  1827,  a  verdict  was  found 
for  the  plaintiffs  for  2,760Z.  lis.,  subject  to  the  following  case : 

The  bills  for  3,000Z.  and  1,000Z.  were  drawn  and  accepted  as 
stated  in  the  declaration.  The  bankrupts  Marsh  &  Co.,  who 
were  the  defendant's  bankers,  discounted  the  bills  for  the  defen- 
dant on  the  17th  of  July,  1824,  and  the  drawer  indorsed  the  bills 
in  blank,  and  delivered  them  to  the  bankrupts,  and  afterwards, 
and  before  Marsh  &  Go.  became  bankrupts,  and  before  the  bills 
became  due,  Messrs.  Martin,  Stone,  and  Stone  discounted  the 
bills  for  the  bankrupts,  who  indorsed  the  bills  in  blank,  and 
delivered  them  to  Martin  &  Co.  Marsh  &  Co.  having  become 
bankrupts  on  the  16th  of  September,  1824,  commissions  of  bank- 
rupt *were  duly  issued  against  them,  and  the  plaintiffs  were  [  •i06  ] 
duly  appointed  assignees.  At  the  time  of  the  bankruptcy  the 
defendant  had  two  accounts  with  the  bankrupts,  one  in  his  own 
name,  the  other  in  the  names  of  Nash  and  Lyon.  On  the  former 
of  these  he  had  overdrawn  to  the  amount  of  1,4782.  lis.  6d., 
independently  of  the  outstanding  bills  on  which  the  action 
was  brought.  On  the  latter  account  there  was  a  balance  in 
his  favour  to  the  amount  of  8,8302.  It  was  admitted  at  the 
trial  that  for  the  purpose  of  mutual  credit,  or  set-off,  both 
accounts  were  to  be  considered  as  the  accounts  of  the  bankrupts 
with  the  defendant  solely.  But  at  the  time  of  the  bankruptcy, 
the  bankrupts  also  held  other  bills  accepted  by  the  defen- 
dant to  the  amount  of  5,0002.  At  the  time  of  the  bankruptcy 
Martin  &  Co.  still  held  the  bills  declared  on,  and  they  then  had 
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Bollard  in  their  hands  money  of  Marsh  &  Co.  to  the  full  amount  of  the 
NA6H.  bills,  which  did  not  become  due  till  afterwards,  viz.  on  the 
20th  of  October.  When  they  fell  due  Martin  &  Co.  duly  pre- 
sented the  bills  for  payment,  but  the  defendant  refused  to  pay 
them;  whereupon  Martin  &  Co.  immediately  paid  themselves 
the  amount  of  the  bills,  without  interest,  out  of  the  money  of 
Marsh  &  Co.  in  their  hands;  and  the  defendant  being  then 
requested  by  the  assignees  to  pay  to  them  the  amount  of  the 
bills,  insisted  upon  deducting  the  sum  of  2,3512.  Qs.  Gd.,  as  the 
amount  due  to  him  on  the  balance  of  the  two  accounts,  and  paid 
them,  on  the  2nd  of  April,  1826,  1,648Z.  11«.  6d.,  being  the 
difference  between  the  said  sum  of  2,851Z.  88. 6d.  and  the  amount 
of  the  bills,  4,000Z.  The  questions  for  the  opinion  of  the  Court 
were,  first,  whether  the  defendant  could  set  off  the  2,851/.  Qs.  6d. 

[•107]  against  the  amount  of  the  bills?  *and,  secondly,  whether  any 
and  what  interest  can  be  recovered  in  this  action  ? 

[After  argument :] 

[  109  ]        Lord  Tbnterdbn,  Ch.  J. : 

I  am  of  opinion  that  the  defendant  is  entitled  to  set  off  against 
the  sum  due  to  the  plaintiffs  on  the  bills  the  sum  of  2,8512.  8a.  6c£., 
on  the  ground  that  there  was  before  the  bankruptcy  a  mutual 
credit  between  the  bankrupts  and  the  defendant  within  the 
meaning  of  the  statute  5  Geo.  II.  c.  80.  The  twenty-eighth 
section  of  that  statute  enacts,  ''  that  where  it  shall  appear  to  the 
commissioners  that  there  hath  been  mutual  credit  given  by  the 
bankrupt,  or  any  other  person,  at  any  time  before  such  person 
became  bankrupt,  the  commissioners  or  the  assignees  may  state 
the  account  between  them,  and  one  debt  may  be  set  off  against 
another,  and  the  balance  only  shall  be  paid."  The  question, 
therefore,  is,  whether  in  this  case  there  was  a  mutual  credit- 
between  Nash  and  Marsh  &  Co.  before  the  bankruptcy  of  the 
latter?  The  bills  were  drawn  by  one  of  the  partners  in  the 
house  of  Marsh  &  Co.,  and  accepted  by  Nash.  They  were  drawn 
for  the  convenience  of  the  latter.  Marsh  &  Co.  gave  him  credit 
as  the  acceptor  of  the  bills.  He  had  money  in  their  hands ;  he 
therefore  gave  them  credit.    There  was  a  mutual  credit  originally 
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constituted.  If  there  was  once  a  mutual  credit  constituted  Bollakd 
between  these  parties,  was  it  in  the  power  of  Marsh  &  Co.  by  nash. 
any  act  of  their  own  to  put  an  end  to  that  mutual  credit,  so  as 
to  deprive  the  defendant  of  his  right  to  set  off  any  debt  due  from 
them  to  him  against  the  sum  claimed  by  them  or  their  assignees 
from  him  as  acceptor  of  those  bills  ?  It  cannot  be  denied  that 
if  Marsh  &  Co.  had  always  kept  the  bills  *in  their  own  hands  [  •no  ] 
there  would  have  been  a  continuing  mutual  credit  between  them 
and  the  defendant,  and  that  the  latter,  therefore,  would  have 
been  entitled  to  deduct  the  sum  due  to  him  from  Marsh  &  Co.  at 
the  time  of  their  bankruptcy  from  the  sum  claimed  by  their 
assignees  from  him  as  the  acceptor  of  the  bills.  I  think  that 
Marsh  &  Co.,  the  holders  of  the  bills,  could  not  by  their  own  act 
put  an  end  to  the  mutual  credit  originally  constituted  between 
them  and  the  defendant,  so  as  to  deprive  the  latter  of  his  right 
to  set  off  any  debt  due  from  them  to  him  against  the  sum  claimed 
by  them,  or  (in  the  event  of  their  bankruptcy)  by  their  assignees 
from  him  as  the  acceptor  of  those  bills.  This  case  is  distinguish- 
able from  the  two  cases  cited.  In  Ex  parte  Hale  t  it  does  not 
appear  that  Hale  was  the  drawer  of  the  bill ;  no  credit,  therefore, 
was  originally  constituted  between  him  and  the  bankrupt.  In 
Ex  paiie  Burton  X  the  bill  was  drawn  by  Burton  and  accepted  by 
De  Franco  and  Corea.  Burton  was  one  of  the  petitioners,  and 
he  was  the  person  who  ought  to  have  paid  that  bill  as  between 
him  and  De  Franco  and  Corea.  But  here  Nash  was  the  person 
who  ought  to  have  paid  the  bills.  Upon  the  whole,  I  am  of 
opinion  that  the  defendant  was  entitled  to  set  off  the  sum  of 
2,851/.  against  the  amount  of  the  bills.  The  judgment  of  the 
Court  must  therefore  be  for  the  defendant. 

Baylby,  J. : 

This  is  a  clear  case  of  mutual  credit.  Was  Nash  a  debtor  to 
Marsh  &  Co.  before  their  bankruptcy;  or  had  they  given  him 
credit  before  that  time  ?  Nash  wants  money  on  his  bills.  Marsh 
&  Co.  advance  him  money.  The  relation  of  lender  and  borrower 
was  thereby  constituted  between  them.  Marsh  *&  Co.  might  f*ini 
have  maintained  an  action  for  money  had  and  received  to  their 
t  3  Ves.  304.  t  1  Rose,  3:0. 
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Holland  use.  Nash  gives  credit  to  Marsh  &  Co.  for  the  money  in  their 
Nash.  hands.  Here,  therefore,  there  was  a  mutual  credit  between  the 
bankrupts  and  the  defendant,  without  the  intervention  of  any 
third  person.  In  Ex  parte  Hale,\  there  was  no  immediate 
connection  between  the  indorser  of  the  bill  and  the  bankrupt. 
There  was  no  credit  given  by  the  acceptor  to  the  indorser.  At 
no  period,  as  between  them,  was  there  a  d^bitum  in  praaenti 
solvendum  in  futuro.  In  Ex  parte  Burton,l  it  was  impossible  to 
come  to  any  other  conclusion  than  that  which  was  cnme  to  on 
the  principle  of  set-off.  Who  were  the  debtors  on  the  bill  in 
that  case  ?  De  Franco  and  Corea :  they  were  the  acceptors  of  the 
bill.  Burton  was  the  drawer ;  and  having  money  in  Kensington 
&  Co.'s  house  when  they  failed,  endeavoured  by  the  petition  to 
transfer  his  right  against  Kensington  &  Co.  to  De  Franco  and 
Corea.     That  case,  therefore,  is  distinguishable  from  the  present. 

HoLBOTD,  J.  concurred. 

LiTTLEDALE,  J.  : 

There  was  a  mutual  credit  originally  constituted  between  the 

defendant  and  the  bankrupts.     They  afterwards  pay  the  bills 

away,  but  they  are  returned  to  them  by  Martin,  Stone,  &  Co. 

If  they  had  never  parted  with  the  possession  of  the  bills,  there 

would  have  been  a  continuing  mutual  credit.     There  may  have 

been  a  temporary  suspension  of  the  mutual  credit ;  but  it  revived 

when  the  bills  again  came  into  the  hands  of  the  bankrupts  or 

their  assignees. 

Judgment  for  defendant. 


182S.  THE  KING  V.  THE   BISHOP   OF  ELY. 

uVay  P. 
-—  (8  Barn.  &  Cress.  112—114 ;  S.  C.  nom.  Finch  v.  Bishop  of  Ely y 

[  112  ]  2  Man.  &  By.  127 ;  6  L.  J.  K.  B.  223.) 

Mandamus  granted  to  compel  a  Bishop  to  allow  inspection  of  his 

register  of  presentations  and  institutions  to  a  living  in  his  diocese,  by  a 

person  claiming  the  right  of  patronage,  although  the  Bishop  also  claimed 

that  right. 

A  BULB  had  been  granted,  calling  upon  the  Bishop  of  Ely  to 
shew  cause  why  a  mandamus  should  not  issue,  commanding  him 
t  3  Ves.  304.  t  1  Bose,  320. 
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to  allow Finch,  clerk,  to  inspect  his  registry  of  presentations         Rex 

and  institutions  to  the  living  of  Cottenham,  in  the  diocese  of  Ely,    the  bishop 
from  the  time  of  the  dissolution  of  monasteries,  and  to  take  copies      ^'  ®^^* 
of  them.     It  appeared  hy  the  affidavits  that  Finch  and   the 
Bishop  of  Ely  were  adverse  claimants  of  the  right  of  patronage 
of  this  benefice. 

Storks,  Serjt.  and  Patteson  shewed  cause : 
In  The  Mayor  of  Southampton  v.  Gravest  the  Court  refused  to 
compel  a  corporation  aggregate  to  allow  an  inspection  of  their 
books ;  and  Lord  Kenyon  said,  there  was  no  difference  in  that 
respect  between  corporations  aggregate  and  sole.  And  again  in 
May  V.  Gwynne  I  the  Court  would  not  compel  the  plaintifif,  who 
was  a  vestry  clerk,  to  exhibit  to  the  defendant,  a  parishioner, 
certain  parish  papers  in  his  possession ;  but  it  must  be  admitted 
that  the  Court  intimated  that  they  would  have  granted  the  rule 
had  the  documents  been  wanted  for  any  ordinary  parish  purpose. 
So,  also,  in  Cox  v.  Copping y^  where  a  parson  claimed  adversely 
to  the  parish,  the  Court  would  not  compel  the  parish  to  grant 
him  an  inspection  of  their  books.  Now  the  Bishop  is  not  obliged 
to  keep  a  register  of  presentations  and  institutions ;  and,  *there-  [  *n3  ] 
fore,  if  he  does  it,  the  book  is  of  a  private  nature  for  his  own 
information.  The  presentations  themselves  are  the  proper 
evidence ;  the  copies  kept  by  the  Bishop  would  not  be  evidence 
for  him,  although  they  might  be  evidence  against  him,  being 
kept  by  himself.  The  Courts  have  never  compelled  the  production 
of  such  an  instrument.  If,  however,  they  would  be  evidence  on 
either  side,  the  cases  of  Cox  v.  Coppin,  and  Turner  v.  Gethin,\\ 
are  strong  authorities  against  the  motion,  the  dispute  being  a 
private  one  between  two  individuals  as  to  the  right  of  patronage 
of  a  benefice. 

Sir  J.  Scarlett,  contra  : 

In  Gibson's  Codex,  858,  it  is  stated  to  be  the  duty  of  the 
ordinary  to  make  in  his  public  register  an  entry  of  all  institutions 
for  several  purposes ;  and,  amongst  others,  that  the  title  of  the 

t  5  B.  E.  480  (8  T.  R.  590).  §  1  Ld.  Eaym.  337. 

X  23  R.  B.  273  (4  B.  &  Aid.  301).  ||  Vin.  Abr.  Ev.  (F  b)  pi.  11. 


352  1828.     K.  B.     8  B.  &  C.  118—114.  [r.r. 

Rex         patron  may  not  suffer  by  the  want  of  proper  evidence  upon  whose 
The  Bishop    presentation  it  was  that  institution  was  given.     The  verj'  object 
OF  Ely.       ^j  ^Yxq  entry,  therefore,  is  to  furnish  evidence  for  the  patron. 

Lord  Tenterdbn,  Ch.  J. : 

I  am  of  opinion  that  this  rule  must  be  made  absolute.  The 
books  of  a  corporation  are  kept  for  the  use  of  the  body  at  large, 
or  that  of  the  individual  members,  and  not  for  the  use  of 
strangers ;  so  also  are  parish  books ;  but  a  Bishop*s  register  of 
institutions  is  kept  for  the  use  of  all  persons  claiming  title  to 
livings  in  his  diocese.  It,  therefore,  differs  from  the  others,  and 
is  of  a  public  nature;  and  although  the  Bishop  himself  may 
[  *114  ]  claim  the  right  of  patronage,  that  *is  no  reason  why  another 
claimant  should  not  have  access  to  the  register. 

Baylby,  J. : 

I  think  that  the  circumstance  of  the  Bishop's  claiming  title 
makes  the  case  stronger  in  favour  of  this  application ;  for  he 
should  not,  in  order  to  gain  a  private  benefit,  be  allowed  to  with- 
hold public  documents. 

Rule  absolute. 


1828.        SAMUEL  V.  The  EOYAL  EXCHANGE  ASSURANCE 
''^''  COMPANY.! 

^  ^^^  ]  (8  Bam.  &  Cress.  119—124  ;  S.  C.  6  L.  J.  K.  B.  315.) 

A  vessel  insured  from  Sierra  Leone  to  London ,  and  upon  which  the 
insurance  was  to  endure  until  she  has  been  moored  in  good  safety  twenty- 
four  hours,  arrived  in  the  evening  of  the  18th  of  February,  and  the 
captain,  having  orders  to  take  her  into  the  King's  Dock  at  Deptford, 
moored  her  near  the  dock  gates.  On  the  following  morning  he  was 
informed  at  the  dock,  that  no  order  for  his  admittance  had  been  received ; 
but  that  if  it  had,  the  vessel  could  not  be  then  admitted,  on  account  of 
the  quantity  of  ice  in  the  river.  The  order  was  sent  by  the  Navy  Board 
on  the  2l6t,  but  on  account  of  the  ice,  the  ship  could  not  be  moved  until 
the  27th,  and  then,  in  warping  her  towards  the  dock,  a  rope  broke,  she 
grounded,  and  was  totally  lost.  The  jury  found  that  the  vessel  remained 
at  her  moorings  from  the  18th  to  the  27th  of  February  on  account  of  the 
ice,  and  not  for  want  of  an  order  to  enter  the  dock :  Held,  that  upon 

t  Cited  by  Lord  Blackburn  in  Dahl  v.  Nelson  (H.  L.  1881)  6  App.  Cas. 
38,  44.--R.  C. 


VOL.XXX1I.]     1828.    K.  B.    8  B.  ifc  C.  119—120. 


353 


tliis  finding,  the  plaintiff  was  entitled  to  recover,  for  that  the  place  where 
the  vessel  was  moored,  not  being  the  plaoe  of  her  ultimate  destination, 
the  policy  did  not  expire  when  she  had  been  there  in  safety  twenty-four 
hours ;  and  as  the  vessel  remained  at  those  moorings  on  account  of  the 
ice,  and  not  waiting  for  the  order,  the  underwriters  were  not  discharged 
by  the  delay. 

Covenant  on  a  policy  of  assurance  at  and  from  Sierra  Leone 

to  London,  '*  on  ship,  called  Salmon  River ,  and  freight,  to  begin 

at  Sierra  Leone,  and  endure  upon  the  ship  until  she  shall  have 

arrived  at  London  and  hath  there  moored  at  anchor  twenty-four 

hours  in  good  safety,  and  upon  the  goods  until  the  same  be  there 

discharged  and  safely  landed.*'    Averment,  that  whilst  the  vessel 

was  proceeding  on  her  voyage,  and  before  she  had  been  moored 

at  London  twenty-four  hours,  she  grounded,  and  was  wrecked 

and  totally  lost.      Second  count  for  a  loss  by  barratry  of  the 

master.     Plea,  the  general  issue,  according  to  the  statute,  that 

the  corporation  *have  not  broken  their  covenants,  or  any  of 

them.    At  the  trial  before  Lord  Tenterden,  Ch.  J.,  at  the  London 

sittings  after  Trinity  Term,  1827,  it  appeared  that  the  Salmon 

River  sailed  from  Sierra  Leone  for  the  port  of  London  on  the 

3rd  of  December,  1826,  laden  with  teak,  and  chartered  to  one 

Lennox,  who  had  entered  into  a  contract  with  the  Navy  Board, 

to  supply  them  with  a  cargo  of  teak  to  arrive  before  the  end  of 

that  month.     On  the  2nd  of  February,  1827,  the  vessel  having 

received  damage  in  a  gale  of  wind,  the  captain  put  into  Dover, 

and  remained  there  under  repair  until  the  13th  of  February. 

Daring  that  interval  he  came  to  London  for  orders,  and  Lennox 

directed  him  to  take  the  ship  into  the  King's  Dock,  at  Deptford, 

and  deliver  her  cargo  there.    In  the  afternoon  of  Sunday  the 

18th  of  February  the  vessel  arrived  at  Deptford,  and  was  moored 

alongside  a  King's  ship,  near  the  dock  gates.     On  the  following 

morning  the  captain  made  inquiries  at  the  dock-yard  respecting 

the  admission  of  his  ship,  and  was  informed  that  no  bills  of 

lading  had  arrived,  and  there  were  no  orders  to  admit  her ;  but 

that  she  could  not  under  any  circumstances  be  then  admitted  on 

account  of  the  quantity  of  ice  in  the  river.     The  captain  then 

went  to  London,  and  after  some  negotiation  with  Lennox,  the 

Navy  Board  consented  to  take  the  cargo,  which  they  at  first 

refused  to  do,  because  it  arrived  out  of  time,  and  on  the  21st  of 
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February  the  chief  officer  of  the  dock  received  orders  to  admit 
the  vessel.  From  the  18th  until  the  26th  of  February  the 
quantity  of  ice  in  the  river  continually  increased,  but  on  that 
day  the  frost  gave  way,  and  on  the  27th  the  Salmon  River  was 
cast  off  from  her  moorings  and  warped  towards  the  dock.  In 
consequence  of  a  rope  breaking,  she  went  ashore  near  the  *dock- 
gates,  and  was  totally  lost.  It  appeared  also  that  many  vessels 
laden  with  timber  discharged  their  cargoes  at  the  place  where 
the  Salmon  River  had  been  moored.  Upon  this  evidence,  it  was 
contended  for  the  defendants,  either  that  the  place  where  the 
Salmon  River  was  moored  must  be  considered  as  the  place  of  her 
destination,  in  which  case  she  had  been  in  good  safety  for  twenty- 
four  hours  before  the  loss,  or  that  if  it  were  not,  the  captain  had 
remained  there  an  unreasonable  time,  and  consequently  the 
underwriters  were  discharged.  The  Lord  Chief  Justice  left  it 
to  the  jury  to  say  whether  the  Salmon  River  remained  lashed  to 
the  Eing*s  ship  waiting  for  an  order  to  be  admitted  into  the 
King's  Dock,  or  whether  she  remained  there  because  from  the 
18th  to  the  27th  of  February  she  could  not  have  removed  else- 
where for  the  purpose  of  delivering  her  cargo  had  the  owner 
wished  it,  and  directed  them,  if  they  thought  she  remained 
waiting  for  the  order,  to  find  for  the  defendants,  otherwise  for 
the  plaintiff.  The  jury  having  found  a  verdict  for  the  plaintiff, 
the  A Wrmey -General,  in  Michaelmas  Term,  obtained  a  rule  niH 
for  entering  a  nonsuit. 


[After  argument :] 


[  128  ]       Lord  Tbntbrdbn,  Ch.  J. : 

Upon  the  whole,  I  am  of  opinion  that  this  rule  ought  to  ba 
discharged.  It  has  been  contended,  that  his  Majesty's  dock 
at  Deptford  cannot  be  considered  as  the  place  of  destination 
of  the  Salmon  River.  But  upon  the  evidence,  I  think  it  was 
the  place  of  her  destination.  The  master  was  ordered  to  take 
her  there,  and  he  came  up  the  river  intending  to  go  there. 
It  is  true  that  at  that  time  he  had  no  right  to  enter  the  dock, 
and  it  was  quite  uncertain  whether  permission  to  do  so  would 
be  granted  or  not.    He  arrived  in  the  evening  of  Sunday  the 
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18th  of  February ;   of  course  he  could  not  then  go  into  the  dock,      Samuel 

and  on  the  Monday  he  found  that  no  orders  for  his  admission  the  rotal  i 

had  been  received;  and  if  at  that  time  the  vessel  could  have  amubajtob  ^ 

gone  in,  her  detention  at  the  moorings  would  have  been  improper,    Company. 

and  the  underwriters  thereby  discharged.     That  question  of  fact 

I  left  to  the  jury,  and  they  found  that  the  vessel  did  not  remain 

at  Deptford  for  want  of  an  order  to  enter  the  dock,  but  because 

she  could  not  be  safely  moved  to  any  other  part  of  the  river. 

Another  point  made  was,  that  the  place  where  the  vessel  was 

moored  must  be  considered  as  her  place  of  discharge,  because 

some  vessels  do  in  fact  discharge  their  cargoes  there.    But  it 

was  manifest  that  there  never  was  an  intention  to  discharge  her 

cargo  there,  the  orders  to  the  master  being  to  take  her  into 

the  King's  Dock.     That  ground  of  defence  therefore  fails ;  and 

as  the  delay  would  only  be  improper  if  the  vessel  could  have 

gone  to  some  *other  place  of  discharge  in  the  river,  I  think  that      C  *124  ] 

the  plaintiff  is  entitled  to  retain  the  verdict  found  in  his  favour. 

HOLBOYD,  J. :  t 

It  seems  to  me  that  the  question  is  concluded  by  the  finding* 
of  the  jury,  that  the  state  of  the  river  prevented  the  removal, 
of  the  ship  from  the  18th  to  the  27th  of  February.  Under  such, 
circumstances,  there  could  be  no  improper  delay,  and  there  is  no. 
ground  for  considering  the  place  where  she  was  lying  as  the. 
place  of  her  ultimate  destination. 

LiTTLEDALE,  J.  coucurrod. 

Rule  discharged^ 

t  Bayley,  J.  had  gone  to  chambers. 


23—2 
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1828.  THE  KING  V.   The  JusncKS  of  MONMOUTH- 

''^*-  SHmE.t 

^  ^^^  ^  (8  Bam.  &  Cress.  137—140;  S.  C.  nom.  Jt.  v.  Uske,  InhabiianU  of, 

2  Man.  &  By.  172 ;  6  L.  J.  M.  C.  87.) 

Upon  an  appeal  against  an  order  of  removal,  the  justices  at  Sessions 
were  equally  divided,  and  made  an  order,  that  the  hearing  of  the  appeal 
should  be  adjourned ;  one  of  the  justices,  who  voted  in  favour  of  the 
respondent  parish,  being  a  rated  inhabitant  of  that  paiish.  An  applica- 
tion for  a  certiorari  to  remove  the  order  of  Sessions,  in  order  that  it  and 
the  original  order  of  removal  might  be  quashed,  was  refused,  on  the 
ground  that,  even  if  the  order  of  Sessions  were  erroneous,  this  Court 
had  no  jurisdiction  to  review  it. 

A  RULE  nisi  had  jbeen  obtained  for  a  certiorari  to  remove  into 
this  Court  an  order  of  two  justices  of  the  county  of  Monmouth, 
for  the  removal  of  James  Lewis,  his  wife  and  family,  from  the 
town  of  Usk  to  the  parish  of  Langwm  Ucha,  and  all  orders 
of  Sessions  made  thereon  or  in  relation  thereto,  in  order  that 
the  order  of  removal,  and  also  an  order  of  Sessions  for  adjourn- 
ing the  hearing  of  the  appeal  against  the  same  order,  might 
be  quashed.  It  appeared  by  the  affidavits,  that,  on  the  hearing 
of  the  appeal  at  the  Epiphany  Sessions,  1828,  there  were  four 
magistrates  present.  One  of  these  was  the  removing  justice, 
and  a  rated  inhabitant  for  the  relief  of  the  poor  of  the  town 
of  Usk.  He  and  one  other  of  the  magistrates  voted  for  the 
respondents,  and  the  other  two  justices  for  the  appellants. 
The  chairman  announced  that  the  Court  were  equally  divided. 
{  •138  ]  The  counsel  for  *the  appellants  moved  the  Court  to  quash  the 
order  of  removal,  on  the  ground  that  the  respondents  had  not 
made  out  their  case.  But  the  Court  made  an  order  that  the 
appeal  should  be  adjourned. 

Russell,  Serjt.  and  Watson  now  shewed  cause  : 

This  Court  is  not  a  court  of  error  to  review  the  judgment 
of  the  Court  of  Quarter  Sessions.  It  is  true,  that,  in  Rex  v. 
Gudridge^l  it  was  held  that  a  magistrate,  a  rated  inhabitant 
of  the  parish,  ought  not  to  vote  on  the  determination  of  an 

t  Cited  in  judgment  of  Cockburn,      710,  716  (in  H.  L.  4  App.  Cas.  30). — 
L.   C.  J.  in  Beg.  v.   Wahall  (1878)      B.  C. 
3  Q.  B.  D.  457,  469 ;  47  L.  J.  Q.  B.  J  29  E.  H.  288  (5  B.  &  0.  459). 
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appeal  against  an  order  for  the  allowance  of  overseers'  accounts,         Bex 

or  even  on  a  question  as  to  granting  a  case  for  the  opinion      the  Jus- 

of  this  Court.     But  in  that  case  this  Court  only  decided,  that,    monmodth- 

under  the  circumstances,  the  writ  of  certiorari  ought  not  to  have        shirk. 

issued  for  removing  into  this  Court  an  order  of  Sessions  made 

under  such  circumstances.     In  RexY.  The  Justices  of  Leicester- 

shire,\  the  Court  refused  to  grant  a  mandamus  to  the  justices 

at  Sessions  to  hear  an  appeal  against  an  order  of  removal,  after 

judgment  given  by  them  and  entered  by  the  clerk  of  the  peace 

for  quashing  the  order,  the  application  being  made  on  the  ground 

that  justices  at  Sessions  were  divided  in  opinion,  and  that  the 

judgment  was  entered  by  mistake,  instead  of  an  adjournment 

of  the  appeal.     But  Rex  v.  The  Justices  of  MonmouthshireX  is 

precisely  in  point.     There,  on  appeal  against  an  order  of  removal, 

the  justices  at   Sessions  were  equally  divided   in  opinion  as 

to  a  question  of  fact  on  which  the  settlement  of  the  pauper 

depended.     The  Sessions  thinking  that  it  lay  on  the  respondent 

parish  to  establish  their  case  to  the  satisfaction  of  a  ^majority       [  'iss  ] 

of   the   Court,  quashed   the  order   of  removal.     The  Sessions 

having  decided  the  case,  this  Court  refused  to  grant  a  mandamus, 

on  the  ground  that  this  Court  was  not  a  court  of  error  from  that 

Court ;  that  it  might  compel  the  Court  of  Quarter  Sessions  by 

mandamus  to  hear  and  decide  the  appeal,  but  when  they  had 

so  determined  it,  this  Court  could  not  compel  them  to  correct 

their  judgment  if  it  appeared  to  be  erroneous. 

Campbell  and  Maule,  contra  : 

It  must  be  conceded  that  this  Court  is  not  a  court  of  error 
to  review  the  decisions  of  the  Court  of  Quarter  Sessions ;  but 
here  the  Court  of  Quarter  Sessions  have  made  the  order  of 
adjournment  without  having  any  jurisdiction  so  to  do.  There 
were  two  good  votes  in  favour  of  the  appellants,  and  only  one 
good  vote  in  favour  of  the  respondents.  The  vote  of  the  magis- 
trate who  was  interested  was  a  nullity :  The  Parish  of  Great 
Charie  v.   Kenningt(m,%  Rex  v.   Yarpole,\\  the  case  of  Foxham 

t  14  R.  B.  494  (1  M.  &  S.  442).  §  2  Str.  1173. 

J  28  E.  B.  478  (4  B.  &  0.  844).  ||  4  T.  B.  71. 
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Rkx         TythingA    And  if  that  be  so,  then  the  only  judgment  which 
Thb  Jub-     the  Court  had  jurisdiction  to  pronounce,  was,  that  the  order 
Mon^uTh.   o*  ^^OYtd  be  quashed. 

SHIKB.  T  rw,  ^t  T 

Lord  Tbntbrdbn,  Ch.  J. : 

This  rule  must  be  discharged.  But  I  wish  to  have  it  clearly 
understood  that  in  doing  so  we  do  not  in  any  degree  intend 
to  sanction  a  magistrate's  voting  in  any  case  in  which  he  is 
interested.  This  is  an  application  to  the  Court  to  quash  an  order 
of  Sessions  made  for  adjourning  an  appeal,  on  the  groimd  that 
upon  the  question  whether  the  order  of  removal  should  be  con- 
•140]  firmed,  the  justices  were  equally  *divided  in  fact,  though  it 
is  alleged  that,  in  point  of  law,  two  were  for  quashing  the  order, 
and  one  only  for  confirming  it ;  because  it  is  contended  that  the 
vote  given  by  one  of  the  justices  for  confirming  the  order  was 
a  nullity,  and  therefore  the  Sessions  ought  to  have  quashed 
the  order  of  removal,  and  not  to  have  adjourned  it.  The  late 
decisions  establish,  however,  that  we  cannot  assume  to  ourselves 
the  jurisdiction  of  a  court  of  error,  and  revise  the  judgments 
of  the  Court  of  Quarter  Sessions.  It  is  said  that  the  Court 
of  Quarter  Sessions,  under  the  circumstances,  had  not  juris- 
diction to  make  the  order  of  adjournment.  It  is  clear  that  it 
had  jurisdiction  to  make  any  order  concerning  the  subject-matter 
of  the  appeal,  and,  among  others,  the  order  that  the  hearing  of 
the  appeal  should  be  adjourned.  In  Rex  v.  Qivdridge^l  the  rule 
which  had  been  obtained  was  not  to  review  the  order  of  the 
Court  of  Quarter  Sessions,  but  to  quash  a  writ  of  certiorari  quia 
improvide  emanaviL  The  question  before  the  Court  in  that  case 
was,  whether  that  writ  ought  to  have  been  allowed  to  issue 
to  remove  an  order  of  Sessions  made  under  circumstances  nearly 
similar  to  those  in  this  case.  And  this  Court  thought  that  the 
writ  of  certiorari  ought  not  to  have  issued.  Here  a  judgment 
has  been  pronounced  by  the  Court  of  Quarter  Sessions  relating 
to  a  subject-matter  over  which  that  Court  had  jurisdiction ;  and, 
assuming  that  judgment  to  be  erroneous,  I  think  we  have  not 
jurisdiction,  as  a  court  of  error,  to  review  it.     This  rule  must, 

therefore,  be  discharged. 

Rtde  discharged. 

t  2  Salk.  607.  J  29  E.  R.  1:88  (5  B.  &  C.  459). 
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BUSZAED  AND  Others  v.   CAPEL  and   Another. f  ^^^s. 

(8  Bam.  &  Cress.  141—150;  S.  0.  2  Man.  &  Ry.  197  ;  in  error,  nom.  ^a^^- 

Capd  V.  Buazard,  6  Bing.  150 ;  3  Y.  &  J.  344.)  Bx,  Ch. 

It  was  stated  in  a  special  verdict,  that  by  an  indenture  A.  demised  ^^29. 

to  B.,  all  that  wharf  next  the  river  Thames,  described  by  abutments,  "^^^  '^^' 
together  with  all  ways,  paths,  passages,  easements,  profits,  commodities,  [1*1] 
and  appurtenances  whatsoever  to  the  said  wharf  belonging ;  and  that 
by  the  indenture  the  exclusive  use  of  the  land  of  the  river  Thames 
opposite  to  and  in  front  of  the  wharf,  between  high  and  low  water 
mark,  as  well  when  covered  with  water  as  dry,  for  the  accommodation 
of  the  tenants  of  the  wharf,  was  demised  as  appurtenant  to  the  wharf, 
but  that  the  laud  itself  between  high  and  low  water  mark  was  not 
demised :  Held,  that  the  jneaning  of  this  finding  either  was,  that  the 
land  was  demised  as  appurtenant  to  the  wharf,  and  then  it  would  be  a 
finding  that  one  piece  of  ground  was  appurtenant  to  another,  which  in 
law  could  not  be;  or,  that  the  mere  use  of  the  land  passed  by  the 
indenture,  and  that  was  a  mere  privilege  or  easement,  out  of  which 
rent  could  not  issue;  and  consequently,  that  the  lessor  could  not 
distrain,  for  rent  in  arrear,  barges,  the  property  of  B.,  lying  in  the 
space  between  high  and  low  water  mark,  and  attached  to  the  wharf 
by  ropes. 

Trover  for  two  barges ;  first  count  on  the  possession  of  the 
bankrupt,  second  count  on  the  possession  of  the  assignees.  Plea, 
not  guilty.  At  the  trial  before  Lord  Tenterden,  Ch.  J.  at  the 
London  sittings  after  Trinity  Term,  1827,  the  jury  found  a 
verdict  of  not  guilty  on  the  first  count;  and  on  the  second 
a  special  verdict,  stating,  as  to  the  grievances  in  that  count 
mentioned,  that,  at  the  time  of  making  the  distress  thereinafter 
mentioned,  W.  R.  Jones  and  G.  Jones  had  become  bankrupts, 
and  the  plaintiffs  had  bean  chosen  and  appointed  their  assignees ; 
that  the  plaintiffs,  as  such  assignees,  before  and  at  the  time 
of  the  making  of  the  distress  thereinafter  mentioned,  were  law- 
fully possessed,  as  of  their  property  as  such  assignees,  of  the 
barges  thereinafter  mentioned  to  have  been  taken  and  distrained 
by  the  defendants ;  and  that  by  an  indenture  dated  the  9th 
of  March,  1816,  and  made  before  W.  E.  Jones  and  G.  Jones, 
or  either  of  them,  became  bankrupts,  between  one  T.  Brown 
of  the  one  part,  and  the  bankrupts  of  the  other  part,  Brown 
demised,  leased,  &c.  to  the  bankrupts  all  that  wharf,  groimd, 
and  premises  next  the  river  Thames,  and  also  *all  that  capital       t  *i^2  ] 

t  Cited  in  judgment  of  Kay,  J.  in  Cuthberty.  Robinson  (1882)  61 L.  J.  Ch. 
238,  241.— R.  C. 
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BuszAKD  brick  built  warehouse  of  three  floors  erected  and  built  thereon, 
Capel.  abutting  north  on  the  river  Thames,  east  on  premises  in  the 
occupation  of  T.  Flockton,  south  on  the  street  cartway  and 
common  highway  leading  from  Pickle  Herring  Stairs  to  Horsley 
Down  Stairs,  and  west  on  the  Five  Footway  or  Little  Wharf  for 
landing  goods,  and  certain  other  premises  in  the  indenture  more 
particularly  mentioned,  together  with  free  liberty  for  them  the 
bankrupts,  their  executors,  &c.  during  that  demise,  to  land  and 
load  goods,  &c.  in  common  with  the  rest  of  the  tenants  of  Brown, 
at  the  said  Five  Footway  or  Little  Wharf  fronting  the  river 
Thames,  together  with  all  cellars,  ways,  paths,  passages,  lights, 
easements,  profits,  commodities,  and  appurtenances  whatsoever 
to  the  said  wharf,  ground,  warehouse,  and  premises,  or  any  of 
them,  belonging  or  appertaining ;  habendum,  the  same  premises, 
with  their  and  every  of  their  appurtenances,  unto  the  bankrupts, 
their  executors,  &c.,  from  the  2Srd  March  then  past  for  the 
term  of  thirteen  years,  at  the  yearly  rent  of  555i.,  by  equal 
quarterly  payments,  payable  to  Brown,  and  after  his  death 
to  the  person  who  should  be  entitled  to  the  freehold  of  the 
premises.  The  special  verdict  then  stated,  that  by  the  indenture 
the  exclusive  use  of  the  land  of  the  river  Thames  opposite  to  and 
in  front  of  the  said  wharf  ground  between  high  and  low  water 
mark,  as  well  when  covered  with  water  as  dry,  for  the  accommoda- 
tion of  the  tenants  of  the  wharf,  was  demised  as  appurtenant 
to  the  said  wharf  ground  and  premises,  but  that  the  land  itself 
between  high  and  low  water  mark  was  not  demised;  that  oa 
the  12th  of  November,  1826,  the  sum  of  5652.  of  the  rent  was 
in  arrear  and  unpaid ;  and  that  on  that  day,  and  at  the  time 
of  making  the  distress  thereinafter  mentioned,  the  two  barges, 
[  'HS  ]  the  property  of  the  plaintiffs  as  such  assignees,  *were  attached 
by  ropes  head  and  stern  to  the  wharf  ground  aforesaid,  and  were 
lying  and  being  on  that  part  of  the  river  Thames  opposite  to  and 
in  front  of  the  said  wharf  ground  and  premises,  and  between 
high  and  low  water  mark,  the  exclusive  use  of  which  was  demised 
as  aforesaid;  that  the  defendants  on  the  said  12th  November 
as  the  bailiffs  of  the  person  who  was  then  entitled  to  the  free- 
hold of  the  wharf  and  premises,  and  was  duly  authorized  by  law 
to  distrain  for  the  arrears,  seized  and  took  the  two  barges  a& 


VOL.  XXXII.]     1828.    K.  B.    8  B.  &  C.  143—150.  861 

a  distress  for  the  arrears  of  rent,  and  shortly  afterwards  sold      buszakd 
and  disposed  thereof  to  satisfy  such  arrears.  Capbl. 

[After  argument,  the  Court  took  time  for  consideration.] 

LoBD  Tentebden,  Ch.  J. :  [  I50  ] 

It  is  difiQcult  to  understand  what  is  really  meant  hy  that  part 
of  the  finding  of  the  jury,  *'  that  the  exclusive  use  of  the  land 
of  the  river  Thames  opposite  to  and  in  front  of  the  said  wharf 
ground  between  high  and  low  water  mark,  as  well  when  covered 
with  water  as  dry,  for  the  accommodation  of  the  tenants  of  the 
wharf,  was  demised  as  appurtenant  to  the  said  wharf  ground  and 
premises ;  but  that  the  land  itself  between  high  and  low  water 
mark  was  not  demised."  And  it  is  dijBScult  to  understand  how 
the  exclusive  use  could  be  demised  and  the  land  not ;  but  in 
either  case  the  distress  cannot  be  supported.  If  the  meaning 
of  this  finding  be  that  the  land  itself  was  demised  as  appurtenant 
to  the  wharf,  that  would  be  a  finding  that  one  piece  of  land  was 
appurtenant  to  another,  which,  in  point  of  law,  cannot  be.  If, 
on  the  other  hand,  the  meaning  be  that  the  use  and  enjoyment 
of  this  land  passed  as  appurtenant,  that  would  be  a  mere  privilege 
or  easement,  and  the  rent  would  not  issue  out  of  that ;  the  land- 
lord, therefore,  could  not  distrain  there  for  rent  issuing  out 
of  the  land  in  respect  of  which  the  easement  or  privilege  had 
its  existence.  That  is  understood  to  be  the  law  of  the  land,  and 
an  Act  of  Parliament  was  passed  to  remedy  this  inconvenience 
as  far  as  rights  of  common  were  concerned.  Taking  the  finding 
of  the  jury  in  either  sense,  the  defendant  had  no  right  to  dis- 
train on  the  premises  in  question,  and  the  judgment  of  the 
Court  must  be  for  the  plaintiffs. 

Judgment  for  the  plaintiffs. 


[This  judgment  was  brought  up,  on  error,  to  the  Exchequer 
Chamber,  where  it  was  affirmed  by  the  judgment  of  a  majority 
delivered  by  Alexander,  C.  B.  The  case,  in  error,  is  reported 
in  6  Bing.  150,  and  8  T.  &  J.  844,  under  the  name  of  Capel  v. 
Buszard,  but  nothing  material  is  added  to  the  reasons  above 
given  by  Lord  Tentebden.] 
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1828.       The  archbishop  of  CANTERBURY  v.  TAPPEN.f 

May  16. 
-_:_  (8  Bam.  &  Cress.  151—159  ;  S.  C.  2  Man.  &  Ry.  136 ;  6  L.  J.  K.  B.  250.) 

>-        -'  An  administrator  is  not,  by  the  condition  of  the  bond,   given  in 

pursuancje  of  the  Statute  of  Distributions,  22  &  23  Car.  II.  c.  lO.t  bound 
to  distribute  the  surplus  of  the  intestate's  estate  after  payment  of  debts, 
&c.,  imtil  a  decree  directing  him  so  to  do  has  been  made  by  the  Court 
into  which  his  inventory  and  account  has  been  exhibited. 

Debt  on  bond  dated  10th  May,  1809.  The  defendant  craved 
oyer  of  the  bond,  by  which  he,  one  E.  E.,  and  Sir  T.  H.  Page 
were  jointly  and  severally  bound  to  the  plaintiff  in  the  sum  of 
12,000Z.  in  pursuance  of  the  Statute  of  Distributions.  He  also 
craved  oyer  of  the  condition,  which  was,  that  Sir  T.  H.  Page, 
next  of  kin,  and  administrator  of  B.  W.  deceased,  should  make 
a  true  and  perfect  inventory  of  the  goods,  chattels,  and  credits 
of  the  deceased,  and  exhibit  the  same  into  the  registry  of  the 
Prerogative  Court  of  Canterbury,  on  or  before  the  last  day  of 
November  then  next,  and  the  same  goods  and  chattels  should 
well  and  truly  administer  according  to  law.  And  further,  that 
he  should  make,  or  cause  to  be  made,  a  true  and  just  account  of 
his  said  administration,  at  or  before  the  last  day  of  May,  1810 ; 
and  all  the  rest  and  residue  of  the  said  goods,  chattels,  and 
credits  which  should  be  found  remaining  upon  the  said  adminis- 
trator's accounts  (the  same  being  first  examined  and  allowed  of 
by  the  Judge  or  Judges  for  the  time  being  of  the  said  Court) » 
should  deliver  and  pay  unto  such  person  or  persons  respectively, 
as  the  said  Judge  or  Judges,  by  his  or  their  decree  or  sentence, 
pursuant  to  the  true  intent  and  meaning  of  an  Act  of  Parliament 
(entitled  "  An  Act  for  the  better  settling  of  intestates'  estates  ")> 
should  limit  and  appoint.  And  that  if  any  will  of  the  deceased 
should  afterwards  be  exhibited  and  proved,  he  would  deliver  the 
[  *152  ]  said  letters  of  administration  into  the  *said  Court.  Plea,  thao 
Sir  T.  H.  Page  did  make  and  exhibit  into  the  registry  of  the 
Prerogative  Court  before  the  last  day  of  November  next  ensuing 
the  day  of  the  date  of  the  bond,  to  wit,  on,  &c.,  a  true  and 

t  Observe  that   the  condition  of  from  the  form  given  in  the  Act  of 

the  bond  required  by  the  practice  Charles  11.    But  the  decision  may 

of  the  Court   under   the   Court  of  still  be  in  point,  if  a  question  shall 

Probate  Act,    1857   (-0  &  21  Vict,  arise  upon  the  modem  bond. — B..  C. 
c.  77,  8.  81),  differs  in  some  respects 
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perfect  inventory  of  the  goods,   chattels,   and  credits  of  the  abchbibhop 

' Cantb 

BUBY 

Tappen. 


deceased,  and  the  same  did  well  and  truly  administer  according  ^^  bubi^"* 
to  law ;  and  did  make  a  true  and  just  account  of  his  said  rp^^^„ 
administration  before  the  last  day  of  May,  1810,  lo  wit,  on,  &c., 
and  that  the  Judge  or  Judges  for  the  time  being  of  the  said  Court 
have  not,  at  any  time  hitherto,  by  his  or  their  decree  or  sentence, 
pursuant  to  the  true  intent  and  meaning  of  the  said  Act  of 
Parliament  in  the  condition  mentioned,  or  otherwise,  limited  or 
appointed  the  said  Sir  T.  H.  Page  to  deliver  or  pay  all  or  any  of 
the  goods,  &c.  remaining  upon  the  said  administrator's  accounts 
unto  any  person  or  persons  whomsoever.  But  on  the  contrary, 
he  was  on,  &c.  cited  to  appear  before  Sir  J.  N.,  commissary  of 
the  said  Court,  on,  &c.,  to  exhibit  an  inventory  and  render  an 
account ;  that  he  did  appear,  and  such  proceedings  were  thereupon 
had,  that  on,  &c.  he  was  dismissed  from  all  further  observance 
of  justice  in  the  said  cause;  and  that  it  hath  not  at  any  time 
hitherto  appeared  that  there  was,  or  is,  any  will  of  the  deceased ; 
and  this  defendant  is  ready  to  verify,  wherefore,  &c.  Second 
plea  similar,  with  the  exception  that  the  citation  and  other 
proceedings  in  the  Prerogative  Court  were  omitted.  The  repli- 
cation assigned  as  breaches,  first,  that  Sir  T.  H.  P.  did  not  exhibit 
a  true  and  perfect  inventory,  upon  which  issue  was  joined; 
secondly,  that  B.  W.  died  intestate,  leaving  Sir  T.  H.  P.,  A.  P., 
S.  0.,  &c.  her  next  of  kin ;  that  after  the  death  of  B.  W.,  and 
before  the  1st  of  January,  1820,  out  of  certain  goods  and  chattels 
which  came  *to  his  hands.  Sir  T.  H.  P.  paid  all  the  debts,  &c.  [  *153  ] 
of  B.  W.,  and  that  10,000i.  remained  over  and  above  in  the  hands 
of  Sir  T.  H.  P.,  as  administrator,  which  ought,  according  to  the 
condition  of  the  bond,  to  have  been  well  and  truly  administered 
by  Sir  T.  H.  P.  according  to  law;  that  is  to  say,  in  manner 
following ;  that  is  to  say,  (&c.) ;  yet  that  Sir  T.  H.  P.  hath  not 
well  and  truly  administered  the  said  last-mentioned  goods  and 
chattels,  or  any  part  thereof,  according  to  law,  or  paid  or  delivered 
or  divided  the  same  in  manner  aforesaid,  or  otherwise  howsoever. 
Eejoinder,  that  the  Judge  or  Judges  for  the  time  being  of  the 
said  Court  have  not  at  any' time  by  his  or  their  decree  limited 
and  appointed  Sir  T.  H.  P.  to  distribute  the  said  last-mentioned 
goods  and  chattels  in  the  manner  mentioned  in  the  breach, 
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or  to  any  other  person  or  persons  whomsoever.     Demurrer  and 
joinder. 

The  case  was  argued  on  a  former  day  in  this  Term  by  Chitty 
for  the  plaintiff,  and  Piatt  for  the  defendant ;  Devey  v.  Edwards 
and  Tappen^  and  The  Archbishop  of  Canterbury  v.  Howsel  were 
cited  for  the  plaintiff,  and  The  Archbishop  of  Canterbury  v.  WxUis% 
and  Greenside  v.  Benson\\  for  the  defendant ;  and  now  the  judg- 
ment of  the  Court  was  delivered  by 

Lord  Tentbrden,  Ch.  J. : 

This  is  an  action  upon  a  bond  executed  to  the  plaintiff,  on  the 
grant  to  Sir  T.  H.  Page,  of  letters  of  administration  to  the  effects 
of  Blanch  WooUaston.  The  defendant  has  prayed  oyer  of  the 
bond  and  condition,  and  they  are  set  forth  at  length  upon  the 
record.  The  bond  is  dated  on  the  10th  of  *May,  1809,  and  by 
the  terms  of  the  condition  the  bond  is  to  be  void, 

First,  If  the  administrator  make  a  true  and  perfect  inventory 
of  the  goods,  &c.  of  the  intestate,  and  exhibit  the  same  into  the 
registry  of  the  Prerogative  Court  on  or  before  the  10th  day  of 
November  then  next  ensuing  ;  and, 

Secondly,  If  he  well  and  truly  administer  according  to  law 
the  same  goods,  &c.  and  all  other  goods,  &c.  that  shall  come  to 
his  hands ;  and, 

Thirdly,  If  he  do  make  a  true  and  just  account  of  his  said 
administration  on  or  before  the  last  day  of  May,  1810 ;  and. 

Fourthly,  If  he  shall  deliver  and  pay  all  the  rest  and  residue 
of  the  goods,  &c.  which  shall  be  found  remaining  upon  his 
accounts  unto  such  persons  respectively  as  the  Judge  of  the  Court 
shall  by  decree  or  sentence,  pursuant  to  the  statute  22  &  28 
Car.  II.  c.  10,  for  the  better  settling  of  intestates'  estates,  limit 
and  appoint ;  and. 

Fifthly,  If  he  deliver  the  letters  of  cwiministration  into  Court, 
in  case  any  will  of  the  deceased  shall  appear. 

The  defendant  then  pleads  afSrmatively,  that  the  administrator 
performed  the  first  three  branches  of  the  condition ;  and  as  to 
the  fourth  branch,  that  the  Judge  of  the  Court  has  not,  by  decree 


t  3  Add.  Ecc.  Bep.  68. 
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or  sentence,  limited  or  appointed  the  administrator  to  pay  the  Arohbishop 

OF*  C/AMTBH* 

residue  of  the  goods,  &c.,  or  any  part  thereof,  which  were  found        bubt 

remaining  upon  the  said  accounts  of  the  administrator,  to  any 

person  whatever ;  but  that,  on  the  contrary,  the  administrator 

was  cited  to  appear  before  the  commissary  of  the  Court  to  exhibit 

an  inventory,  render  an  account  of  his  administration,  and  see 

portions  allotted,  and  a  distribution  made  of  the  goods,  &c. ;  that 

the  administrator  did  appear  in  consequence  of  the  citation,  and 

*such  proceedings  were  had  in  the  Court,  that  he  was  duly  dis*       C  '^^^  ] 

missed  from  all  further  observance  of  justice  in  the  cause. 

To  this  plea,  the  plaintiff  has  by  replication  alleged  and 
assigned,  as  a  breach  of  the  condition,  that  certain  persons 
particularly  named  were  the  only  next  of  kin  of  the  intestate ; 
that  the  administrator  paid  all  her  debts;  that  goods  of  great 
value,  and  more  than  sufficient  to  pay  all  debts  and  charges  of 
the  administration,  came  to  the  hands  of  the  administrator,  which 
ought,  according  to  the  condition,  to  have  been  duly  administered 
by  him  according  to  law ;  that  is  to  say,  in  manner  following,  to 
wit,  by  paying  certain  sums  specified  in  the  replication  to  the 
persons  before  mentioned  as  the  next  of  kin,  whereof  the  adminis- 
trator had  notice;  that  a  reasonable  time  for  doing  this  has 
elapsed,  yet  the  administrator  has  not  administered  the  goods 
according  to  law,  or  paid  or  delivered  the  goods,  or  any  part 
thereof,  to  the  persons  before  named,  or  either  of  them,  but 
neglected  and  refused  so  to  do,  contrary  to  the  effect  of  the 
condition,  whereby  the  persons  before  named  have  lost  the  use 
and  profit  of  their  proportions  of  the  goods,  &c.  To  this  part  of 
the  replication  the  defendant  has  rejoined,  that  the  Judge  of  the 
Court  has  not,  by  decree  or  sentence,  limited  and  appointed  the 
administrator  to  deliver  or  pay  the  goods  to  the  persons  named, 
or  any  other  person.  And  upon  this  there  is  a  demurrer  by  the 
plaintiff,  and  a  joinder  in  demurrer. 

The  question  of  law,  therefore,  is,  whether  the  neglect  or 
refusal  of  the  administrator  to  distribute  the  surplus  or  residue 
of  the  effects  of  the  intestate  among  the  next  of  kin,  according 
to  the  Statute  of  Distributions,  without  the  previous  decree  or 
sentence  of  the  Court,  be  a  breach  of  the  condition  of  the  bond  ? 

The  question  is  not,  whether  such  a  neglect  or  refusal  be  a        [  i&6  ] 
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ABCHBI8H0P  breach  of  the  duty  of  the  administrator,  but  whether  it  be  a  breach 

OP  Cantbb-       .V  .  . 

BUBY  of  the  condition  of  the  bond  ?  And  we  are  all  of  opinion  that 
Tappbn.  ^*  ^^  ^^*'-  T^®  question  does  not  appear  to  have  been  directly 
decided  in  any  Court.  According  to  the  report  of  the  proceedings 
before  Sir  John  Nichol,t  on  the  application  to  allow  the  bond  to 
be  put  in  suit,  that  very  learned  Judge  appears  to  have  thought, 
that  this  neglect  might  be  a  breach  of  the  condition,  but  his 
attention  was  not  particularly  directed  to  this  point ;  the  great 
contest  before  him  being,  whether  the  sureties  ought  to  be 
charged  under  the  particular  circumstances  that  had  taken  place; 
and  it  is  obvious,  from  some  parts  of  his  judgment,  that  he 
would  have  thought  it  right  to  allow  the  next  of  kin  to  try  this 
or  any  other  doubtful  question  in  a  court  of  law,  by  an  action  on 
the  bond,  which  could  not  be  brought  without  the  permission 
of  the  Court. 

This  form  of  an  administration-bond  is  given  by  the  statute  22 
Car.  II.  c.  10,  the  first  statute  which  ordains  the  distribution  of 
the  effects  of  an  intestate  among  the  next  of  kin.  And  the  bond 
is  obviously  intended  to  secure  a  performance  of  what  the  statute 
ordains.  We  should,  therefore,  examine  the  statute,  and  see 
what  it  ordains,  in  order  to  come  at  a  right  construction  of  the 
bond,  and  the  terms  and  meaning  of  the  condition. 

From  the  form  of  the  replication,  it  appears  that  the  plaintiff* 
insists  (and  the  argument  on  his  part  was  to  this  effect),  that  an 
administrator  cannot  be  said  well  and  truly  to  have  administered 
the  goods  within  the  meaning  of  the  condition,  unless  he  has 
paid  their  distributive  shares  to  the  next  of  kin.  The  clause 
[•167  ]  in  the  condition,  ♦by  which  he  is  required  thus  to  administer, 
precedes  the  clause  by  which  he  is  required  to  make  a  true 
account  of  his  said  administration,  and  this,  also,  precedes  the 
clause  by  which  he  is  required  to  deliver  and  pay  the  residue 
which  shall  appear  upon  his  account  to  such  persons  as  the 
Court  shall,  according  to  the  statute,  appoint.  Let  us,  then,  see 
how  the  order  and  course  of  proceeding,  thus  marked  out  in  the 
condition  of  the  bond,  agrees  with  the  statute. 

Now  the  statute  first  requires  all  ordinaries,  as  well  as  the 
Judges  of  the  Prerogative  Courts  of  Canterbury  and  York  as  all 
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other  ordinaries  and  ecclesiastical  Judges  having  power  to  grant  Archbishop 

administration,  to  take  bonds  with  sureties  in  the  form  after-        bubt 

wards  set  forth.    It  then  enacts,  that  such  bonds  shall  be  good,      xappbn, 

and  that  the  said  ordinaries  and  Judges  may  proceed  and  call 

administrators  to  account  touching  the  goods,  and,  upon  hearing 

and  due  consideration,  order  and  make  just  and  equal  distribution 

of  what  remaineth  clear  (after  debts  and  charges  paid)  among 

the  wife,  children,  &c.  according  to  the  laws  in  such  cases,  and 

the  rules  and  limitations  thereinafter  set  down;  and  the  same 

distribution  to  decree  and  settle  and  compel  the  administrators 

to  observe  and  pay  the  same  by  the  due  course  of  his  Majesty's 

ecclesiastical  laws.     The  statute  then  enacts  (section  5),  that  all 

ordinaries  and  every  other  person  who  by  this  Act  is  enabled  to 

make  distribution  of  the  surplus  shall  distribute  the  whole  surplus 

in  manner  following ;  and  then  mentions  the  different  degrees  of 

kindred  and  persons  to  participate  in  different  cases,  and  their 

shares ;  and  then,  to  the  end  that  a  due  regard  may  be  had  to 

creditors,  it  enacts  that  no  distribution  shall  be  made  until  a 

year  after  the  death  *of  the  intestate,  and  that  every  one  to       C  *158  ] 

whom  distribution  shall  be  made  shall  give  bond,  with  sureties, 

in  such  Courts,  to  repay  to  the  administrator  a  rateable  part  of 

debts  that  may  afterwards  appear,  and  of  the  costs  of  suit  and 

charges  that  he  may  be  put  to  by  reason  of  such  debts. 

The  word  *'  person  "  in  the  fifth  section  of  the  statute  evidently 
means  Judge ;  and  from  this  view  of  the  statute,  it  appears  that 
the  ordinary  or  Judge  is  to  make  the  distribution  among  the 
persons  entitled,  and  that  the  administrator  is  to  pay  according 
to  the  sentence  of  the  ordinary,  so  that  the  sentence  of  the 
ordinary  is  to  precede  the  payment.  And  this  may  in  many  cases 
be  necessary  for  the  information  and  protection  of  the  adminis- 
trator, who,  where  the  claimants  are  numerous  and  remote  in 
kindred  from  the  intestate,  may  not  know  with  certainty  what 
particular  persons  are  entitled,  or  in  what  proportions,  and  may, 
if  he  pays  to  a  person  not  entitled,  be  obliged  to  pay  over  again 
to  the  person  legally  entitled.  And  if  the  administrator  has  a 
right  to  have  the  sentence  of  the  Court  before  he  pays,  then, 
inasmuch  as  such  sentence  is  only  to  be  pronounced  upon  the 
residue  of  the  effects,  and  after  the  administrator  has  furnished 


368 


1828.     K.  B.     8  B.  &  C.  158—159. 


[B.B. 


BUBY 
V, 

Tappen, 


[  'ISO  ] 


Archbishop    an  account  of  his  said  administration  (which  is  the  language  of 
OP  Camteb«  o     o 

the  condition),  the  administration  thus  referred  to  cannot  be  an 

administration  comprizing  a  distribution  of  the  effects  among 

the  next  of  kin ;  and,  consequently,  the  preceding  words  of  the 

condition  to  which  the  reference  is  thus  made,  that  is,  the  words 

**  well  and  truly  administer  the  goods  according  to  law,*'  cannot 

be  understood  of  an  administration  comprizing  a  distribution 

among  the  next  of  kin.     It  is  true  that  where  an  administrator 

intends  to  *act  faithfully,  and  the  claims  of  the  next  of  kin  can 

be,  as  in  general  they  may  be,  ascertained  without  difficulty,  he 

will  not  put  them  to  the  expense  and  delay  of  calling  for  his 

account,  and  obtaining  the  sentence  of  a  Court ;  and,  therefore, 

it  may  well  be  said  that  it  is  his  duty  to  make  the  distribution, 

although  it  cannot  be  said  that  a  forfeiture  of  the  bond  is 

incurred  if  this  be  not  done. 

This  construction  of  the  bond  agrees  with  the  opinions  expressed 
by  Lord  Chief  Justice  Holt  and  by  Lord  Hardwickb.  If  the 
words  "  well  and  truly  administer  according  to  law  "  import  a 
distribution  of  the  residue  among  the  next  of  kin,  they  must, 
afortioriy  import  a  payment  of  debts  out  of  the  proceeds  of  the 
effects.  But  in  the  case  of  The  Archbishop  of  Canterbury  v. 
Willis, \  Holt,  Ch.  J.  says,  **  Whereas  by  the  words  of  the  con- 
dition he  is  to  administer  well  and  truly,  that  shall  be  construed 
in  bringing  in  his  account,  and  not  in  paying  the  debts  of  the 
intestate ;  and,  therefore,  a  creditor  shall  not  take  an  assignment 
of  the  bond  and  sue  it,  and  assign  for  breach  the  nonpayment  of 
a  debt  to  him."  And  in  Greenside  v.  Benson  and  others,  J  which 
was  a  suit  arising  out  of  an  action  at  law  on  a  bond,  in  which 
the  breach  assigned  was  the  not  bringing  in  a  true  and  peifect 
inventory.  Lord  Hardwickb  says,  "  What  the  counsel  for  the 
plaintiff  aim  at  would  have  been  right,  supposing  the  ordinary 
had  assigned  for  breach  the  nonpayment  of  the  creditor's  debts." 

For  these  reasons,  and  upon  these  authorities,  we  think  the 
breach  to  which  the  demurrer  applies  is  not  well  assigned,  and 
that  the  judgment  must  be  given  for  the  defendant. 


t  1  Salk.  315. 
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COLVIN   AND  Others  v.  NEWBERRY  and  BENSON.        i«28. 

^/ay  17. 
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[The  judgment  of  the  King's  Bench  in  this  case  was  reversed 
upon  error  in  the  Exchequer  Chamber  ;  and  the  judgment  of  the 
Exchequer  Chamber  was  affirmed  in  the  House  of  Lords.  The 
case  is  reported  in  7  Bing.  190,  under  the  name  of  Newberry  v. 
Collin  (in  error),  and  in  the  House  of  Lords,  under  the  name  of 
Colvin  V.  Newberry  in  1  CI.  &  F.  288.  It  will  be  reported  in  a 
subsequent  volume  of  the  Revised  Reports.] 


SMriH,  L.  J.iniSiracAanv.  Universal  Thomas,  '95,  1  Q.  B.  698,  64  L.  J. 

Stock  Exchange  Co,    (No.  2),  '95,  2  Q.  B.  398,  and  Camty  y.  Plimmer, 

Q.  B.  697,  65  L.  J.  Q.  B.  178,  C.  A.  '97,  1  Q.  B.  634,  66  L.  J.  Q.  B.  415, 

affid.    in    H.    L.  '96,    A     C.   166.  C.  A.— R.  C. 
Quctre,  how  this    class  of   cases  is 
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HASTELOW  V.  JACKSON.f  ^^^8. 

Jfay  20. 
(8  Bam.  &  Cress.  221—227  ;  S.  C.  2  Man.  &  Ry.  209 ;  6  L.  J.  K.  B.  318.)  

r  221 1 

Where  A.  and  B.  deposited  money  in  the  hands  of  a  stake-holder  to 
abide  the  event  of  a  boxing-match  between  them ;  and  after  the  battle 
A.  claimed  the  whole  sum  from  the  stake-holder,  and  threatened  him 
with  an  action  if  he  paid  it  over  to  B.,  which  he  nevertheless  did,  by  the 
direction  of  the  umpire  :  Held,  that  A.  was  entitled  to  recover  from  him 
his  own  stake,  as  money  had  and  received  to  his  use. 

Assumpsit  for  money  had  and  received.  Plea,  the  general 
issue.  At  the  trial  before  Holroyd,  J.,  at  the  Summer  Assizes 
for  Nottingham,  1827,  it  appeared,  that  the  plaintiff  and  one 
Wilcoxon  had  each  deposited  20Z.  in  the  hands  of  the  defendant, 
to  abide  the  event  of  a  boxing-match  between  them.  The  battle 
was  fought,  and  a  dispute  arose  as  to  which  was  the  winner ;  two 
referees  and  an  umpire  were  chosen,  who  decided  in  favour  ot 
Wilcoxon.  The  plaintiff  then  claimed  the  40i.  from  the  defen- 
dant, and  gave  him  notice  that  if  he  paid  it  over  to  Wilcoxon,  he 
should  bring  an  action  to  recover  it.  The  defendant,  however, 
afterwards,  acting  upon  the  decision  of  the  umpire,  paid  over  the 
money.  At  the  trial  the  plaintiff  claimed  only  the  202.  deposited 
by  him ;  and  for  the  defendant  it  was  contended,  "^^that  the       [  *222  j 

t  Cited  and  followed  in  various      affected  by  the  Gaming  Act,  1892  ? 
See  the  judgment  of  A.  L.      See    and    compare     0' Sullivan     v. 
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Habtelow  plaintiflF  could  not  recover  at  all,  for  he  had  never  given  notice 
Jackson,  oi  an  intention  to  rescind  the  illegal  wager,  but  had  affirmed  it, 
by  claiming  the  whole  of  the  stakes,  and  insisting  that  he  was 
the  winner  of  the  battle.  The  learned  Judge  overruled  the  objec- 
tion, and  the  plaintiff  had  a  verdict  for  202.  In  Michaelmas  Term 
a  rule  nisi  for  a  new  trial  was  granted,  against  which 

N.  R.  Clarke  shewed  cause : 

It  has  now  been  determined,  by  each  of  the  courts  of  law  in 
Westminster  Hall,  that  money  deposited  in  the  hands  of  a  stake- 
holder, to  abide  the  event  of  an  illegal  wager,  may  be  recovered 
at  any  time  before  it  has  been  paid  over :  Cotton  v.  Thurland,^ 
Smith  V.  Bickinore,X  Bate  v.  Cartwright^  Here  the  money  must 
be  considered  as  still  in  the  hands  of  the  defendant,  for  he  had 
express  notice  from  the  plaintiff  not  to  pay  it  ever.  It  is  true 
lihat  in  Smith  v.  Bickvxore  the  plaintiff  demanded  only  the  sum 
-deposited  by  himself ;  whereas,  in  the  present  case,  the  plaintiff 
demanded  the  whole  sum.  But  in  Bate  v.  Cartwright  the  plaintiff 
sought,  even  at  the  trial,  to  recover  the  whole ;  and  was,  never- 
theless, allowed  to  recover  back  his  own  money.  Howson  v. 
HancockW  will  be  cited  on  the  other  side  ;  but  there  the  stakeholder 
had  paid  over  the  money  with  the  express  assent  of  the  plaintiff. 

Reader  and  Humphrey,  contra  : 

It  must  be  admitted,  that  where  money  deposited  with  a  stake- 
holder, to  abide  the  event  of  an  illegal  wager,  remains  in  his 
hands,  or  has  been  paid  over  by  him  after  notice  that  the  party 
[  •223  ]  ♦desires  to  rescind  the  contract,  it  may  be  recovered  as  money 
had  and  received  by  the  stake-holder  to  the  use  of  the  party  who 
deposited  it.  But  there  is  no  case,  except  Lacavssade  v.  White,^ 
in  which  the  money  has  been  recovered,  where  it  had  been  paid 
over  before  such  notice  was  given.  Now  the  decision  in  Lacaussade 
V.  White  proceeded  upon  the  mistaken  notion  that  the  action  was 
against  the  stake-holder,  and  that  the  money  was  still  in  his 
hands.     In  Howson  v.  Hancock^W  Lord  K^nyon  expressly  states 

t  5  T.  R.  405.  8  T.  R.  675. 

X  4  Taunt.  474.  f  7  T.  R.  535. 

§  21  R.  R.  767  (7  Price,  540).  ft  8  T.  R.  575. 
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that  to  have  been  the  ground  of  his  former  judgment ;  and  in  the     Habtelow 
latter  case,  the  money  having  been  paid  over,  it  was  held  that  it     jackson. 
could  not  be  recovered  back. 

(Bayley,  J. :  According  to  my  note  of  Hoivson  v.  Hancock,  it 
proceeded  entirely  on  the  ground  that  the  plaintiff  had  expressly 
assented  to  the  money  being  paid  over.) 

The  party  to  an  illegal  wager,  at  the  time  when  he  deposits  his 
money,  assents  to  its  being  paid  over  to  the  winner ;  but  there  is 
a  locus  pcenitentue ;  and  if  before  the  money  has  been  paid  over 
he  avails  himself  of  that,  and  desires  to  be  released  from  the 
illegal  bargam,  he  can  insist  upon  having  his  own  money  returned. 
Here,  however,  the  plaintiff  never  repented  of  the  bargain  origin- 
ally made ;  he  never  retracted  the  assent  originally  given  that  the 
money  should  be  paid  to  the  winner,  but  he  asserted  himself  to 
be  the  winner,  and  on  that  ground  claimed  the  whole  sum  deposited. 
An  umpire  was  appointed  to  decide  that,  and  according  to  his 
decision  the  money  was  paid.  The  cases  upon  illegal  insurances 
are  analogous  to  this.  In  a  great  variety  of  instances  it  has  been 
held,  that  the  premium  could  not  be  recovered  back  after  the 
voyage  had  been  performed,  although  the  underwriters  would 
♦not  have  been  liable  on  the  policy  in  the  event  of  a  loss  :  Loivry  [  '224  ] 
V.  BourdieUf^  Andree  v.  Fletcher y I  Morck  v.  Abel,^  Vandyke  v. 
Hewitt,,^  Lubbock  v.  Potts.^  Again,  the  defendant  in  this  case 
received  money  to  be  paid  over  to  the  winner;  and  Wilcoxon 
being  winner  might  have  sued  him  for  it,  and  the  defendant  could 
not  in  answer  have  set  up  the  illegality  of  the  contract :  Tenant 
v.  EWott,^^  Farmer  v.  Ru88ell,ll 

(HoLROYD,  J. :  If  so,  I  must  have  tried  which  was  the  winner, 
but  that  I  was  not  bound  to  do.) 

Bayley,  J. : 

I  am  of  opinion  that  this  rule  must  be  discharged.  The  cases 
of  Tenant  v.  Elliott  and  Farmer  v.  Russell  do  not  prove  that  the 
\dnner  of  an  illegal  wager  can  recover  the  whole  of  the  stakes 

t  2  Doug.  468.  f  7  East,  449. 

t  1  B.  E.  7U1  (3  T.  R.  266).  ft  4  R.  R.  755  (1  Bos.  &  P.  3). 

§  3  Bos.  &  P.  35.  XX  1  Bos.  &  P.  296. 

,1  5  E.  B.  516  (1  East,  96). 

24—2 
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Habtelow  from  the  holder,  but  only  that  when  the  loser  has  paid  the  money 
Jackisok.  iiito  the  hands  of  an  agent  for  the  winner  the  agent  cannot  set  up 
the  illegality  against  the  claim  of  his  principal.  Those  cases 
may,  therefore,  be  laid  out  of  consideration ;  and  from  all  the 
others  which  have  been  cited  it  appears  that  there  is  a  material 
difference  between  actions  by  one  party  to  an  illegal  contract 
against  the  other,  and  those  against  a  stake-holder.  If  money 
has  been  paid  upon  such  a  contract  by  one  party  to  the  other,  he 
cannot  recover  it  unless  he  rescinds  the  contract  while  it  remains 
executory.  That  it  may,  as  between  the  parties,  be  rescinded 
before  the  event  happens  has  been  established  by  a  variety  of 
cases :  Lubbock  v.  PotfSy  Vandyke  v.  Hewitt,  Loicry  v.  Baurdieu, 
[  •226  ]  and  Aubert  v.  Walsh  ;t  nor  am  I  aware  of  any  decision  *to  the 
contrary  except  that  of  Lacatissade  v.  White,  which  cannot,  I  think, 
be  supported ;  and  indeed  it  appears  to  have  proceeded  on  the 
supposition  that  the  defendant  was  a  stake-holder,  in  which  case 
it  would  have  been  right.  It  is  too  late  now  to  consider  what 
would  have  been  the  best  rule  on  this  subject.  It  might  have 
been  proper  to  say  that  the  party  to  a  wager  on  an  illegal  act, 
after  he  had  done  the  act,  should  not  recover  his  stake.  But 
Cotton  V.  Thurland,  followed  by  Sinith  v.  Bickmore,  has  established 
that,  notwithstanding  the  event  has  been  decided,  and  the  party 
has  concurred  in  doing  the  illegal  act,  he  shall  be  allowed  to 
recover  his  own  stake.  The  case  of  Smith  v.  Bickmoi*e  was  decided 
long  after  the  other,  and  at  a  time  when  the  distinction  had  been 
taken  between  actions  against  the  party  and  the  stake-holder ; 
and  it  is  now  a  settled  rule  that  where  a  wager  has  been  laid  on 
the  event  of  a  boxing-match  either  party  may  recover  his  own 
stake  from  the  holder.  It  has  been  urged  that  a  decision  for  the 
plaintiff  in  the  present  case  would  go  beyond  all  former  cases,  for 
that  the  money  had  been  paid  over  before  the  action  was  brought, 
and  the  plaintiff  had  done  no  act  to  rescind  the  wager,  nor  had 
ever  intimated  that  he  claimed  his  own  money,  and  that  only. 
But  if  a  stake-holder  pays  over  money  without  authority  from  the 
party,  and  in  opposition  to  his  desire,  he  does  so  at  his  own  peril. 
In  Howson  v.  Hancock  the  jury  found  that  the  money  was  paid 
with  the  assent  and  concurrence  of  the  plaintiff;  the  decision, 
t  12  B.  B.  651  (3  Taunt.  277, 4  Taunt.  298). ' 
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therefore,,  merely  amounted  to  this,  that  where  money  has  been  Hastelow 
paid  over  with  the  assent  of  the  party,  he  cannot  get  it  back,  jackson. 
Here,  it  is  true,  the  whole  was  demanded  :  the  defendant  said  he 
should  pay  it  to  *the  other  party,  the  plaintiff  desired  him  not  to  [  '226  ] 
do  so,  and  threatened  him  with  an  action.  That  was  a  plain 
expression  of  dissent ;  the  defendant  therefore  paid  over  the  money 
at  his  own  peril,  and  having  paid  over  what  could  not  have  been 
recovered  from  him,  he  paid  it  in  his  own  wrong.  Wilcoxon 
could  not  have  recovered  more  than  his  own  money,  without 
proving  himself  the  winner,  and  that  could  only  be  established 
by  evidence  of  his  having  done  an  illegal  act.  He  therefore  could 
not  have  recovered  the  money  deposited  by  the  plaintiff;  and  the 
defendant  having  paid  over  the  whole  after  the  plaintiff's  prohibi- 
tion, which  was  valid  as  to  a  moiety  of  the  stakes,  paid  over  that 
moiety  wrongfully,  and  is  liable  to  refund  it  to  the  present 
plaintiff.  For  these  reasons,  I  think  the  opinion  expressed  by 
my  brother  Holroyd  at  the  trial  was  correct,  and  that  this  rule 
must  be  discharged. 

Holroyd,  J. : 

It  appears  to  me  now  as  at  the  trial,  that  the  case  of  payment 
to  a  stake-holder  differs  from  that  by  one  party  to  the  other.  The 
question  made  at  the  trial  was,  whether  it  was  necessary  for  the 
plaintiff  to  rescind  the  contract.  I  think  it  was  not ;  and  that  he 
did  sufficient  by  giving  notice  that  he  would  sue  the  defendant  if 
he  paid  over  the  money. 

LiTTLEDALE,  J.  : 

I  am  entirely  of  the  same  opinion.  If  two  parties  enter  into 
sn  illegal  contract,  and  money  is  paid  upon  it  by  one  to  the  other, 
that  may  be  recovered  back  before  the  execution  of  the  contract, 
hut  not  afterwards.  In  the  case  of  persons  entering  into  such  a 
contract  and  paying  money  to  a  stake-holder,  if  the  event  happens 
and  the  money  is  paid  over  without  dispute,  *that  is  considered  [  *227  ] 
as  a  complete  execution  of  the  contract,  and  the  money  cannot 
be  reclaimed ;  but  if  the  event  has  not  happened,  the  money  may 
be  recovered.  With  respect  to  a  stake-holder  there  is  a  third 
case,  viz.  where  the  event  has  happened,  but  before  the  money 


374  1828.     K.  B.    8    B.  &  C.  227.  [r.r. 

Hastelow  has  been  paid  over,  one  party  expresses  his  dissent  from  the  pay- 
Jackson.  ment.  Under  such  circumstances  he  may  recover  it ;  and  perhaps 
it  may  then  be  said,  that  although  the  event  has  happened,  yet 
the  contract  is  not  completely  executed  until  the  money  has  been 
paid  over,  and  therefore  the  party  may  retract  at  any  time  before 
that  has  been  done. 

Rule  discharged, 

1828.  CUBITT  V.  PORTERt 

^^^'  (8  Bam.  &  Cress.  257—271 ;  S.  C.  2  Man.  &  Ey.  267  ;  6  L.  J.  K.  B.  306.) 

[  257  ]  The  common  user  of  a  wall  separating  adjoining  lands  belonging  to 

different  owners,  is  prima  facie  evidence  that  the  wall,  and  the  land  on 
which  it  stands,  belongs  to  the  owners  of  those  adjoining  lands  in  equal 
moieties  as  tenants  in  common. 

Where  such  an  ancient  wall  was  pulled  down  by  one  of  the  two  tenants 
in  common,  with  the  intention  of  rebuilding  the  same,  and  a  new  wall 
was  built  of  a  greater  height  than  the  old  one ;  it  was  held,  that  this 
was  not  such  a  total  destruction  of  the  wall  as  to  entitle  one  of  the  two 
tenants  in  common  to  maintain  trespass  against  the  other. 

Declaration  stated  that  the  defendant  on,  &c.,  at,  &c.,  broke 

and  entered  a  certain  close  of  the  plaintiff,  to  wit,  in  the  city  of 

Norwich,  and  county  of  the  same  city,  and  then  and  there  pulled 

down  and  damaged  a  great  part  of  a  certain  wall  of  the  plaintiff, 

then   standing  and  being  in  and  upon  the  said  close,  and  the 

materials  thereof,  of  the  plaintiff,  of  the  value  of  100!.,  seized, 

and  carried  away,  and  converted,  and  disposed  thereof  to  his, 

the  defendant's,  own  use ;  and  also  erected  and  built  a  certain 

other  wall,  and  a  certain  privy,  and  a  certain  other  erection  and 

building  against  and  upon  the  wall  of  the  plaintiff,  and  kept  and 

continued  the  same  other  wall,  &c.,  upon  and  against  the  wall  of 

the  plaintiff  for  a  long  space  of  time,  and  also  cast  divers  quantities 

of  bricks  and  rubbish  upon  the  plaintiff's  close,  by  means  of 

which  several  premises  the  wall  of  the  plaintiff  had  been  and  was 

greatly  weakened  and  injured,  &c.     Flea,  not  guilty.     At  the  trial 

before  Alexander,  G.  B.,  at  the  Summer  Assizes  for  the  county  of 

Norfolk,  1826,  it  appeared  that  the  plaintiff  was  the  occupier  of 

a  cottage  and  garden,  as  tenant  to  one  Mr.  Doman.     They  had 

t  Cited  as  an  authoritatiye  decision  Jesbel)  in  Standard  Bank  of  Brttish 
upon  the  rights  at  common  law,  by  8.  Africa  v.  Stokes  (1878)  9  Ch.  D. 
the   Master  of    the    Rolls  (Sir  G.      68,71,  47  L.  J.  Ch.  d54, 556.--B.  O. 
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formerly  been  the  property  of  the  plaintiff's  father.  The  defen-  Cubitt 
dant  was  the  owner  of  premises  adjoining  those  occupied  by  fo^eb. 
the  plaintiff,  and  separated  therefrom  by  a  wall,  part  of  which 
the  defendant,  in  July,  1825,  had  pulled  down,  and  erected  on 
the  site  of  it  another  wall  (of  a  greater  ^height  than  the  old  wall),  [  *2^^  ] 
with  a  cottage  and  other  buildings  against  it,  and  the  present 
action  was  brought,  after  the  new  wall  had  been  rebuilt,  to  try 
the  right  of  property  in  that  wall.  There  was  evidence  on  both 
sides  of  various  acts  of  user  of  the  wall  by  the  respective  owners 
of  the  plaintiff's  and  defendant's  premises.  The  Lord  Chief 
Babon,  upon  this  evidence,  told  the  jury  to  find  for  the  defendant, 
if  they  thought  the  wall  was  his,  or  if,  from  the  common  user  of 
the  wall  by  the  respective  owners  of  the  plaintiff's  and  defendant's 
premises,  they  believed  the  plaintiff  and  defendant  had  a  common 
property  in  it.  The  verdict  returned  by  the  foreman  of  the  jury 
was,  "  We  find  this  to  be  a  party  wall."  The  Lord  Chibp  Baron 
said.  That  is  a  verdict  for  the  defendant.  After  the  jury  had 
separated,  the  plaintiff's  counsel  observed,  that  the  wall  might  be 
a  party  wall,  and  yet  the  plaintiff  and  defendant  might  not  be 
tenants  in  common  of  it,  or  of  the  land  on  which  it  was  bmlt ; 
for  if  each  of  the  proprietors  of  the  two  estates  contributed  the  site 
of  the  land  on  which  it  was  built  in  equal  moieties,  or  had  con- 
tributed in  the  same  proportion  to  the  expense  of  building  it,  each 
of  them  would  remain  the  owner  of  a  moiety  of  the  wall,  and  might 
maintain  an  action  against  the  other  for  any  injury  done  to  that 
moiety.  Storks,  Serjt.,  in  Michaelmas  Term,  1826,  obtained  a 
rule  nisi  for  a  new  trial,  upon  the  ground,  first,  that  the  attention 
of  the  jury  had  not  been  drawn  to  that  distinction,  and  that  it 
might,  therefore,  be  true  that  the  wall  was  a  party  wall,  and  yet 
this  action  would  be  maintainable.  Secondly,  assuming  that  the 
verdict  estabUshed  that  they  were  tenants  in  common  of  the  wall, 
*and  of  the  land  on  which  it  was  built,  still  the  action  was  main-  [  *259  ] 
tainable,  because  there  had  been  a  destruction  of  the  subject- 
matter  of  the  tenancy  in  common  by  one  of  the  two  co-tenants. 

[After  argument :] 

Baylby,  J. :  [  262  ] 

I  am  of  opinion  that  the  rule  for  a  new  trial  ought  to  be 
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CuBiTT       discharged.     This  was  an  action  for  pulling  down  the  plaintiff's 
PoBTBB.      wall.     If  the  wall  was  the  exclusive  property  of  the  plaintiff,  then 
the  act  done  by  the  defendant  was  a  sufficient  ground  for  the 
action.     If  it  was  entirely  the  property  of  the  defendant,  then  he 
was  justified  in  doing  what  he  did.     There  was  a  third  view  of 
the  case,  and  that  was  the  view  taken  of  it  by  the  Lord  Chief 
Baron  at  the  trial,  viz.  that  it  might  be  the  common  property  of 
the  plaintiff  and  defendant.     The  question  left  to  the  jury  was, 
whether  from  the  common  use  of  the  wall  they  would  not  infer 
that  it  was  common  property?    Now  there  was  certainly  very 
strong  evidence  of  common  use,  and  the  nature  of  the  right  may 
[  '^^JS  ]       be  collected  from  the  manner  in  which  a  ♦thing  has  been  used. 
The  jury  found  that  it  was  a  party  wall ;  they  did  not  in  terms 
find  that  it  was  common  property ;  but  on  having  the  question 
whether  it  was  common  property  put  to  them,  they  found  it  was 
a  party  wall.    The  Lord  Chief  Baron  observed,  this  was  a  verdict 
for  the  defendant.     Until  the  jury  had  separated,  no  observation 
was  made  upon  the  subject  of  the  direction  of  the  Judge,  or  upon 
the  answer  of  the  jury  on  that  point.     And  I  think  it  is  too  late, 
on  a  motion  for  a  new  trial,  to  suggest  that  the  case  might  have 
been  differently  presented  to  the  consideration  of  the  jury ;  and 
that  if  that  had  been  done,  the  verdict  might  have  been  different. 
The  probability  is  against  the  existence  of  that  state  of  things 
which  would  have  justified  a  verdict  for  the  plaintiff,  even  on 
that  view  of  the  case,  which  was  not  presented  to  the  considera- 
tion of  the  jury.    Where  a  wall  is  common  property,  it  may 
happen  either  that  a  moiety  of  the  land  on  which  it  is  built 
may  be  one  man's,  and  the  other  moiety  another's,  or  the  land 
may  belong  to  the  two  persons  in  undivided  moieties.    It  does 
not  appear  whether  at  the  time  when  this  wall  was  built  the  land 
belonged  wholly  to  one  individual.     It  might  at  that  time  have 
belonged  entirely  to  one,  and  then  he  might  have  sold  off  a  part ; 
or  he  might  have  sold  an  undivided  moiety  of  the  wall  with  the 
land  on  one  side,  and  an  undivided  moiety  of  the  wall  with  the 
land  on  the  other  side.     If  the  land  on  which  the  wall  was  built 
belonged  on  one  side  to  one  party,  and  on  the  other  to  the  other 
party,  and  they  between  them  agreed  to  build  the  wall,  it  would 
have  been  prudent  at  least  to  make  this  bargain,  that  so  long  as 


VOL.  XXXII.]     1828.     K.  B.    8  B.  &  C.  263—265.  377 

there  was  to  be  a  wall  continuing  on  this  property,  the  *land  on  Cubitt 
which  it  was  built,  and  the  wall  which  stood  upon  that  land,  pobtbb. 
should  be  taken  and  considered  to  be  the  common  property  of  [  ^264  ] 
the  two,  and  that  the  owners  of  the  estates  on  each  side  should 
be  tenants  in  common  of  the  undivided  moiety  of  that  land  and 
of  that  wall ;  with  the  power  of  adopting  such  remedies  for  parti- 
tion as  tenants  in  common  may  adopt.  On  the  other  hand,  if 
the  wall  stood  partly  on  one  man's  land,  and  partly  on  another's, 
either  party  would  have  a  right  to  pare  away  the  wall  on  his  side, 
so  as  to  weaken  the  wall  on  the  other,  and  to  produce  a  destruc- 
tion of  that  which  ought  to  be  the  common  property  of  the  two. 
It  seems  to  me,  the  probability  of  the  case  is,  that  this  was  not 
a  party  wall  according  to  the  principle  which  was  acted  upon  in 
the  case  of  Matts  v.  Hawkins,  \  but  that  it  was  a  wall  built  on  the 
common  property  of  the  two,  and  that  the  wall  was  the  common 
property  of  both.  Matts  v.  Hawkins  naturally  led  to  a  different 
conclusion ;  for  under  the  Party- wall  Act,  each  is  to  contribute 
the  land  for  that  which  is  to  be  built  on  the  common  soil  of  the 
two.  If  the  land  is  to  be  contributed  by  the  parties  in  equal  pro- 
portions, it  may  be  a  probable  consequence  (I  do  not  say  whether 
it  is  or  not)  that  the  wall  belongs  one  half  to  the  one  and  the  other 
half  to  the  other ;  but  that,  as  it  seems  to  me,  in  the  country 
where  the  Party- wall  Act  does  not  apply  is  such  an  improbable 
state  of  things,  that  we  ought  not  to  send  it  down  again  to  a  new 
trial,  on  the  ground  that  that  view  of  the  case  was  not  presented 
to  the  consideration  of  the  jury,  when  at  the  trial  it  was  not 
desired  by  the  counsel  that  it  should  be  so  presented  to  them. 

Then,  the  next  point  is,  whether,  assuming  that  the  land  on  [  ^^s  ] 
which  this  wall  was  built,  and  that  the  wall  itself,  was  the 
common  property  of  the  two,  the  act  done  by  the  defendant 
entitled  the  plaintiff  to  maintain  trespass.  It  has  been  con- 
tended that  trespass  is  maintainable,  on  the  ground  that  there 
was  a  destruction  of  the  thing,  and  that  if  one  tenant  in  common 
destroy  that  which  is  the  subject  of  the  tenancy  in  common,  that 
is  an  actual  ouster  and  expulsion  by  the  one  of  the  other,  and 
that  the  party  so  expelled  may  maintain  an  action  of  trespass  for 
what  has  been  done  in  that  respect.  Perhaps  if  one  had  entirely 
t  14  B.  B.  695  (5  Taunt  20). 
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CuBiTT  destroyed  the  wall,  that  might  have  been  a  foundation  for  an 
PoBTEB.  action  of  trespass.  But  I  take  it,  that  in  the  case  of  a  wall, 
a  temporary  removal,  with  a  view  to  improve  part  of  the  property 
on  one  side  at  least,  and,  perhaps,  on  both,  is  not  such  a  destruc- 
tion as  will  justify  an  action  of  trespass.  There  is  no  authority 
to  shew  that  one  tenant  in  common  can  maintain  an  action 
against  the  other  for  a  temporary  removal  of  the  subject-matter 
of  the  tenancy  in  common,  the  party  removing  it  having  at  the 
same  time  an  intention  of  making  a  prompt  restitution.  It  was 
not  a  destruction:  the  object  of  the  party  was  not  that  there 
should  be  no  wall  there,  but  that  there  should  be  a  wall  there 
again  as  expeditiously  as  a  wall  could  be  made.  But  then  it  is 
said  the  wall  here  is  much  higher  than  the  wall  was  before. 
What  is  the  consequence  of  that  ?  One  tenant  in  common  has, 
upon  that  which  is  the  subject-matter  of  the  tenancy  in  common, 
laid  bricks  and  heightened  the  wall.  If  that  be  done  further 
than  it  ought  to  have  been  done,  what  is  the  remedy  of  the  other 
[  •-'66  ]  party  ?  He  may  remove  it.  That  is  the  only  remedy  ♦he  can 
have.  If  there  be  land  belonging  to  two  as  tenants  in  common, 
and  one  builds  a  wall  on  that  land,  the  other  cannot  bring 
trespass,  because  he  is  excluded  from  the  surface  of  that  ground 
for  a  certain  period  of  time,  viz.  for  so  long  a  period  as  that 
wall  stands.  This  case  falls  within  the  principle  acted  upon  in 
Wiltshire  v.  SidfordA  The  view  in  which  it  was  presented  to 
the  jury  by  the  Lord  Chief  Babon  was  the  right  view  of  it. 

There  was  evidence  of  a  common  user  by  both  parties,  which 
justified  the  presumption  either  that  the  wall  was  originally 
built  on  land  belonging  in  undivided  moieties  to  the  owners 
of  the  respective  premises,  and  at  their  joint  expense;  or  that 
it  had  been  agreed  between  them  that  the  wall  and  the  land 
on  which  it  stood  should  be  considered  the  property  of  both  as 
tenants  in  common,  so  as  to  insure  to  each  a  continuance  of  the 
use  of  the  wall.  For  these  reasons  I  am  of  opinion  that  this 
rule  ought  to  be  discharged, 

HOLROYD,  J. : 

I  am  of  opinion  that  this  rule  ought  to  be  discharged.     It  is 
t  31  B.  B.  329  (1  Man.  &  By.  404). 
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incumbent  on  the  plaintiff  to  establish  his  right  of  action.     The       Cubitt 

declaration  in  this  case  was  for  pulling  down  the  old  wall  and      pobteb. 

building  the  new  one.     The  presumption  arising  from  the  acts 

of  enjoyment  is,  that  the  wall  was  the  property  of  the  plaintiff  and 

defendant  as  tenants  in  common ;  for  the  law  will  presume  that 

what  was  done  without  opposition  for  a  considerable  time  was  done 

rightfully,  and  that  these  acts  of  enjoyment  were  lawful.     That 

being  the  case,  there  was  abundant  evidence  upon  the  trial  to 

raise  a  question  to  go  to  the  jury,  whether  the  wall  was  or  was 

not  the  *common  wall  of  both.     There  having  been  a  joint  use       [  *267  ] 

of  the  wall  by  both,  each  must  have  had  the  right  originally, 

or  have  acquired  the  right  in  the  course  of  time  by  legal  means. 

The  jury  have  found  in  effect  that  it  was  their  common  property. 

The  question  then  arises,  whether  one  tenant  in  common  can 

maintain  an  action  of  trespass  against  another  for  such  acts  as 

were  done  in  this  case  by  pulling  down  the  old  wall  and  building 

the  new  one  on  its  site.     Taking  it  to  be  the  law,  that  where 

there  is  a  complete  destruction  by  one  tenant  in  common  of  that 

which  he  has  in  common  with  others,  so  that  that  other  is  wholly 

deprived  of  the  use  of  it,  an  action  of  trespass  will  lie,  I  think 

the  act  done  by  the  defendant  in  tliis  case  cannot  be  considered 

as  a  destruction  of  the  wall ;  the  removal  of  the  old  wall  having 

been  effected  merely  for  the  purpose  of  rebuilding  another  on  its 

site  as  speedily  as  possible. 

LiTTLEDALB,  J.  : 

I  am  entirely  of  the  same  opinion.  The  plaintiff  seems  to 
have  claimed  the  wall  as  his  own  exclusive  property,  and  so 
did  the  defendant.  There  was  abundant  evidence  to  raise  the 
question  for  the  consideration  of  the  jury,  whether  the  plaintiff 
and  defendant  were  tenants  in  common  ?  It  is  suggested,  that 
although  the  learned  Judge  left  it  to  the  jury  to  find  whether  the 
wall  was  the  property  of  the  plaintiff  or  of  the  defendant,  and 
also  whether  it  was  the  common  property  of  both  as  tenants  in 
common,  yet  that  the  foreman  of  the  jury  when  he  returned  the 
verdict  did  not  in  express  terms  answer  the  question  put  to  them 
bj  the  learned  Judge,  but  said  that  the  jury  found  it  to  be  a 
party-wall ;  and  that  that  finding  is  consistent  with  the  fact  of 
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CuBXTT  the  wall,  and  the  soil  on  which  it  was  built,  *having  originally 
PoBTBK.  belonged  to  the  plaintiff  and  defendant,  or  those  under  whom 
[  *268  ]  they  claimed,  in  equal  moieties.  It  appears  that  when  that 
verdict  was  returned,  the  Lord  Chief  Baron  observed  that  it 
was  a  verdict  for  the  defendant.  The  plaintiff's  counsel  did  not 
then  suggest  to  the  Lord  Chief  Baron  the  propriety  of  leaving  to 
the  jury  the  question  in  any  other  form  than  that  in  which  it 
was  left  to  them,  or  intimate  any  doubt  as  to  the  sufficiency  of 
the  evidence  to  warrant  the  jury  in  coming  to  the  conclusion  to 
which  they  did  come.  That  being  so,  a  new  trial  cannot  now 
be  granted  on  that  ground.  But  even  assuming  the  parties  to 
have  been  tenants  in  common  of  this  wall,  then  it  is  said  that 
trespass  will  lie  in  this  case  by  one  tenant  in  common  against 
the  other,  because  there  was  in  this  case  a  destruction  of  the 
subject-matter  of  the  tenancy  in  common.  In  Com.  Dig. 
Estates  (K),  8,  there  are  various  cases  as  to  the  remedy  which 
one  tenant  in  common  has  against  another.  It  appears  that 
with  regard  to  actions  in  respect  to  matters  not  chattels,  in  some 
cases  an  ejectment  will  lie,  if  one  actually  oust  his  companion 
of  the  possession,  and  trespass  will  lie  where  there  has  been 
a  complete  and  total  destruction  of  the  subject-matter  of  the 
tenancy  in  common ;  as  if  one  tenant  in  common  destroys  the 
whole  flight  of  a  dove-cote,  or  all  the  deer  in  their  park.  In 
other  cases  where  there  has  not  been  a  total  destruction  of  the 
subject-matter  of  the  tenancy  in  common,  but  only  a  partial 
injury  to  it,  waste  or  an  action  on  the  case  will  lie  by  one  tenant 
in  common  against  another;  as  if  one  tenant  in  common  of 
a  wood  or  piscary  does  waste  against  the  will  of  the  other,  he 
shall  have  waste ;  or  if  one  corrupts  the  water,  the  other  shall 
[  •269  ]  have  an  action  on  the  •case.  There  are  other  cases  where  the 
only  remedy  is  to  retake  the  property.  As  if  one  take  a  chattel 
real  or  personal  entire,  the  other  may  retake  it  when  he  has  an 
opportunity  ;  but  he  has  no  remedy  by  action.  If,  again,  there 
be  two  tenants  in  common  of  a  house  or  mill,  and  it  fall  into 
decay,  the  one  is  willing  to  repair,  and  the  other  will  not,  he 
that  is  willing  shall  have  a  writ  de  reparatione  facienda.  It  has 
been  said  that  trespass  will  lie  in  this  case  by  one  tenant  in 
common  against  the  other,  because  there  has  been  an  expulsion 
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amounting  to  an  actual  ouster.  Now,  if  there  has  been  an  Cubitt 
actual  ouster  by  one  tenant  in  common,  ejectment  will  lie  at  the  poeteb. 
suit  of  the  other.  But  I  am  not  aware  that  trespass  will  lie,  for 
in  trespass  the  breaking  and  entering  is  the  gist  of  the  action ; 
expulsion  or  ouster  is  a  mere  aggravation  of  the  trespass.  If 
the  original  entry  therefore  be  lawful,  trespass  will  not  lie.  In 
Taylor  v.  Cole\  the  first  count  was  for  breaking  and  entering  the 
plaintiff's  house,  and  expelling  him.  As  to  the  breaking  and 
entering,  the  defendant  justified  as  sheriff  of  Middlesex  under 
a  fieri  facias.  Upon  general  demurrer  it  was  held  that  the  plea, 
which  only  justified  the  breaking  and  entering  by  shewing  a 
good  cause  for  it,  was  a  full  answer,  because  the  breaking  and 
entering  were  the  gist  of  the  action,  and  the  expulsion  was  only 
matter  of  aggravation ;  and  that  if  the  plaintiff  had  wished  to 
take  advantage  of  the  expulsion,  which  was  merely  matter  of 
aggravation,  he  ought  to  have  shewn  the  special  matter  in  a  new 
assignment,  in  order  to  make  the  party  a  trespasser  ah  initio. 
Then,  if  the  expulsion  be  mere  aggravation,  trespass  will  not  lie 
for  it,  because  •the  original  entry  is  lawful.  The  original  entry  [  '270  ] 
being  the  gist  of  the  action  in  trespass,  and  the  expulsion  mere 
aggravation,  I  doubt  much  whether  trespass  can  be  maintained 
even  for  an  expulsion.  Here  the  defendant  pulled  down  one 
wall,  and  built  another  on  its  site.  If  two  persons  be  tenants 
in  common  of  land  on  which  there  is  a  wall,  and  one  refuses  to 
repair,  and  the  other  pulls  down  the  wall,  and  sells  the  materials, 
and  builds  a  better  wall,  it  may  be  said  that  there  has  been 
a  total  destruction  of  the  original  wall,  more  especially  if  he  sold 
the  materials.  Still  if  he  did  that  for  the  purpose  of  getting 
other  materials  to  make  the  new  wall  better  than  the  old  one 
was,  and  he  builds  the  new  one,  though  there  was  a  destruction 
of  that  which  was  originally  the  subject-matter  of  the  tenancy 
in  common,  an  action  of  trespass  will  not  be  maintainable. 
Such  an  act  is  more  properly  the  subject-matter  of  an  action 
upon  the  case,  because  it  is  in  the  nature  of  a  partial  injury,  and 
not  of  a  total  destruction  of  the  subject-matter  of  the  tenancy  in 
common.  If  tenant  for  life  or  tenant  for  years  pull  down  any 
wall  or  other  building,  it  is  the  subject  of  an  action  of  waste  at 
t  1  E-  B.  706  (3  T.  E.  292). 
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CuBiTT       the  suit  of  the  reversioner.     It  is  expressly  laid  down  in  Com. 

PoBTEB.  Dig-  Estates,  (K)  8,  if  one  tenant  in  common  of  wood,  turbary, 
&c.  does  waste  against  the  will  of  another,  he  shall  have  waste 
concerning  it.  Here  the  pulling  down  of  the  old  wall  without 
the  consent  of  the  plaintiff  might  be  waste.  An  action  of  waste 
is  the  proper  remedy  for  a  reversioner  or  landlord  against  a 
tenant  who  pulls  down  a  building ;  and  such  an  action  may  be 
maintained  by  one  tenant  in  common  against  another,  who  has 

[  *27i  ]       improperly  pulled  down  a  wall,  the  common  property  of  *the 

two.     Upon  the  whole,  I  am  of  opinion  that  trespass  is  not 

maintainable.      The  rule   for  a  new  trial  must   therefore  be 

discharged. 

RtiU  discharcjed. 


[277] 


i8£8.       ATKINSON  A^'D  Others,  Assignees  of  SLEDDON,  i\ 

May  18. 

BELL  AND  Others. t 


(8  Bam.  &  Cress.  277—285 ;  S.  C.  2  Man.  &  Ey.  292  ;  6  L.  J.  K.  B.  258.) 

A.  haying  a  patent  for  certain  spinning  machinery,  received  an  order 
from  B.  to  have  some  spinning  frames  made  for  him.  A,  employed  C. 
to  make  the  machines  for  B.,  and  informed  the  latter  that  he  had  so 
done.  After  the  machines  had  been  completed,  A.  ordered  them  to  be 
altered.  They  were  afterwards  completed  according  to  this  new  order, 
and  packed  up  in  boxes  for  B.,  and  C.  informed  B.  that  they  were  ready, 
but  he  refused  to  accept  them  :  Held,  that  C.  could  not  recover  the  price 
from  B.  in  an  action  for  goods  bargained  and  sold,  or  for  work  and 
labour,  and  materials. 

Assumpsit  for  goods  sold  and  delivered,  goods  bargained  and 
sold,  work  and  labour,  and  materials  found  and  provided.  At 
the  trial  before  HuUock,  B.  at  the  Summer  Assizes  for  Lan- 
caster, 1827,  it  appeared  that  the  defendants  were  linen  and 
thread  manufacturers  at  Whitehaven,  in  Cumberland.  The 
bankrupt  Sleddon  before  his  bankruptcy  was  a  machine-maker 
residing  at  Preston,  in  Lancashire.  One  Kay,  of  Preston, 
obtained  a  patent  for  a  new  mode  of  spinning  flax,  and  the 
defendants  being  desirous  of  trying  the  effect  of  it,  on  the 
12th  November,  1825,  by  letter  ordered  him  to  procure  to  be 
made  for  them  as  soon  as  possible  a  preparing  frame  and  two 

t  This  case  has  been  frequently  under  a  contract  of  sale.  See  Sale 
cited  in  questions  relating  to  the  of  Goods  Act,  1893  (56  &  57  Vict, 
specific   appropriation  of   a  chattel  '   c.  71),  s.  18,  Eule  5  (1). — ^E.  C. 
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spinning  frames,  in  the  manner  he  most  approved  of.  In  atkiksox 
January,  1826,  Kay  ordered  two  spinning  frames  and  a  roving  bell. 
frame  to  be  made  by  Sleddon  for  the  defendants,  and  informed 
them  that  he  had  so  done.  These  machines  were  formed  on 
Kay's  first  plan,  and  completed  at  the  end  of  March,  and  after 
they  had  been  so  completed  they  lay  in  Sleddon's  premises 
a  month,  while  two  other  machines  of  these  defendants,  intended 
to  be  used  in  the  same  mills,  were  altered  by  Sleddon,  under 
Kay's  superintendence ;  and  when  those  had  been  completed  to 
his  mind,  he  ordered  the  machines  in  question  to  be  altered  in 
the  same  manner.  They  were  altered  accordingly,  packed  in 
boxes  by  Kay's  directions,  and  remained  on  Sleddon's  premises. 
On  *the  23rd  of  June,  1826,  Sleddon  wrote  to  the  defendants,  [  '278  ] 
and  informed  them  that  the  two  frames  had  been  ready  for  the 
last  three  weeks,  and  begged  to  know  by  what  conveyance  they 
were  to  be  sent.  On  the  8th  of  August  a  commission  of  bankrupt 
issued  against  Sleddon,  under  which  he  was  duly  declared  a 
bankrupt.  The  assignees  afterwards  required  the  defendants 
to  take  the  frames,  but  they  refused  to  do  so.  It  was  objected 
on  the  part  of  the  defendants,  that  the  action  was  not  maintain- 
able for  goods  bargained  and  sold,  because  the  property  in  the 
frames  had  never  vested  in  the  defendants.  The  learned  Judge 
was  of  opinion  that  the  action  was  not  maintainable,  and  he 
directed  a  nonsuit  to  be  entered,  with  liberty  to  the  plaintiffs  to 
move  to  enter  a  verdict  for  the  price  of  the  machines.  A  rule 
nisi  having  been  obtained  for  that  purpose, 

Brougham  and  Parke  now  shewed  cause : 

The  plaintiff  is  not  entitled  to  recover  on  the  count  for  goods 
bargained  and  sold,  because  that  form  of  action  is  not  maintain- 
able, unless  there  be  a  contract  for  specific  goods,  and  unless  every 
thing  has  been  done  so  as  to  vest  the  property  in  those  goods  in 
the  purchaser,  and  entitle  him  to  maintain  trover  upon  tendering 
the  price.  If  the  contract  can  be  satisfied  by  selling  any  goods 
of  a  certain  description,  this  action  will  not  lie ;  but  the  proper 
remedy  is  by  a  special  action  of  assumpsit  for  not  accepting.  As 
soon  as  specific  goods  have  been  selected  by  the  vendor,  and 
accepted  by  the  vendee,  and  everything  done  to  vest  the  pjoperty, 
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Atkixson  this  action  will  lie,  but  not  until  then.  Now  here  the  defendants 
Bell.  did  not  agree  to  accept  any  particular  goods.  They  merely 
[  *279  ]  ordered  *machines  to  be  made  for  them  in  a  particular  mode  ; 
and  the  only  remedy  for  the  breach  of  such  a  contract  is  a  special 
action  on  the  case  for  not  accepting.  That  the  property  in  these 
machines  did  not  pass  to  the  defendants  is  clear ;  for  in  case 
of  a  destruction  by  fire,  the  loss  could  not  have  fallen  on  them, 
but  it  must  have  fallen  on  the  bankrupt.  If  the  bankrupt  had 
delivered  them  to  another  person,  the  defendants  could  not  have 
maintained  trover  for  them.  They  could  only  have  brought  an 
action  against  the  bankrupt  for  breach  of  contract,  in  not  making 
machines  according  to  order.  They  remained  the  propeity  of 
the  maker,  who  might  have  performed  his  contract  by  delivering 
any  other  similar  machines.  Suppose  an  execution  to  have 
issued  against  the  defendants,  could  these  machines  have  been 
seized  by  the  sheriff  as  their  goods  ?  They  continued  the  goods 
of  the  bankrupt,  although  he  might  be  liable  to  an  action  for  breach 
of  the  contract.  There  was  no  proof  of  any  selection  of  these 
goods  by  the  defendants.  Mucklow  v.  Mangles\  is  an  authority 
to  shew  that  no  property  in  a  chattel  bargained  for  vests  in  the 
person  who  orders  it  until  it  be  finished  and  delivered,  even 
though  the  price  be  paid.  And  according  to  the  opinion  ex- 
pressed by  LiTTLEDALB,  J.  in  Simmons  v.  Swift,  \  goods  bargained 
and  sold  will  not  lie  merely  because  the  property  passes.  The 
mere  bargain  will  not  suffice  unless  the  price  be  ascertained. 

Secondly,  the  plaintiffs  cannot  recover  on  the  count  for  work 
and  labour ;  for  that  count  is  applicable  to  those  cases  only  in 
[  '280  ]  which  the  work  is  done  on  account  of  the  •defendants.  Here 
it  was  done  upon  the  plaintiff's  own  account,  in  working  up 
his  own  materials  into  machines,  which,  when  completed  and 
accepted,  and  not  until  then,  could  be  the  property  of  the  defen- 
dants. The  case  of  Towers  v.  Oshorne%  is  of  very  doubtful 
authority,  and  was  said  to  be  an  extreme  case  by  Lord  Tkn- 
TBRDEN,  Ch.  J.  in  Garbittt  v.  Watson.\\ 

Cross,  Serjt.  and  2'omlinson,  contra  : 

There  was  a  specific  appropriation  of  these  machines  to  the 

t  9  E.  R.  784  (1  Taunt.  318).  §  1  Str.  506. 

t  29  B.  R.  438  (5  B.  &  C.  857).  ||  5  B.  &  Aid.  613. 
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defendants  after  they  were  finished.  Kay  was  the  agent  of  the  Atkinson 
defendants ;  and  their  letter  of  the  12th  of  November,  1825,  gave  bbll. 
him  the  most  ample  powers  to  act  as  he  thought  best  for  their 
interest,  and  therefore  he  had  sufficient  authority  to  appropriate 
the  machines  to  them  if  he  thought  proper.  After  the  machines 
were  completed,  they  were,  by  Kay's  order,  altered  according  to 
the  latest  improvement,  and  to  correspond  with  other  machines 
of  these  defendants  altered  by  Sleddon,  under  Kay's  superin- 
tendence, and  intended  to  be  used  in  the  same  mill.  That  was 
an  acceptance  of  these  specific  machines  by  the  defendants  through 
Kay.  It  therefore  operated  as  a  purchase  of  them.  This  case 
falls  within  the  principle  of  the  decision  in  Woods  v.  Russell  A 
There  it  was  held,  that  an  unfinished  chattel  may  be  appropriated, 
and  that  the  appropriation  vests  the  property  in  the  chattel  in  the 
person  by  whose  order  it  has  been  made.  It  is  not  true  that  the 
bankrupt  could  by  his  own  act  substitute  other  machines,  for  he 
could  not  send  out  any  without  the  consent  of  Kay,  the  patentee. 
*He  could  not  sell  them  without  the  permission  of  Kay.  They  [  '281  ] 
could  not  have  been  seized  under  an  execution  against  the  goods 
of  Sleddon,  because  the  sheriff  could  not  make  any  title  to  them 
without  Kay's  consent.  In  Rohde  v.  Thivaitesl  an  appropriation 
of  goods  by  the  seller,  assented  to  by  the  buyer,  was  held  to  vest 
the  property  in  the  latter.  Here  Sleddon,  by  Kay's  permission, 
appropriated  the  goods  to  the  defendants,  and  they  by  their  agent 
Kay  assented  to  that  appropriation. 

Secondly,  the  plaintiffs  are  entitled  to  recover  on  the  count  for 
work  and  labour.  For  here  the  machines,  but  for  the  orders 
given  by  the  defendants,  would  never  have  been  in  existence. 
The  property  in  the  thing  ordered  vests,  when  it  is  completed, 
by  relation  in  the  orderer,  and  the  person  who  made  it  may  then 
sue  for  work  and  labour.  In  Towers  v.  Osborne,^  the  action 
appears  to  have  been  for  the  value  or  price  of  a  bespoken  chariot, 
and  not  a  mere  action  for  damages  for  not  accepting;  and  in 
Garbutt  v.  Watson,\\  the  form  of  the  remedy  in  Towers  v.  Osborne 
was  not  questioned.     They  also  cited  Dunmow  y.  I'aylor,^ 

t  24  B  B.  621  (5  B.  &  Aid.  942).  ||  5  B.  &  Aid.  613. 

t  30  B.  B.  363  (6  B.  &  0.  388).  f  1  Peake,  66. 

S  1  Str.  506. 
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Atkixson     Bayley,  J. : 

Bell.  I  think  the  rule  for  entering  a  verdict  for  the  plaintiff  ought  to 

be  discharged.  If  the  declaration  had  contained  a  count  for  not 
accepting  the  machines,  the  plaintiffs  might  have  been  entitled  to 
recover ;  and  I  think  now  that,  upon  payment  of  costs,  they  should 
be  allowed  to  set  aside  the  nonsuit,  and  add  other  counts  to  the 

r  *282  ]  declaration,  and  have  a  new  trial.  *But  I  cannot  say  that  the 
property  passed  to  the  defendants,  so  as  to  enable  the  plaintiffs 
to  recover  on  the  counts  for  goods  bargained  and  sold,  or  for 
work  and  labour.  It  is  said,  that  there  was  an  appropriation  of 
these  specific  machines  by  the  maker,  and  that  the  property 
thereby  vested  in  the  defendants.  I  think  it  did  not  pass. 
Where  goods  are  ordered  to  be  made,  while  they  are  in 
progress  the  materials  belong  to  the  maker.  The  property 
does  not  vest  in  the  party  who  gives  the  order  until  the  thing 
ordered  is  completed.  And  although  while  the  goods  are  in 
progress  the  maker  may  intend  them  for  the  person  ordering, 
still  he  may  afterwards  deliver  them  to  another,  and  thereby 
vest  the  property  in  that  other.  Although  the  maker  may 
thereby  render  himself  liable  to  an  action  for  so  doing,  still  a 
good  title  is  given  to  the  party  to  wliom  they  are  deUvered.  It 
is  true  that  Kay  saw  these  things  while  they  were  in  progress, 
and  knew  that  the  bankrupt  intended  them  for  the  defendants  ; 
yet  they  might  afterwards  have  been  delivered  to  a  third  person. 
This  case  is  not  affected  by  the  argument  that  these  are  patent 
articles,  because  they  might  have  been  delivered  to  a  third 
person  with  Kay's  assent.  The  case  of  Woods  v.  Rusaellf  is 
distinguishable.  The  foundation  of  that  decision  was,  that  as  by 
the  contract  given  portions  of  the  price  were  to  be  paid  according 
to  the  progress  of  the  work,  by  the  payment  of  those  portions  of 
the  price  the  ship  was  irrevocably  appropriated  to  the  person 
paying  the  money.     That  was  a  purchase  of  the  specific  articles 

[  •283  ]  of  which  the  ship  was  made.  Besides,  *there  the  ship-builder 
had  signed  the  certificate  to  enable  the  purchaser  to  have  the 
ship  registered  in  his  name ;  the  legal  effect  of  which  was  held 
to  be  to  vest  the  general   property  in  the  purchaser.     If  in 

t  24  E.  B.  621  (6  B.  &  Aid.  942). 
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this  case  an  execution  had  issued  against  Sleddon,  the  sheriff  Atkinson 
might  have  seized  the  machines.  They  were  Sleddon's  goods,  bell. 
although  they  were  intended  for  the  defendants,  and  he  had 
written  to  tell  them  so.  If  they  had  expressed  their  assent,  then 
this  case  would  have  been  within  Rohde  v.  Thwaiie8,\  and  there 
would  have  been  a  complete  appropriation  vesting  the  property 
in  the  defendants.  But  there  was  not  any  such  assent  to  the 
appropriation  made  by  the  bankrupt,  and  therefore  no  action  for 
goods  bargained  and  sold  was  maintainable.  Then  as  to  the 
counts  for  work  and  labour,  if  you  employ  a  man  to  build  a 
house  on  your  land,  or  to  make  a  chattel  with  your  materials, 
the  party  who  does  the  work  has  no  power  to  appropriate  the 
produce  of  his  labour  and  your  materials  to  any  other  person. 
Having  bestowed  his  labour  at  your  request  on  your  materials, 
he  may  maintain  an  action  against  you  for  work  and  labour. 
But  if  you  employ  another  to  work  up  his  own  materials  in 
making  a  chattel,  then  he  may  appropriate  the  produce  of 
that  labour  and  materials  to  any  other  person.  No  right  to 
maintain  any  action  vests  in  him  during  the  progress  of  the 
work  ;  but  when  the  chattel  has  assumed  the  character  bargained 
for,  and  the  employer  accepted  it,  the  party  employed  may 
maintain  an  action  for  goods  sold  and  delivered;  or  if  the 
employer  refuses  to  accept,  a  special  action  on  the  case  for  such 
refusal.  But  he  cannot  ^maintain  an  action  for  work  and  labour,  [  *284  ] 
because  his  labour  was  bestowed  on  his  own  materials,  and  for 
himself,  and  not  for  the  person  who  employed  him.  I  think, 
that  in  this  case  the  plaintiff  cannot  recover  on  the  count  for 
work  and  labour. 

HOLBOTD,  J. : 

I  think  that  on  the  facts  given  in  evidence  a  verdict  might 
have  been  sustained  on  a  count  for  not  accepting  the  machines. 
I  have  entertained  great  doubt  during  the  argument,  whether  a 
verdict  might  not  be  sustained  on  the  count  for  work  and  labour 
and  materials  found.  I  think  it  will  not  lie  for  goods  bargained 
and  sold,  because  there  was  no  specific  appropriation  of  the 
machines  assented  to  by  the  purchaser,  and  the  property  in  the 
t  30  B.  B.  363  (6  B.  &  C.  388). 
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Atkinson  goods,  therefore,  remained  in  the  maker.  Then  as  to  work  and 
Bell.  labour,  the  work  was  done,  and  the  labour  bestowed  on  the 
materials  of  the  maker  in  manufacturing  an  article  which  never 
became  the  property  of  the  defendants.  I  am  of  opinion, 
therefore,  that  the  work  was  done  for  the  bankrupt,  and  not 
for  the  defendants. 

LiTTLEDALB,  J.  I 

I  am  of  the  same  opinion.     Goods  bargained  and  sold  will 

not  lie  unless  there  be  a  sale.     There  could  not  be  any  sale  in 

this  case,  unless  there  was  an  assent  by  the  defendants  to  take 

the  articles.    Here  there  was  no  assent.     The  property  must  be 

changed,  to  make  the  action  maintainable.     If  the  property  had 

Leen    changed,   the   maker   could    not    have    delivered    these 

machines  to  any  one  but  the  defendants.      I  think,  however, 

he   might   have    delivered   them   to   another,   notwithstanding 

[  *285  ]       any  thing   that   passed,  and  that   *the   defendants  could  not 

have  maintained  trover  against  the  party  to  whom  they  were 

delivered.    In  the  case  of  an  execution  or  a  bankruptcy,  these 

machines  must  have  been  treated  as  the  goods  of  the  maker. 

As  to  the  count  for  work  and  labour  and  materials,  the  labour 

was  bestowed,  and  the  materials  were  found,  for  the  purpose  of 

ultimately  effecting  a  sale,  and  if   that  purpose    was    never 

completed,  the  contract  was  not  executed,  and  then  work  and 

labour  will  not  lie.     The  work  and  labour  and  the  materials 

were  for  the  benefit  of  the  machine-maker,  and  not  for  the 

defendants. 

Rule  absolute f  on  payment  of  costs. 
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BRYAN  V.  WHISTLER,  Clerk,  i828. 

June  4. 
(8  Bam.  &  Cress.  288—295  ;  S.  0.  2  Man.  &  By.  318 ;  6  L.  J.  K  B.  302.)  

Where  a  rector  granted  to  A.  B.,  by  parol,  leave  to  make  a  vault  in  L  ^o  J 
the  parish  church  and  to  bury  a  certain  corpse  there,  and  that  he 
should  have  the  exclusive  use  of  the  vault;  and  afterwards,  without 
the  leave  of  A.  B.,  opened  the  vault,  and  buried  another  person  there  : 
Held,  that  no  action  could  be  maintained  against  him  for  so  doing ;  for 
that  if  the  rector  had  power  to  grant  the  exclusive  use  of  a  vault,  he 
could  not  do  it  by  parol. 

Semble,  that  a  rector  cannot  grant  a  vault  in  the  church,  but  only 
leave  to  bury  there  in  each  particular  instance.! 

Case  for  disturbing  a  vault.  The  first  count  of  the  declaration 
stated  that  the  defendant  was  rector  of  the  parish  church  of 
St.  Clement,  Hastings,  and  plaintiff  being  desirous  of  burying 
one  M.  A.  W.  in  a  vault  in  that  church,  on,  &c.,  applied  to  the 
defendant,  as  such  rector,  for  permission  to  make  a  vault  there 
for  that  purpose,  and  to  put  up  a  tablet  or  monument  near  the 
vault  to  perpetuate  the  same ;  and  the  defendant,  as  such  rector, 
in  consideration  of  20Z.  to  be  paid  to  him  for  such  permission, 
consented  and  agreed  that  the  plaintiff  should  have  permission 
to  make  such  vault  and  to  put  up  such  tablet,  and  should  have 
the  sole  and  exclusive  use  of  such  vault,  upon  being  paid  20{.  and 
IZ.  Is,  for  the  service.  Averment,  that  the  plaintiff  did  at  his 
expense  make  such  vault,  and  cause  the  body  of  M.  A.  W.  to  be 
buried  therein,  and  put  up  a  tablet,  and  pay  the  defendant  20Z. 
for  such  permission,  and  1{.  la.  for  the  service,  yet  the  defen- 
dant intending  to  injure  the  plaintiff,  and  to  deprive  him  of  the 
exclusive  use  and  benefit  of  the  vault,  and  right  of  interment 
therein,  and  •to  disturb  the  remains  of  the  said  M.  A.  W.,  [  •289  ] 
afterwards,  to  wit,  on,  &c.,  broke  into  and  damaged  the  said 
vault,  and  wrongfully,  and  without  the  leave  of  the  plaintiff, 
caused  the  same  to  be  opened,  and  interred  therein  the  body  of 
another  person.  The  second  count,  after  stating  the  agreement 
with  the  defendant,  alleged  that  the  plaintiff,  with  the  knowledge 
and  consent  of  the  defendant,  put  up  a  tablet  near  the  vault  with 
a  certain  inscription  thereon,  viz.,  *'  In  a  vault  beneath  this 
tablet  (appropriated  to  the  family  of  T.  B.)  are  the  remains  of 

t  The  case  is  cited  as  an  authority      Harris  (1868)  L.  B.  3  C.  P.  523,  529, 
for  this,  by  WiLUts,  J.  in  Ashby  v.      37  L.  J.  M.  0.  164,  168.— B.  C. 
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Bbyak  M.  a.  W.,  &c.  ;  "  and  then  concluded  as  in  the  first  count.  Third 
Whistles,  count  alleged  generally  that  the  plaintiff  by  the  consent  and 
agreement  of  the  defendant,  given  in  consideration  of  201.  to  him 
paid,  had  become  and  was  entitled  to  the  exclusive  use  of  a  vault 
in  the  said  church,  and  that  the  defendant  wrongfully  defaced  and 
injured,  and  opened  it.  Plea,  not  guilty.  At  the  trial  before  Gaselee, 
J.,  at  the  Sussex  Summer  Assizes,  1827,  it  was  proved  that  in  the 
year  1819,  the  plaintiff  applied  to  the  defendant  for  leave  to  make  a 
vault,  as  stated  in  the  declaration  ;  the  defendant  by  parol  granted 
leave,  but  demanded  a  fee  of  20Z.,  which  sum  was  paid  to  him.  The 
vault  was  made  at  the  plaintiff's  expense,  and  the  defendant  per- 
formed the  burial  service  over  the  body  of  M.  A.  W.,  who  was  buried 
in  the  vault,  to  the  size  of  which  the  defendant  made  no  objection 
at  that  time.  After  the  funeral  the  defendant  gave  the  following 
receipt  to  the  plaintiff:  "Received  18th  September,  1819,  of 
T.  B.,  Esq.  20Z.  for  permission  to  make  a  vault  in  the  church  of 
St.  Clement,  Hastings,  between  the  south  wall  and  aisle  thereof, 
and  to  put  up  a  tablet  or  monument  to  perpetuate  the  same,  &c. 
&c.,  and  one  guinea  for  the  service,  &c.**  Soon  after  the  funeral 
[  ^290  ]  the  plaintiff  *put  up  a  tablet  with  the  inscription  set  out  in  the 
second  count.  This  was  frequently  seen  by  the  defendant,  who 
made  no  objection  to  it.  In  the  year  1826  the  defendant,  without 
the  plaintiff's  leave,  caused  the  vault  to  be  opened,  and  buried 
another  corpse  there.  Upon  these  facts  it  was  contended  that 
the  plaintiff  had  no  such  interest  in  the  vault  as  would  enable 
him  to  maintain  the  action,  for  that  there  was  not  any  convey- 
ance or  other  instrument  vesting  in  him  an  exclusive  right  to  the 
vault,  and  the  case  of  Heulina  v.  Shippam\  was  cited.  The 
learned  Judge  gave  the  defendant  leave  to  move  to  enter  a  non- 
suit on  that  ground  ;  and  the  jury  having  found  a  verdict  for  the 
plaintiff,  Marryat  in  Michaelmas  Term  obtained  a  rule  vid  for 
entering  a  nonsuit, 

[And  this  was  argued.] 

[  202  ]       Baylby,  J. : 

I  am  extremely  sorry  that  an  individual  in  the  situation  of  the 
defendant,  having  received  a  pecuniary  compensation  for  the  grant 
f  31  E.  R.  757  (o  B.  &  C.  221). 
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of  a  privilege  intended  to  be  binding  at  all  events  during  his  own  Bryan 
♦incumbency,  should  afterwards  keep  the  money  and  recede  from  WHierLBR. 
his  undertaking.  But  if  the  question  of  law  be  with  him,  his  [  *298  ] 
defence  to  this  action  must  prevail.  It  seems  to  me  that  the 
objection  raised  is  valid.  The  declaration  states  in  substance, 
that  in  consideration  of  a  certain  sum  of  money  the  defendant 
agreed  that  the  plaintiff  might  make  a  vault,  and  have  the  sole 
and  exclusive  use  of  it.  If  that  were  an  interest  in  land,  the 
grant  could  not  be  binding  under  the  Statute  of  Frauds,  unless 
there  were  a  memorandum  in  writing  signed  by  the  party 
granting.  No  memorandum  was  in  this  instance  signed  except 
the  receipt,  which  is  silent  as  to  the  exclusive  use  of  the  vault, 
and  the  action  is  brought  for  a  violation  of  the  plaintiff's  right 
to  the  exclusive  use.  If  it  be  not  an  interest  in  land  it  is  an 
easement,  or  the  grant  of  an  incorporeal  hereditament,  which 
could  only  be  effectually  granted  by  deed,  and  no  such  in- 
strument was  executed.  But  even  had  a  deed  been  executed, 
I  think  the  defendant  had  not  power  to  grant  any  privilege, 
except  for  the  particular  burial  then  about  to  take  place.  The 
rector  has  the  freehold  of  the  church  for  public  purposes,  not 
for  his  own  emolument ;  to  supply  places  for  burial  from  time 
to  time,  as  the  necessities  of  his  parish  require,  and  not  to  gi'ant 
away  vaults,  which,  as  it  seems  to  me,  cannot  be  done  unless  a 
faculty  has  been  obtained.  Even  by  means  of  a  faculty,  a  pew 
can  only  be  granted  to  the  inhabitants  of  a  parish,  and  it  is  for 
the  most  part  limited  to  a  house,  a  removal  from  which  destroys 
the  right  to  the  pew.  Now,  I  cannot  find  any  good  reason  why 
the  same  rules  should  not  be  applicable  to  a  vault.  In  Com.  Dig. 
Cemetery  (B),  it  is  said,  "  A  man  may  prescribe  that  he  is  tenant 
of  an  ancient  messuage  and  *ought  to  have  separate  burial  in  [  '294  ] 
such  a  vault  within  the  church."  This  is  like  the  prescription 
for  a  pew  in  Rogers  v.  Brooks  A  In  the  latter  case  the  prescrip- 
tion implies  a  faculty.  Why  then  should  it  not  in  the  former  ? 
The  objection  to  the  form  of  action  does  not  appear  well  founded, 
for  the  right  claimed  is  not  to  the  soil  but  to  an  easement ;  but 
for  the  reasons  above  given,  I  am  of  opinion  that  a  nonsuit  must 
be  entered. 

t  1  T.  R.  431,  n. ;  see  1  R.  R.  245,  n. 
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Bbyan  Holrotd,  J. : 
whibtler.  It  seems  to  me,  that  if  the  action  were  maintainable,  case 
would  be  the  proper  form,  the  claim  being  to  an  easement. 
But  whether  it  be  an  easement  or  an  interest  in  land,  the  action 
cannot  be  supported.  The  declaration  states,  that  an  application 
was  made  by  the  plaintiff  to  the  defendant,  for  permission  to  make 
a  vault  and  have  the  exclusive  use  of  it ;  and  that  the  defendant 
agreed  that  he  might  do  so.  If  that  could  be  considered  as 
giving  the  exclusive  use  of  the  vault  for  all  purposes,  trespass 
would  lie;  but  it  must  be  taken  as  giving  a  special  use  of  the  vault, 
viz.,  for  the  purposes  of  burial ;  case,  therefore,  was  the  proper 
remedy,  as  it  is  for  the  disturbance  of  a  pew,  the  right  to  which 
is  granted  for  the  special  purpose  of  attending  divine  service.  But 
whether  the  grant  were  for  a  special  purpose  or  general  for  all 
purposes,  the  right  could  not  pass  without  deed  or  writing. 
Here,  therefore,  the  plaintiff  proved  no  legal  right,  and  conse- 
quently cannot  sustain  his  action. 

LlTTLEDALE,  J.  : 

I  am  of  opinion  that  this  action  is  not  maintainable.  The 
[  •295  ]  right  claimed  does  not  appear  *to  be  an  interest  in  land,  so  as  to 
be  affected  by  the  Statute  of  Frauds.  The  right  said  to  have 
been  granted  was  merely  a  privilege  to  make  a  vault  and  bury 
there.  This  right  is  claimed  as  an  easement,  giving  a  sole  and 
exclusive  privilege  of  burial.  Now,  according  to  Com.  Dig.  Ceme- 
tery (B),  that  must  be  prescribed  for  as  appurtenant  to  an  ancient 
messuage.  Prescription  presumes  a  grant,  and  I  have  little 
difficulty  in  saying  that  the  rector  had  no  power  to  grant  the 
privilege  claimed  in  this  case.  The  right  acquired  can  be  no 
higher  than  the  right  to  a  pew,  which  can  only  be  claimed  as 
appurtenant  to  an  ancient  messuage  or  by  a  faculty.  In 
Frances  v.  Ley\  it  is  said,  **that  neither  the  ordinary  himself 
nor  the  churchwardens  can  grant  license  of  burying  to  any 
within  the  church,  but  the  parson  only,  because  the  soil  and 
freehold  of  the  church  is  only  in  the  parson,  and  in  none  other ; " 
but  in  Gibson's  Codex,  642,  this  is  denied  to  be  the  true  reason, 

t  Cro.  Jac.  366. 
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for  it  would  apply  equally  to  the  churchyard,  but  that  the  Bbyan 
ecclesiastical  laws  have  appointed  the  incumbent  a 3  the  proper  whJtlbr. 
judge  of  the  fitness  or  unfitness  of  any  particular  person  to 
have  the  privilege  of  being  buried  in  the  church.  The  incum- 
bent, therefore,  may  exercise  a  discretion  in  each  particular 
instance,  where  application  is  made  for  leave  to  bury  in  the 
church,  but  he  has  no  power  to  grant  to  another  the  privilege 
of  burying  there  whomsoever  he  pleases.  For  these  reasons  I 
concur  in  thinking  that  a  nonsuit  must  be  entered. 

Rule  absolute. 


DOE  D.  HENNIKEE  v.  WATT.  i828. 

Feb.  19. 
(8  Bam.  &  Cress.  308—317 ;  S.  C.  1  Man.  &  Ry.  694 ;  6  L.  J.  K.  B.  185.)  

r  308  1 
By  a  memorandum  of  agreement,  in  consideration  of  the  rent  and         '-        -^ 

conditions  thereinafter  mentioned,  A.  was  to  have,  hold,  and  occupy, 

as  on  lea$e,  certain  premises  therein  specified,  at  a  certain  rent  per  acre. 

And  it  was  stipulated,  that  no  buildings  should  be  included  or  leased  by 

virtue  of  the  agreement ;  and  it  was  further  agreed  and  stipulated,  that 

A.  should  take,  at  the  rent  aforesaid,  certain  other  parcels,  as  the  same 

might  fall  in ;   and,  lastly,  it  was  stipulated  and  conditioned  that  A. 

should  not  assign,  transfer,  or  underlet,  any  part  of  the  said  lands  and 

premises  otherwise  than  to  his  wife,  child,  or  children :  Held,  that  by 

the  last  clause  a  condition  was  created,  for  the  breach  of  which  the  lessor 

might  maintain  an  ejectment. 

Ejectment  brought  to  recover  certain  lands  and  premises  in 
the  county  of  Somerset.  The  cause  was  tried  before  Burrough,  J., 
at  the  Summer  Assizes  for  the  county  of  Somerset,  1827.  It 
appeared  that  the  defendant  in  October,  1825,  became  tenant  to 
the  lessor  of  the  plaintiff  of  the  premises  in  question,  under  and 
by  virtue  of  the  following  instrument,  signed  by  the  defendant, 
and  bearing  date  the  24th  day  of  October,  1825  :  ''  Memorandum 
of  agreement  made  with  George  Watt,  bailiff,  of  the  manor  of 
Chalcott,  otherwise  Calcott,  in  the  county  of  Somerset.  The  said 
G.  Watt,  in  consideration  of  the  rent  and  conditions  hereinafter 
mentioned,  is  to  have,  hold,  and  occupy,  as  on  lease,  every  part 
and  parcel  of  all  that  piece  or  tract  of  turbary  land,  commonly 
called  The  Five  Hundred  Acres,  situate  in  the  said  manor,  which 
may  now  be  in  hand  and  disengaged  or  unlet,  for  the  term  of 
twenty-one  years  from  Lady  Day,  1825,  at  the  yearly  rent  of 
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Dt>K  (1.  58.  an  acre,  payable  quarterly,  and  free  and  clear  of  all  charges, 
V  rates,  and  outgoings  whatsoever ;  and  is  likewise  to  have,  at  the 

Watt.  ^i^e  rent  of  5«.  an  acre,  all  and  every  parcel  of  the  said  Five 
Hundred  Acres  which  may  fall  in  hand  and  become  unlet  between 
this  time  and  the  expiration  of  the  said  term  of  twenty-one  years ; 
provided  always,  that  the  entire  or  total  quantity  of  land  in  the 

[  'SOS  ]  *said  Five  Hundred  Acres,  occupied  by  the  said  G.  Watt  by 
virtue  of  this  agreement  shall  never  exceed  100  acres  in  the 
whole ;  and  that  the  term  or  lease  of  all  and  every  parcel  occupied 
or  possessed  under  this  agreement  shall  cease  or  determine  in 
twenty-one  years  from  Lady  Day  aforesaid.  And  it  is  stipulated 
that  no  house  or  cottage,  stable  or  other  substantial  building,  nor 
any  parcel  of  land  on  which  such  building  now  stands,  or  may 
hereafter  be  erected,  shall  be  included  in  or  leased  by  virtue  of 
this  agreement.  And  it  is  further  stipulated  and  agreed  that  the 
said  G.  "Watt  shall  take  and  occupy,  at  the  rent  aforesaid,  every 
parcel  of  land  in  the  said  Five  Hundred  Acres  as  the  same  may 
fall  in  hand,  without  choice,  exception,  or  refusal,  until  the  total 
•quantity  amounts  to  100  acres  as  before  mentioned.  And  also 
that  G.  Watt  shall,  on  possession,  proceed  to  cultivate  and 
improve  every  parcel  as  the  same  comes  to  his  occupation, 
whether  it  be  late  or  early  in  the  said  term  of  twenty-one  years, 
in  like  manner  or  method  as  he  means  towards  the  parcels  of 
which  he  has  immediate  possession.  And,  lastly,  it  is  stipulated 
and  conditioned  that  G.  Watt  shall  not  assign,  transfer,  underlet, 
or  part  with  any  part  or  parcel  of  the  said  lands  or  premises 
otherwise  than  to  his  wife,  child,  or  children."  It  was  proved 
that  the  defendant  had  underlet  part  of  the  demised  premises  ; 
and  it  was  insisted,  on  the  part  of  the  lessor  of  the  plaintiff,  that 
the  last  clause  in  the  agreement  operated  as  a  condition,  and 
that  the  underletting  was  a  breach  of  that  condition.  The  learned 
Judge  was  of  opinion  that  the  clause  did  operate  as  a  condition, 
but  he  reserved  liberty  to  the  defendant  to  move  to  enter  a  nonsuit 
on  that  point,  if  the  verdict  should  be  against  him.     The  defendant 

[  •310  ]  *then  gave  some  evidence  which,  it  was  contended,  clearly  shewed 
that  the  defendant  had  underlet  with  the  knowledge,  and  in  some 
degree  by  the  directions  of  the  lessor  of  the  plaintiff,  and  amounted 
to  a  waiver,  if  not  to  an  express  licence.     The  learned  Judge 


VOL.  xxxn.]     1828.     K.  B.     8  B.  &  C.  810—814.  395 

thought  that  the  evidence  applied  to  other  lands  of  the  lessor's       Doe  d. 
which  the  defendant  managed  as  his  bailiflf,  and  directed  the  jury  ^^ 

to  find  a  verdict  for  the  plaintiff.  Jeremy  in  last  Michaelmas  watt. 
Term  obtained  a  rule  nisi  for  a  nonsuit,  on  the  ground  that  the 
clause  prohibiting  the  defendant  from  assigning  or  underletting 
did  not  operate  as  a  condition,  but  merely  as  a  covenant ;  and, 
secondly,  for  a  new  trial,  on  the  ground  that  the  evidence  of 
licence  had  not  been  distinctly  presented  to  the  jury. 

[After  argument,  the  Court  took  time  for  consideration.] 

Baylby,  J. :  [  318  ] 

This  was  an  ejectment  brought  for  breach  of  a  condition 
contained  in  an  agreement  for  a  lease.  There  are  two  questions : 
first,  whether  the  agreement  contained  a  condition  or  not  ?  the 
second,  whether  the  plaintiff  had  not  destroyed  his  right  to  enter 
upon  the  lands  demised  for  the  breach  of  the  condition  ?  *because  [  *3i4  ] 
the  act  constituting  the  supposed -breach  was  done  with  his 
concurrence.  The  Court,  at  the  time  of  the  argument,  felt  that 
this  question  had  not  been  submitted  to  the  jury,  and,  therefore, 
held  that  there  ought  to  be  a  new  trial,  even  if  there  was  a 
condition  contained  in  the  agreement.  But  if  there  was  no  such 
condition,  then  there  ought  to  be  a  nonsuit.  The  parties  stood 
in  the  relation  of  landlord  and  tenant.  There  was  an  agreement 
made  between  the  lessor  of  the  plaintiff  and  defendant,  by  which 
the  defendant,  in  consideration  of  the  rent  and  conditions  therein- 
after mentioned,  was  to  have,  hold,  and  occupy,  as  on  lease, 
every  part  and  parcel  of  the  turbary  land  called  The  Five  Hundred 
Acres,  &c.  which  might  then  be  underlet  or  disengaged,  for 
twenty-one  years  from  Lady  Day,  1825,  at  the  rent  of  6«.  per 
acre,  payable  quarterly,  clear  of  all  charges  and  outgoings  what- 
soever ;  and  to  pay  the  like  rent  of  6«.  per  acre  for  all  and  every 
parcel  of  the  Five  Hundred  Acres  which  might  fall  into  hand  or 
come  into  possession  before  the  expiration  of  the  said  term  of 
twenty-one  years.  Then  it  was  stipulated  that  no  house,  &c. 
should  be  included  in  or  leased  by  virtue  of  the  agreement ;  and 
it  was  further  stipulated  that  the  said  G.  Watt  should  take  and 
occupy,  at  the  rent  aforesaid,  every  parcel  of  the  land  in  the  said 
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Doe  d.  Five  Hundred  Acres  as  the  same  might  fall  in  hand  ;  and  also 
r,  that  G.  Watt  should,  on  possession,  proceed  to  cultivate  every 

Watt.  parcel  as  the  same  came  to  his  occupation.  And,  lastly,  it  was 
stipulated  and  conditioned,  that  the  said  G.  Watt  should  not 
assign,  transfer,  underlet,  or  part  with  any  part  of  the  said  lands 
otherwise  than  to  his  wife,  child,  or  children.  The  question  is, 
whether  a  condition  be  contained  in  the  last  clause  ?     This 

[  *315  ]  document  *is  not  under  seal ;  and  it  has  been  said  by  the 
defendant's  counsel  that  it  is  not  therefore  calculated  to  raise  a 
condition.  But  the  circumstance  of  its  not  been  under  seal  is 
immaterial.  A  party  who  demises  land  by  an  instrument  not 
under  seal  may  introduce  a  condition  into  it,  provided  he  use  apt 
and  proper  words  for  the  purpose.  The  words  "  provided  always, 
sub  conditione,  ita  gitod,"  used  in  a  conveyance  of  real  estate,  by 
themselves,  make  the  estate  conditional.  Butin  a  lease  for  years 
no  precise  form  of  words  is  necessary  to  make  a  condition. 
It  is  sufficient  if  it  appear  that  the  words  used  were  intended  to 
have  the  effect  of  creating  a. condition.  They  must  be  the  words 
of  the  landlord,  because  he  is  to  impose  the  condition.  Here, 
first,  the  agreement  purports  to  be  in  consideration  of  the  rent 
and  conditions  thereinafter  mentioned ;  and  then  the  words 
*'  it  is  stipulated  *'  occur  more  than  once ;  and  then,  in  the  last 
sentence  of  the  instrument,  come  the  words,  **  it  is  lastly  stipulated 
and  conditioned,  that  Watt  shall  not  assign,  transfer,  underlet, 
or  part  with  any  part  of  the  lands,  otherwise  than  to  his  wife  or 
children.'*  These  words  are  clearly  introduced  into  the  instru- 
ment on  the  part  of  the  lessor,  for  they  are  for  his  benefit.  The 
word  "  conditioned  "  is  fairly  a  word  of  condition.  In  pleading, 
a  bond  is  stated  to  be  conditioned  for  payment  of  money.  It  is 
said  that  the  word  "stipulated*'  and  the  word  "conditioned,** 
being  used  together,  have  the  same  meaning,  and  import  a 
covenant,  and  not  a  condition  ;  but  there  are  several  authorities 
which  shew  that  if  words  both  of  covenant  and  condition  are 
used  in  the  same  instrument,  they  both  shall  operate.  If  the 
word  "stipulated"  import  a  covenant,  it  will  operate  as  such; 

[  •sie  ]  and  *if  the  word  "  conditioned  "  import  a  condition,  it  must  also 
operate.     In  Simpson  v.  Titter  ell,  \  one  Benbow  let  the  land  to 

t  Cro.  Eliz.  242. 
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the  defendant  proviso  semper  and  it  was  further  covenanted  that  Dob  d. 
the  lessee  should  not  assign  except  to  the  lessor.  These  words  '  ^^ 
were  held  to  create  a  condition ;  because  it  was  a  general  rule  Watt. 
that  where  a  proviso  is  that  the  lessee  shall  perform  or  not 
perform  a  thing,  and  no  penalty  to  it,  this  is  a  condition,  other- 
wise it  is  void ;  but  if  a  penalty  is  annexed,  it  is  otherwise. 
So  in  The  Earl  of  Pembroke  v.  Sir  H.  Berkeley, \  where  there  was 
a  grant  of  a  walk  in  a  forest,  *^  provided  also,  and  the  said  grantee 
doth  covenant  not  to  fell  or  cut  any  wood  but  for  necessary 
browse,"  and  the  heir  of  the  grantee  cut  down  four  oaks,  the 
question  was,  whether  this  was  a  condition  or  a  covenant? 
Gawdy  and  Clench  thought  it  was  a  covenant  only,  but  Popham 
and  Fenner  thought  it  was  a  condition :  and  afterwards,  upon  a 
conference  amongst  all  the  justices  of  England,  it  was  held  by 
the  greater  part  of  them  to  be  a  condition.  In  Harrington  v. 
Wiseyl  where  the  words  were,  **  it  is  covenanted  and  agreed 
between  the  parties  that  Harrington  doth  let  the  lands  for  five 
years,  provided  always,  that  Wise  shall  pay  to  the  defendant 
during  the  term  120Z.  per  annum,*'  it  was  held  to  be  a  good  reser- 
vation of  rent ;  but  Popham,  J.  said  that  it  was  a  reservation  and 
condition  also,  as  in  the  case  of  Sir  H.  Berkeley,  where  a  proviso 
joined  with  the  words  of  covenant  make  it  a  condition  and  a 
covenant  also.  In  Litt.  s.  829,  it  is  said,  if  the  words  be,  "pro- 
vided always,  that  B.  do  pay  to  A.  such  rents,"  the  feoflfee  *hath  but  [  •317  ] 
an  estate  on  condition.  Lord  Coke,  in  commenting  on  that  section 
in  Co.  Litt.  208  b,  says,  so  it  is  if  a  man  by  indenture  letteth  land 
for  years;  provided  always,  and  it  is  covenanted  and  agreed 
between  the  said  parties  that  the  lessee  shall  not  alien ;  and  it 
was  adjudged  that  this  was  a  condition  by  force  of  the  proviso, 
and  a  covenant  by  force  of  the  other  words.  We  are  of  opinion, 
therefore,  that  by  the  last  clause  of  the  instrument  in  question  a 
condition  was  created ;  and  that  being  so,  the  rule  for  a  nonsuit 
cannot  be  made  absolute.  But  we  think  the  rule  should  be  absolute 
for  a  new  trial,  because  there  was  evidence  to  shew  that  the  land 
was  underlet  by  the  defendant  with  the  consent  and  express  licence 
of  the  lessor,  and  that  evidence  was  not  submitted  to  the  jury. 

Rule  absolute  for  a  new  trial, 
t  Cro.  Eliz.  384.  %  Cro.  Eliz.  486. 
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1828.  GRIMMAN  V.  LEGGE. 

June  7. 
(8  Bam.  &  Cress.  324—327  ;  S.  C.  2  Man.  &  By.  438  ;  6  L.  J.  K.  B.  321.) 

'-         -*  A.  demised  to  B.  tlie  first  and  second  floor  of  a  house  for  a  year,  at 

a  rent  payable  quarterly.  During  a  current  quarter,  some  dispute  arising 
between  the  parties,  B.  told  A.  that  she  would  quit  immediately.  The 
latter  answered  she  might  go  when  she  pleased.  B.  quitted,  and  A, 
accepted  possession  of  the  apartments:  Held,  that  A.  could  neither 
i-ecover  the  rent,  which,  by  virtue  of  the  original  contract,  would  have 
become  due  at  the  expiration  of  the  current  quarter ;  nor  rent  pro  ratdt 
for  the  actual  occupation  of  the  premises  for  any  period  short  of  the 
quarter.! 

Assumpsit  for  use  and  occupation.  Plea,  general  issue.  At 
the  trial  before  Lord  Tenterden,  Cb.  J.,  at  tbe  Middlesex  sittings 
after  last  Term,  it  appeared  tbat  in  October,  1826,  the  plaintiff 
agreed  to  let  to  the  defendant  for  a  year  from  the  25th  of  December 
following,  at  a  rent  of  50Z.,  payable  quarterly,  the  first  and  second 
floor  of  a  house  in  York  Street,  Bryanstone  Square.  The  defendant 
entered  at  Christmas,  and  paid  a  quarter's  rent  on  the  25th  of 
March,  1827.  In  April  a  dispute  having  taken  place  between  the 
plaintiff  and  defendant,  the  latter  said  she  would  quit.  The 
plaintiff  said  she  might  go  when  she  pleased,  and  he  should  be 
glad  to  get  rid  of  her.  The  defendant  began  to  remove  her 
furniture  on  the  following  day,  and  continued  removing  it  for 
three  days.  On  the  19th  of  April  she  delivered  the  keys  of  the 
rooms  to  the  plaintiff,  and  he  accepted  them.  Upon  this  Lord 
Tbnterden  told  the  jury  that  the  defendant  was  liable  to  pay  the 
quarter's  rent  due  at  Midsummer,  1826,  unless  there  was  an 
agreement  between  the  plaintiff  and  defendant  that  the  latter 
should  quit  without  paying  any  rent,  and  he  directed  them  to 
find  for  the  defendant  if  they  thought  from  the  evidence  that  such 
an  agreement  was  made  between  the  parties.  The  jury  having 
found  a  verdict  for  the  defendant, 

Campbell  now  moved  for  a  new  trial : 

Assuming  that  there  was  evidence  of  a  license  given  by  the 

[  •325  ]       landlord  *to  the  tenant  to  quit,  MoUett  v.  Braynel  shews  that  the 

landlord  is  entitled  to  recover  the  whole  quarter's  rent.     There 

t  But  qtLCkre  whether  the  rent  pro      s.  3  ? — B.  C. 
raid  would  not  now  be  recoverable  J  11  B.  E.  676  (2  Camp.  103). 

under  the  Apportionment  Act,  1870, 
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the  landlord,  having  had  a  dispute  with  his  tenant,  told  him  that  Gbimmak 
he  might  quit  when  he  pleased;  and  the  tenant  accordingly  leoge. 
quitted  in  the  middle  of  the  quarter :  it  was  held  that  the  landlord 
was  entitled  to  recover  in  an  action  for  use  and  occupation  for 
the  whole  quarter,  on  the  ground  that  a  tenancy  from  year  to 
year  created  by  parol,  cannot  be  determined  by  a  parol  license 
from  the  landlord  to  quit  in  the  middle  of  a  quarter,  and  the 
tenant's  quitting  the  premises  accordingly,  because  there  is  a 
subsisting  term  in  the  premises,  which  cannot  be  surrendered 
except  by  deed  or  note  in  writing,  or  by  act  and  operation  of  law. 

(Bayley,  J. :  There  the  plaintiff  did  not  accept  possession  of 
the  demised  premises.  A  parol  license  to  quit  will  not  of  itself 
operate  as  a  surrender  of  the  tenant's  interest.  But  where  the 
tenant  gives  up  possession  in  pursuance  of  such  a  license,  and 
the  landlord  accepts  it,  the  license,  coupled  with  the  fact  of  the 
change  of  possession,  operates  as  a  surrender  by  act  and  operation 
of  law,  and  the  landlord  cannot  recover  any  rent  which  becomes 
due  after  his  acceptance  of  the  possession.) 

According  to  Whitehead  v.  Clifford,}  the  landlord  could  not 
recover  the  whole  quarter's  rent ;  but  unless  that  which  took  place 
between  the  parties  amounted  to  an  eviction,  the  plaintiff  must 
be  entitled  to  rent  pro  rata. 

(HoLROYD,  J. :  Where,  by  express  contract,  rent  is  reserved, 
payable  quarterly,  the  landlord  cannot  recover  a  proportionable 
part  of  the  rent  for  the  occupation  of  his  premises  for  any  period 
less  than  a  quarter.) 

If  *the  delivering  up  the  keys  by  the  plaintiff,  and  the  acceptance       i  •326  ] 
of  them  by  the  defendant,  was  a  surrender  by  act  and  operation 
of  law,  the  express  promise  to  pay  the  rent  at  the  end  of  every 
quarter  was  at  an  end,  and  then  a  promise  to  pay  pro  rata  may 
be  implied. 

Lord  Tbntbrden,  Ch.  J. : 

There  was  an  express  contract  to  pay  a  quarter's  rent  at 
Midsummer ;  before  that  time  arrived,  some  dispute  arose  between 
t  16  E.  E.  679  (6  Taunt.  518). 
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Gbimman  the  parties.  The  tenant  said  to  the  landlord,  I  shall  quit ;  and 
Leo'oe.  the  latter  said,  you  may  do  so,  and  I  shall  be  glad  to  get  rid  of 
you.  The  defendant  then  removed  her  furniture,  and  sent  the 
keys  of  the  rooms  to  the  plaintiff,  and  he  accepted  them.  I 
thought  that  the  jury  might  presume  that  the  original  contract 
between  the  parties  was  rescinded. 

Baylby,  J. : 

Whitehead  v.  Clifford^  shews  that  the  plaintiff  cannot  recover 
the  rent  for  the  whole  quarter.  But  then  it  is  said  he  is  entitled 
to  recover  rent  pro  rata  for  so  long  a  time  as  the  defendant 
occupied  the  premises.  Where  there  is  an  express  contract 
between  the  parties,  none  can  be  implied.  The  plaintiff,  therefore, 
having  destroyed  his  right  to  recover  the  rent  according  to  the 
contract,  has  destroyed  it  altogether.  Where  a  party  by  agree- 
ment engaged  to  pay  freight  on  arrival  at  a  specified  port,  and 
the  ship  never  arrived  at  that  port,  but  landed  her  cargo  at  an 
intermediate  point,  and  it  was  accepted  by  the  freighter :  it  was 
held  that  the  plaintiff  was  not  entitled  to  recover  a  proportionable 
part  of  the  freight  for  such  part  of  the  voyage  as  the  ship 
performed ;  because  where  there  is  an  express  contract,  the  law 
[•327]  will  *not  imply  one.  J  So  in  this  case,  the  parties  having 
entered  into  nn  express  contract,  by  which  the  rent  was  to  be 
paid  quarterly,  1  think  the  law  will  not  imply  a  contract  to  pay 
rent  for  any  period  less  than  a  quarter. 

Ride  refused. 

» ■ 

1828.  BAKNARD  PINNEY  v.   JOEL  PINNEY. 

June  7. 
(8  Bam.  &  Cress.  335—336 ;  S.  C.  2  Man.  &  Ey.  436 ;  6  L.  J.  K.  B.  353.) 

'■**-'  In  trover  for  a  chattel  claimed  by  the  plaintiff,  as  buyer  from  an 

executor,  the  will  is  not  evidence  of  the  title  of  the  executor.    The 
probate  must  be  produced. 

Trover  for  a  horse  and  gig.  Plea,  not  guilty.  At  the  trial 
before  Lord  Tenterden,  Ch.  J.,  at  the  Middlesex  sittings  after 
last  Easter  Term,  the  following  appeared  to  be  the  facts  of  the 
case :   The  defendant's  father  died  in  March,  1827,  having  left 

t  15  E.  E.  579  (5  Taunt.  518).  J  Cook  v.  Jenninga,  4  B.  E.  468 

(7  T.  E.  381). 
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several  testamentary  papers.  Francis  Finney,  the  defendant's  Pinney 
brother,  claimed  to  be  executor,  and  the  defendant  also.  The  pinnet. 
Ecclesiastical  Court,  at  the  time  of  the  trial,  had  not  granted 
probate  of  any  of  the  wills.  Francis  Pinney  sold  to  the  plaintiff 
the  horse  and  gig  (which  had  been  part  of  the  property  of  the 
testator)  ;  but  before  and  after  such  sale,  the  defendant  fre- 
quently used  it,  and  finally  carried  it  away,  and  converted  it  to 
his  own  use.  Francis  Pinney,  being  called  as  a  witness,  stated 
that  he  was  one  of  the  executors  of  his  father,  and  that  he  sold 
the  horse  and  gig  to  the  plaintiff.  The  plaintiff  then  offered  to 
give  in  evidence  the  wills  or  testamentary  papers  by  which 
Francis  Pinney  was  appointed  executor.  It  was  objected,  that  a 
will  of  personal  estate  was  of  no  effect  until  probate ;  that  it  was 
no  will  until  it  was  allowed  as  such  in  the  spiritual  Court,  it  being 
for  that  Court  to  judge  whether  it  be  a  will  or  not.t  Lord 
Tbnterdbn,  Ch.  J.  held  the  production  of  the  probate  to  be 
necessary  to  prove  the  title  to  personal  property  under  the  will, 
and  *refused  to  receive  the  will  itself.  No  probate  having  been  [  'sse  ] 
produced,  he  said,  that  if  the  plaintiff  had  proved  a  clear  undis- 
puted possession,  it  might  have  been  sufficient;  but  here  it 
appeared,  that  the  defendant  before  and  after  the  sale  to  the 
plaintiff  used  the  horse  and  gig.  The  plaintiff  had  no  exclusive 
possession,  and  Francis  Pinney  could  have  no  title  as  executor,, 
unless  the  will  was  allowed  by  the  spiritual  Court,  and  probate-- 
was  obtained.     The  plaintiff  elected  to  be  nonsuited. 

Gumey  now  moved  for  a  new  trial ;  and  contended,  that  one 
of  several  executors  might,  before  probate,  sell  the  property  of 
the  testator,  and  give  a  good  title  to  the  vendee,  and  that  before 
probate  the  will  must  be  the  only  evidence  of  the  right  of  the. 
executor. 

(Baylby,  J. :  When  the  probate  is  granted,  then,  by  virtue  of 
the  will,  all  the  property  of  the  testator  vests  from  the  time 
of  his  death  in  the  executor ;  you  did  not  prove  that  Francis 
Pinney  was  an  executor,  for  no  probate  was  proved.     Non  constat 

t  Ckaunter  v.  ChavmUr,  cited  in  Yiner,  Executors  (A  a),  20,  and  4  Bum. 
E.  L.  Wills,  Ptt)bate,  7. 
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PiNNEY      that  the  will  under  which  he  claimed  to  be  executor  is  a  valid 
PiNNEY.      ^iU,  unless  it  be  allowed  as  such  by  the  Ecclesiastical  Court. 

Here  the  horse  and  gig  were  delivered  to  the  plaintiff,  who  had 

no  title  to  them.) 

Lord  Tbntbrdbn,  Ch.  J. : 

I  thought  at  the  trial,  and  I  am  still  of  the  same  opinion, 
there  was  no  proof  of  title  in  the  plaintiff. 

Rule  refused. 

1828.  THE  KING  V.   PTJL8F0ED. 

(8  Bam.  &  Cress.  350—355  ;  S.  C.  2  Man.  &  By.  384;  6  L.  J.  K.  B.  336.) 

^  Where  an  election  to  an  office  in  a  corporation  was  to  be  made  by  a 

select  body  appointed  by  the  charter  to  be  aiding  the  mayor :  Held,  that 
the  mayor  was  not  bound  to  give  to  the  members  of  the  select  body 
specific  notice  of  a  meeting  to  be  holden  for  the  purpose  of  that  election ; 
but  that  a  reasonable  and  usual  notice  requiring  them  to  attend  at  a 
meeting  of  the  corporation  at  a  time  specified,  without  stating  for  what 
;purpo8e  the  meeting  was  called,  was  sufficient. 

"Quo  WARRANTO  information  for  usurping  the  office  of  a 
^capital  burgess  of  the  city  of  Wells.  Plea,  that  by  the  governing 
charter  of  the  borough  there  are  to  be  one  mayor  and  twenty-three 
burgesses,  who  shall  be  called  the  common  council,  and  of  those 
twenty-three,  seven  to  be  called  masters  of  the  city ;  and  the 
coromon  council  are  to  be  aiding  and  assisting  the  mayor  from 
time  to  time  in  all  causes  and  matters  touching  and  concerning 
:the  city ;  and  whenever  a  vacancy  occurs  in  the  sixteen  common 
^councillors,  not  being  masters,  it  is  to  be  filled  up  by  the 
other  common  councillors  then  surviving,  or  the  major  part  of 
them,  &c.  Averment,  that  on,  &c.  a  vacancy  happened,  and 
that  defendant  was  duly  nominated  and  elected  by  the  mayor 
[  •SSI  ]  and  major  *part  of  the  capital  burgesses  then  and  there  duly 
assembled  for  that  purpose,  after  due  notice  in  that  behalf. 
Beplication,  that  due  notice  of  the  assembling  of  the  mayor  and 
capital  burgesses  for  the  purpose  of  electing  a  capital  burgess  was 
not  given.  Issue  thereon.  Many  other  issues  were  joined  not 
material  to  the  question  decided  by  this  Court.  At  the  trial 
before  Best,  Ch.  J.  at  the  Somersetshire  Summer  Assizes,  1827, 
it  appeared  that  the  following  notice  in  writing  was  given  to  each 
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capital  burgess  of  the  meeting  at  which  the  defendant^was        Rbx 
elected :  •  Pulbfobd. 

"  Sib, — ^You  are  requested  to  attend  a  meeting  of  the  cor- 
poration on,  &c.  at  o'clock. 

"  By  order  of  the  mayor, 

**A.B.,  Town  Clerk." 

The  Lord  Chief  Justice  held  that  this  notice  was  insufficient, 
and  the  election  therefore  invalid,  and  directed  a  verdict  for  the 
Crown.  In  Michaelmas  Term  a  rule  nisi  for  a  new  trial  was 
obtained ;  against  which,  on  a  former  day  in  this  Term, 

Tauntauy   Campbell,   C.  F.    Willmms,   and   Bayly,  shewed 
cause : 

If  it  was  necessary  that  the  purpose  for  which  the  meeting  was 
held  should  be  specified  in  the  notice,  that  given  was  clearly 
insufficient.  Now  there  are  several  authorities  shewing  that  a 
corporate  meeting  cannot  be  well  holden  for  the  purpose  of  an 
election  unless  notice  of  the  business  to  be  transacted  there  is 
given.  The  case  of  Rex  v.  Hill  t  is  not  exactly  in  point,  for  there 
the  election  was  by  the  body  at  large,  and  not  by  a  select  body  ; 
but  each  of  the  learned  Judges  there  laid  it  down  *as  a  rule  that  [  *^^^  1 
whenever  a  meeting  for  the  purpose  of  an  election  is  held  on  a 
day  not  appointed  by  the  charter,  notice  of  the  meeting,  and  of 
the  purpose  for  which  it  is  assembled,  must  be  given  to  every 
person  resident  within  the  limits  of  the  borough,  and  entitled  to 
vote  at  the  election.  This  rule  is  consistent  with  the  cases  of  Rex 
V.  The  Mayor,  Jtc.  of  Shrew8bury,l  Rex  y.  Mayor,  dc.  of  Carlisle, % 
Rex  V.  Mayor  of  Liverpool,\\  Rex  v.  Mayor  of  Doncaster.^  It 
is  also  recognized  in  Rex  v.  Theodorick,\\  where  it  was  held  that 
when  all  persons  entitled  to  vote  were  present,  and  consenting, 
they  might  proceed  to  an  election  without  previous  notice. 

R.  C.  Scarlett  and  Carter,  contra : 

In  Rex  V.  Hill  the  Court  are  certainly  represented  to  have 
said,  that  where  a  meeting  for  an  election  is  held  not  on  a 

t  4  B.  &  0.  426.  2  Burr.  723. 

X  Gas.  temp.  Hardw.  147.  •[  2  Burr.  738. 

§  1  Str.  385.  tt  9  E.  E.  494  (8  East,  543). 

26—2 
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Bex  charter-day,  notice  of  the  meeting,  and  of  the  purpose  for  which 
JPuLspoKD.  ^*  ^s  holden,  must  be  given.  .  But  that  question  was  not  raised 
upon  the  pleadings,  and  the  point  decided  was,  that  a  custom  to 
give  notice  of  corporate  meetings  by  ringing  a  bell  was,  under 
the  circumstances  of  that  case,  unreasonable.  Several  cases  were 
mentioned  in  the  argument  there,  which  wore  supposed  to 
support  the  assertion  that  a  specific  notice  of  the  business  to  be 
transacted  at  a  corporate  meeting  must  be  given,  but  when 
examined,  they  rather  contradict  than  support  it.  In  Rex  v. 
Mayor  of  Shrewsbury,  Lord  Hardwickb  quotes  the  opinion  of 
Lord  Parker  and  the  whole  Court,  "  that  when  the  acts  are  to 
r  •353  ]  be  done  by  a  select  number,  notice  *must  be  given  of  the  time 
of  meeting,  and  that  it  is  to  do  some  corporate  act,  though  what 
particular  act  need  not  be  specified."  The  decision  in  Rex  v. 
Carlisle  was  merely  this,  that  where  certain  members  of  a 
corporation  forming  a  select  body  are  to  act  as  a  select  body, 
they  must  be  summoned  to  attend  in  that  capacity.  In  Rex  v. 
The  Mayor  of  Liverpool  a  question  was  raised  as  to  notice  of  the 
business  to  be  done,  but  the  case  was  not  determined  on  that 
point.  In  Rex  v.  Wdke\  it  was  held,  that  where  notice  was 
given  of  a  corporate  meeting  for  one  purpose,  the  parties 
assembled  could  not  go  on  to  other  business  unless  the  whole 
body  were  met,  and  did  it  by  consent.  That  was  very  reasonable, 
and  quite  different  from  this  case,  for  the  notice  there  virtually 
excluded  all  business  but  that  specially  mentioned. 

Cur.  adv.  vtdL 
The  judgment  of  the  Court  was  now  delivered  by 

Lord  Tbnterden,  Ch.  J. : 

The  point  on  which  this  cause  was  decided  at  Nisi  Prius  was 
the  supposed  insufficiency  of  the  notice  of  holding  the  meeting 
at  which  the  defendant  was  elected.  Now  it  appears  that  some 
days  before  the  meeting  a  notice  in  writing  signed  by  the  town 
clerk,  and  importing  that  it  was  sent  by  the  mayor,  was  delivered 
to  each  elector,  requiring  his  attendance  at  a  corporate  meeting, 

t  1  Barnard,  80. 
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on  a  certain  day,  at  a  particular  hour,  but  not  specifying  the         Rex 

purpose  for  which  the  meeting  was  about  to  be  holden.     The     pulspord. 

Lord  Chief  Justigb  of  the  Common  Pleas  was  of  opinion  that  the 

purpose  should  have  been  specified,  and  on  that  ground  directed 

*that  a  verdict  should  be  entered  for  the  Crown ;   and  it  has       [  '^^*  3 

been  since  contended  here,  that  as  the  meeting  was  held  for  an 

election,  that  should  have  been  stated  in  the  notice.     It  would 

be  very  difficult  to  maintain  that  the  object  of  the  meeting  must 

be  stated,  where  it  is  for  an  election,  and  not  where  it  is  for 

other  purposes.    Many  cases  were  cited  in  argument  as  in  point, 

but,  upon  a  review  of  them  all,  it  appears  that  there  is  not  any 

one  decision  proceeding  on  the  ground  that  specific  notice  was 

necessary,  although  certainly  there  are  dicta  to  that  effect,  as  well 

as  to  the  contrary.     In  Rex  v.  Hill  the  election  was  by  the  body 

at  large,  which  is  a  very  different  thing.     And  even  in  that  case, 

although  each  of  the  learned  Judges  expressed  an  opinion  that 

the  purpose  for  which  the  meeting  was  held  should  have  been 

mentioned,  yet,  laying  that  point  entirely  out  of  consideration, 

the  judgment  stands  good  on  other  grounds.     The  point  expressly 

decided  was,  that  the  notice  given,  as  stated  in  the  pleas,  was  not 

a  reasonable  notice,  of  which  there  could  be  no   doubt;   for, 

consistently  with  every  allegation  on  that  record,  the  bell  which 

was  to  give  notice  might  be  rung  for  a  few  minutes  only,  and 

those  assembled  might,  as  soon  as  it  ceased,  immediately  proceed 

to  an  election,  before  the  members  residing  at  a  distance  could 

possibly  attend.     The  present  is  the  case  of  an  election  by  a 

select  body,  and  we  are  of  opinion  that  it  was  not  necessary 

in  the  notice  to  them  to  state  the  purpose  of  the  meeting.    But 

although  we  are  of  that  opinion  in  this  case,  we  avoid  giving  any 

opinion  as  to  an  election  by  a  corporate  body  at  large.      The 

difference  between  them  is  this :  the  select  body  are  appointed  to 

be  aiding  and  *a8sisting  the  mayor  on  all  occasions  concerning       [  'sss  ] 

the  city,  when  required  so  to  do.     It  is,  therefore,  their  duty  to 

attend  whenever  the  mayor  gives  them  reasonable  notice  that 

their  attendance  is  required ;    and  we  think  they  are  not .  at 

liberty  to  say  that  they  abstained  from  attending  because  they  did 

not  know  the  specific  purpose  for  which  the  meeting  was  about 

to  be  holden.    If,  indeed,  it  had  appeared  to  be  usual  in  this 
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Rex         borough  to  give  a  more  precise  notice,  the  case  would  have  been 

PcjLSFOBD.     very  different ;  but  nothing  of  that  kind  is  suggested.     For  these 

reasons,  then,  we  think  that  the  notice  was  sufficient,  and  that 

there  must  be  a  new  trial. 

Rule  absolute. 


182?.       THE  KING  V.  The   COMMISSIONERS  of   SEWERS 

June  14. 

—  FOR  Pagham,  Sussex. 

'-  ^^"^  ■'  (8  Bam.  &  Cress.  355—362 ;  S.  C.  2  Man.  &  Ry.  468 ;  6  L.  J.  K.  B.  338, 

nom.  H,  V.  Bognor  Ci/mmiaaionera.) 

Where  commissioners  of  sewers  acting  bond  fide  lor  the  benefit  of  the 
levels  for  which  they  were  appointed,  erected  certain  defences  against 
the  inroads  of  the  sea,  which  caused  it  to  flow  with  greater  violence 
against,  and  injure  the  adjoining  land  not  within  the  levels :  Held,  that 
they  could  not  be  compelled  to  make  compensation  to  the  owner  of  the 
land,  or  to  ei*ect  new  works  for  his  protection ;  for  that  all  owners  of 
land  exposed  to  the  inroads  of  the  sea,  or  commissioners  of  sewers 
acting  for  a  number  of  land-owners,  have  a  right  to  erect  such  works 
as  are  necessary  for  their  own  protection,  even  although  they  may  be 
prejudicial  to  others. 

A  RULE  had  been  obtained  calling  upon  the  commissioners  to 
shew  cause  why  a  mandamus  should  not  issue,  directed  to  them^ 
commanding  them  to  issue  a  precept  to  the  sheriff  of  the  county 
of  Sussex  to  summon  a  jury  for  the  purpose  of  enquiring  what 
hurt,  loss,  or  disadvantage  hath  been  sustained  by  W.  Gosens  by 
reason  of  certain  groynes  and  other  works  erected  and  made 
by  the  said  commissioners  within  the  limits  of  the  said  levels, 
[  *356  ]  *and  of  assessing  and  ascertaining  the  compensation  to  be  paid 
to  the  said  W.  Gosens  for  the  same ;  or  to  erect  and  make  such 
other  works  as  should  be  necessary  and  sufficient  to  prevent 
further  injury  being  done  to  the  premises  of  the  said  W.  Gosens 
by  reason  of  the  said  groynes  and  other  works  above  mentioned. 
The  rule  was  obtained  on  affidavits  which  stated  that  Gosens 
was  owner  of  certain  lands  on  the  sea-shore  of  Sussex,  abutting 
on  the  west  on  the  levels  above  mentioned ;  that,  thirty  years 
ago,  he  erected  a  mill  100  yards  from  high  water  mark,  and  that 
about  that  time  the  commissioners  altered  the  groynes  and 
other  works,  which  had  been  before  erected  to  protect  the  level 
against  the  inroads  of  the  sea,  by  taking  away  several  small 
groynes,  and  erecting  one  large  groyne  in  lieu  thereof,  at  the 


VOL.  xxxn.]     1828.    K.  B.    8  B.  &  C.  856—857.  407 


easternmost  point  of  the  levels,  and  adjoining  his  (Gosens's)         Rex 
land.     That  the  effect  of  this  groyne  was  to  cause  the  sea  to  flow  the  (^hhib- 
with  increased  force  against  his  land  ;  and  that  in  consequence    q^^^q^^ 
thereof  his  land  had  heen  gradually  washed  away  until  high      Pagham. 
water  mark  was  within  fifteen  yards  of  his  mill.     That  his 
property  was  thereby  much  reduced  in  value,  and  that  he  had 
made  application  to  the  commissioners  for  compensation  and 
protection,  but  without  effect. 

The  affidavits  in  answer  stated  that  the  sea  was  making 
encroachments  on  the  whole  of  that  part  of  the  coast,  and  that 
no  part  of  it  could  be  secure  unless  groynes  or  other  works  were 
erected  for  its  protection.  That  the  groyne  adjoining  Gosens's 
land  was  essential  to  the  safety  of  the  levels  placed  under  their 
care ;  that  before  it  was  erected  they  had  endeavoured  to  ascertain 
the  best  position  and  shape  for  it,  and  had  made  it  merely  with 
*a  view  to  the  protection  of  the  levels,  and  not  for  the  purpose  of  [  'ss?  ] 
injuring  Gosens.  That  the  effect  of  every  groyne  was  to  make 
the  water  flow  with  greater  force  against  the  land  to  the  eastward, 
but  that  if  Gosens  erected  proper  groynes  for  his  own  security 
his  property  would  not  be  injured. 

Oumey,  Thesiger,  and  C apron  shewed  cause,  and  contended 
that  the  commissioners  had  no  power  to  grant  compensation  to 
Gosens.  Their  commission  extends  only  to  lands  within  the  level, 
and  the  statute  does  not  enable  them  to  summon  a  jury  to  assess 
the  quantum  of  damage  sustained  by  any  person  not  having 
lands  there.  Neither  can  they  be  compelled  to  make  new  works 
for  Gosens's  protection  ;  they  have  acted  bond  fide,  to  the  best  of 
their  skill  and  judgment  in  the  execution  of  their  duty  towards 
the  owners  of  the  lands  within  the  level ;  and  if  they  have  not 
exceeded  the  powers  vested  in  them,  nor  have  acted  wantonly 
and  oppressively,  to  the  injury  of  Gosens,  they  are  not  responsible 
for  the  consequences  of  their  acts. 

Brodrick,  contra : 

The  question  is  of  great  importance ;  for  although  the  works 
erected  by  the  commissioners  may  be  for  the  benefit  of  the  level, 
they  are  certainly  very  injurious  to  Gosens;  and  if  he  cannot 
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Rex         obtain  redress  by  this  mode,  he  is  altogether  without  remedy. 
The  Commis-  ^0  action  will  lie  against  the  commissioners,  they  are  protected 
SEWBBfl^FOB    ^y  *^®  commission ;  but  it  was  distinctly  said  by  the  Court  in  the 
paoham.      case  of  Cardiffe  Bridge  +  that  commissioners  of  sewers  are  subject 
[  •358  ]       to  the  inspection  of  this  Court  by  *writ  of  mandamus ;  and  that 
they  are  to  exercise  a  legal,  not  an  arbitrary  discretion,  is  laid 
down  as  an  established  principle  of  law  in  Rook's  case,!  and 
Keighly's  ca3e.§     The  commissioners  might,  in  the  first  instance, 
have    made    compensation    to   Cosens;    for  when  the   groyne 
was  made,  they  had  to  summon  a  jury  to  ascertain  the  expense, 
and  the  proportions  in  which  it  was  to  be  borne;  compensa- 
tion to  a  party  who  would  be  injured  by  the  work  might  very 
fairly  have  been  considered  as  a  part  of  the  expense,  and  in  that 
mode  justice  might  have  been  done.     In  Callis  on  Sewers,  104, 
it  is  said,  "  Ubi  nova  sit  maris  incursio,  ibi  novum  est  apponendum 
remedium,  with   this  caution,  that   under  the  pretence  of  the 
common  weal,  a  private  man's  welfare  be  not  intended,  to  the 
charge,  trouble,  and  burthen  of  the  county  ;  and  with  this  also, 
that  where  any  man's  particular  interest  and  inheritance   is 
prejudiced  for  the  commonwealth's  cause,  by  any  such   new- 
erected   works,   that  that   part  of  the  county   be  ordered   to 
recompense  the  same,  which  have  good  thereby."    Mr.  Cosens, 
then,  having  been  injured  by  the  new  groyne   made  for  the 
benefit  of  the  level,  ought  to  be  compensated  by  the  owners  of 
the  land  within  the  level.     But,  admitting  that  there  may  be  a 
difiBculty  in  summoning  a  jury  now  to  enquire  into  the  damage 
sustained,   and  making  compensation,  there  can  be  none  in 
granting  a  mandamus  commanding  the  commissioners  to  erect 
such  new  works  as  are  necessary  for  the  protection  of  Cosens's 
land  or  to  restore  the  ancient  works.     In  Rex  v.  Severn  Raihvay 

[  •ass  ]  Company  \\  this  Court  commanded  them  to  restore  *a  rail-road 
which  had  been  taken  up ;  and  in  Rex  v.  The  Vice-Chancellor  of 
Cambridge,^  Wilmot,  J.,  as  to  granting  a  mandamus,  said,  "  If 
there  is  a  clear  right,  the  Court  ought  to  find  out  a  suitable  and 
adequate  remedy,  and  even  to  make  a  precedent,  if  they  cannot 

I  1  Salk.  146.  II  21  E.  R.  433  (2  B.  &  Aid.  &16). 

:  5  Co.  Eep.  100.  5[  3  Burr.  1660. 

§  10  Co.  Rep.  140. 
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find  one  ;  for  where  there  is  a  right,  law  and  justice  require  that         Rex 
there  should  be  some  remedy  or  other."     Here,  then,  Cosens  has  the  Commis- 
sustained  damage  in  consequence  of  the  groyne  erected  by  the   g^w^^s^oR 
commissioners.     Further  damage  will  ensue  unless  new  works      Paqham. 
for  his  protection  are  erected ;  and  the  question  in  effect  comes 
to  this,  viz.  at  whose  expense  those  works  ought  to  be  erected. 
It  is  but  just  that  they  who  have  occasioned  the  injury  should 
pay  for  the  remedy ;   and  if  so,  the  Court  will  find  a  mode  of 
compelling  them  to  do  it. 

Lord  Tektbrden,  Gh.  J. : 

I  am  of  opinion  that  this  rule  must  be  discharged.  At  the 
time  when  the  motion  was  made  the  Court  expressed  great  doubt 
whether  it  could  be  sustained.  The  matter  has  now  been  fully 
discussed,  and  the  counsel  for  Mr.  Cosens  concluded  by  observing 
that  it  was  reduced  to  this  question.  Who  is  to  bear  the  expense 
of  erecting  the  works  necessary  to  protect  Cosens's  land  ?  and  I 
think  he  is  perfectly  correct  in  considering  that  as  the  substantial 
question.  Let  us  see,  then,  how  the  matter  stands.  The  com- 
missioners of  sewers,  for  the  protection  of  that  land  which  it  was 
their  duty  to  protect,  have  erected  a  certain  work.  It  is  not 
pretended  that  in  so  doing  they  did  not  exercise,  at  least,  an 
honest  discretion ;  and,  looking  at  the  affidavits  on  the  one  side 
and  on  *the  other,  it  is  not  by  any  means  clear  that  they  did  not  [  •seo  ] 
do  the  very  best  thing  that,  under  the  circumstances,  could  be 
done  to  attain  the  object  they  had  in  view.  But  it  is  contended 
that  this  new  groyne  has  caused  the  sea  to  flow  with  greater 
violence  against  the  land  of  Mr.  Cosens,  and  make  a  greater 
'  inroad  upon  it,  than  possibly  it  might  otherwise  have  done  ;  and 
that,  as  the  commissioners,  acting  for  the  benefit  of  the  level, 
have  occasioned  this  damage,  they  must  make  compensation  for 
it.  It  may  be  conceived  that  such  is  the  effect  of  the  groyne ; 
but  the  sea  is  a  common  enemy  to  all  proprietors  on  that  part  of 
the  coast,  and  I  cannot  see  that  the  commissioners,  acting  for 
the  common  interest  of  several  land-owners,  are,  as  to  this 
question,  in  a  different  situation  from  any  individual  proprietor. 
Now,  is  there  any  authority  for  saying  that  any  proprietor  of 
land  exposed  to  the  inroads  of  the  sea,  may  not  endeavour  to 


410  1828.    K.  B.    8  B.  «fe  C.  360— «61.  [e.b. 

Rex  protect  himself  by  erecting  a  groyne  or  other  reasonable  defence, 
TiieCommts-  although  it  may  render  it  necessary  for  the  owner  of  the 
SEWBBs^poa  adjoining  land  to  do  the  like?  I  certainly  am  not  aware  of  any 
Paqham.  authority  or  principle  of  law  which  can  prevent  him  from  so 
doing.  If  we  were  in  this  instance  to  say  that  the  commissioners 
for  the  level  in  question  were  bound  to  erect  a  groyne  for  Mr. 
Gosens,  it  might,  and  probably  would,  cause  injury  to  the  land 
lying  to  the  eastward  in  the  same  manner  as  that  erected  for  the 
protection  of  the  level  has  caused  injury  to  Mr.  Gosens ;  and  the 
owner  of  the  land  lying  eastward  of  Mr.  Gosens  would  have  a 
right  to  call  upon  the  commissioners  to  protect  him  also.  In 
like  manner  each  successive  proprietor  of  land  lying  to  the 
eastward  would  be  entitled  to  claim  protection,  and  the  commis- 
[  *86i  ]  sioners  might  be  compelled  to  erect  *defences  against  the  sea 
along  the  whole  line  of  coast  from  the  level  of  Pagham  to  the 
North  Foreland ;  for  so  far,  I  believe,  the  sea  is  making  inroads 
upon  the  land.  The  extent  to  which  the  principle  must  be 
carried,  if  once  admitted,  satisfies  me  that  it  cannot  be  sustained 
in  reason  or  in  law.  I  am,  therefore,  of  opinion  that  the  only 
safe  rule  to  lay  down  is  this,  that  each  land-owner  for  himself,  or 
the  commissioners  acting  for  several  land-owners,  may  erect  such 
defences  for  the  land  under  their  care  as  the  necessity  of  the 
case  requires,  leaving  it  to  others,  in  like  manner,  to  protect 
themselves  against  the  common  enemy.  For  these  reasons,  the 
rule  for  a  mandamus  must  be  discharged. 

Baylby,  J. : 

I  am  entirely  of  the  same  opinion.  It  seems  to  me  that  every 
land-owner  exposed  to  the  inroads  of  the  sea  has  a  right  to  protect 
himself,  and  is  justified  in  making  and  erecting  such  works  as 
are  necessary  for  that  purpose ;  and  the  commissioners  may 
erect  such  defences  as  are  necessary  for  the  land  entrusted  to 
their  superintendence.  If,  indeed,  they  made  unnecessary  or 
improper  works,  not  with  a  view  to  the  protection  of  the 
level,  but  with  a  malevolent  intention,  to  injure  the  owner  of 
other  lands,  they  would  be  amenable  to  punishment  by  criminal 
information  or  indictment,  for  an  abuse  of  the  powers  vested 
in  them.    But  if  they  act  bond  Jide,  doing  no  more  than  they 
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honestly  think  necessary  for  the  protection  of  the  level,  their         Rex 

acts  are  justifiable,  and  those  who  sustain  damage  therefrom  theCommis- 

must  protect  themselves.     It  has  been  argued  that  Mr.  Cosens,    ^^wbrs  fob 

having  sustained  damage  from  the  groyne  erected  by  the  com-      Paoham. 

missioners,  is  entitled  to  compensation.     I  do  not  agree  to  that 

as  an  abstract  *proposition.     If  a  man  sustains  damage  by  the       [  'ses  ] 

wrongful  act  of  another,  he  is  entitled  to  a  remedy ;  but  to  give 

him  that  title  those  two  things  must  concur,  damage  to  himself, 

and  a  wrong  committed  by  the  other.    That  he  has  sustained 

damage  is  not  of  itself  sufficient.     Now  here  Mr.  Cosens  may 

have  sustained  damage,  but  the  commissioners  have  done   no 

wrong.     The  dictum  of  Mr.  Justice  Wilmot  was  cited  to  shew 

that  where  there  is  a  right  this  Court  ought  to  find  a  remedy. 

But  the  right  that  Mr.  Cosens  and  each  land-owner  has,  is 

to  protect  himself ;  not  to  be  protected  by  his  neighbours.     To 

that  right  no  injury  has  been  done,  nor  can  any  wrongful  act 

be  charged  against  the  commissioners ;  the   Court,  therefore, 

have  no  grounds  for  granting  the  mandamus  applied  for. 

HoLROYD  and  Littledalb,  JJ.  concurred. 

Rule  discharged. 


THE  KING  V.   GREET.  iS28. 

June  12. 
(8  Bam.  &  Cress.  363—376;  S.  C.  2  Man.  &  Ey.  391 ;  6  L.  J.  K  B.  331.) 


Information  for  usurping  the  office  of  jurat  of  the  borough  of  Q. 
Plea,  that  the  borough  of  Q.  was  a  free  borough,  and  that  the  burgesses 
of  the  borough  were  a  body  corporate,  consisting  of  the  mayor,  bailiffs, 
and  burgesses  of  the  borough,  and  that  by  charter  it  was  granted  that 
the  mayor,  bailiffs,  and  burgesses,  by  whatever  name  they  had  before 
been  incorporated,  should  thereafter  be  a  body  corporate  by  the  name 
of  *'  mayor,  jurats,  bailiffs,  and  burgesses;  "  that  there  should  be  one 
of  the  more  honest  and  discreet  burgesses  or  inhabitants  called  **  mayor," 
to  be  elected  as  therein  mentioned ;  and  four  honest  and  discreet  bur- 
gesses or  inhabitants  called  **  jurats ;  "  and  two  other  honest  and  discreet 
biugesses  or  inhabitants  called  *' bailiffs;  "  that  the  jurats  and  bailiffs 
should  hold  their  offices  for  life,  imless  removed  for  reasonable  cause ; 
and  whenever  it  should  happen  that  either  or  any  of  the  jurats  or  bailiffs 
for  the  time  being  should  die,  or  be  removed  or  withdrawn  from  his  or 
their  office  or  offices,  it  should  be  lawful  for  the  sturiving  and  remaining 
jurats  and  bailiffs  for  the  time  being,  or  the  greater  part  of  them  (of 
whom  the  mayor  should  be  one),  within  convenient  time,  to  nominate 


[863] 
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Bex  another  or  others  of  the  burgesses  or  inhabitants  of  the  borough  for  the 

r.  time  being  to  be  a  jurat  or  jurats,  bailiff  or  bailiffs,  of  the  borough. 

Greet.  rpj^^  ^^ea.  then  stated  a  vacancy  in  the  office  of  jurat,  and  that  the 

defendant,  being  an  inhabitant  of  the  borough,  was  duly  elected  to  be 
a  jurat.  Eeplication,  first,  putting  in  issue  the  due  election  of  the 
defendant ;  and,  secondly,  that  from  the  time  of  granting  the  charter, 
hitherto  it  had  been  used  and  accustomed  within  the  borough,  that 
every  inhabitant  of  the  borough  elected  to  be  a  jurat,  before  he  took 
upon  himself  the  office  of  jurat,  should  be  sworn  and  admitted  a  free 
burgess  of  the  borough,  and  that  the  defendant,  before  he  took  upon 
himself  the  office  of  jurat,  had  not  been  admitted  and  sworn  a  burgess. 
Demurrer.  Upon  the  trial  of  the  issues,  in  fact,  it  appeared  that,  at  the 
election  of  the  defendant,  there  were  present  the  mayor,  two  bailiffs, 
and  two  jurats :  Held,  that  the  election  was  valid ;  for  the  general  rule, 
that  a  majority  of  each  definite  part  of  the  elective  body  should  be 
present  at  the  election,  could  not  apply  to  this  corporation,  because  in 
the  event  of  the  death  or  removal  of  one  of  the  bailiffs,  it  would  be 
impossible  that  at  the  election  of  a  new  bailiff  there  should  be  present 
a  majority  of  the  bailiffs. 

Held,  upon  demurrer  to  the  replication,  that  according  to  the  true 
construction  of  the  charter,  it  was  competent  to  the  corporation  to  elect 
the  jurats  from  the  inhabitants  of  the  borough  or  from  the  burgesses, 
and,  therefore,  that  the  plea  was  good,  inasmuch  as  it  shewed  that  the 
defendant  was  an  inhabitant  of  the  borough  at  the  time  when  he  was 
elected  to  the  office  of  jurat. 

Quo  WARRAyro  information  for  usurping  the  oflSce  of  jurat 
of  Queenborough.  Plea  (admitting  Queenborough  to  be  an 
ancient  borough)  that  the  said  borough  from  the  10th  of  May 
in  the  forty-second  year  of  the  reign  of  Lord  Edward  the  Third, 
formerly  King  of  England,  until  the  granting  of  the  charter 
next  thereinafter  mentioned,  was  a  free  borough,  and  that  the 
burgesses  of  the  said  borough  during  all  that  time  were  a  body 
corporate,  consisting  of  the  mayor,  bailiffs,  and  burgesses  of  the 
borough  of  Queenborough,  &c.  and  that  by  charter  2  Car.  I. 
[  •364  ]  (the  governing  charter  of  the  *borough),  it  was  granted  that  the 
mayor,  bailiffs,  and  burgesses  by  whatever  name  they  had  before 
been  incorporated,  should  thereafter  be  a  body  corporate,  by  the 
name  of  mayor,  jurats,  bailiffs,  and  burgesses  ;  that  there  should 
be  one  of  the  more  honest  and  discreet  burgesses  or  inhabitants 
called  mayor,  to  be  elected  as  therein  mentioned,  and  four  honest 
and  discreet  burgesses  or  inhabitants  called  jurats,  and  two 
other  honest  and  discreet  burgesses  or  inhabitants  called  bailiffs. 
That  the  jurats  and  bailiffs  should  hold  their  offices  for  life 
unless  removed  for  reasonable  cause,  and  whenever  it  should 
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happen  that  either  or  any  of  the  jurats  or  bailiffs  for  the  time  Rbx 
being  should  die  or  be  removed,  or  withdraw  from  his  or  their  greet. 
ofl&ce  or  ofl&ces,  it  should  be  lawful  for  the  mayor  and  other  the 
surviving  and  remaining  jurats  and  bailiffs  for  the  time  being, 
or  the  greater  part  of  them,  (of  whom  the  mayor  should  be  one,) 
within  convenient  time,  to  nominate,  elect,  and  appoint  another 
or  others  of  the  burgesses  or  inhabitants  of  the  borough  for  the 
time  being  to  be  a  jurat  or  jurats,  bailiff  or  bailiffs  of  the  borough, 
and  that  he  or  they  so  elected,  having  taken  an  oath  of  fidelity 
to  the  king  and  faithfully  to  behave  in  all  things  touching  the 
borough,  should  be  able  to  execute  the  said  offices  according 
to  their  election  respectively  for  their  natural  lives.  Averment, 
that  on,  &c.  there  was  a  vacancy  in  the  office  of  jurat,  and  the 
then  mayor  and  the  greater  part  of  the  jurats  and  bailiffs  having 
duly  assembled  within  the  borough  for  the  purpose  of  nominating, 
electing,  and  appointing  a  jurat  to  fill  up  the  said  vacancy,  did 
then  and  there  nominate,  elect,  and  appoint  defendant,  being 
then  and  there  an  inhabitant  of  the  said  borough,  to  be  a  jurat 
of  the  said  borough  to  supply  the  said  vacancy ;  that  he  took 
the  oaths,  &c.  and  *then  took  upon  himself  the  office.  There  [  *865  ] 
were  several  replications  putting  in  issue  the  due  election  of  the 
defendant,  and  concluding  to  the  country.  The  seventh  replica- 
tion stated,  that  from  the  time  of  granting  the  charter  of  2  Gar.  I. 
hitherto  it  had  been  used  and  accustomed  within  the  borough 
that  every  inhabitant  of  the  borough  elected  to  the  office  of  jurat 
of  the  borough,  before  he  took  upon  himself  the  office  of  jurat, 
should  be  sworn  and  admitted  a  burgess  of  the  borough,  and 
that  defendant  before  he  took  upon  himself  the  office  of  jurat 
of  the  borough,  had  not  been  duly  admitted  and  sworn  a  burgess. 
The  eighth  replication  stated,  that  defendant  at  the  time  of  his 
supposed  nomination,  election,  and  appointment  to  be  a  jurat 
was  not  a  burgess  of  the  borough  duly  sworn  and  admitted. 
To  these  replications  the  defendant  demurred.  The  issues  in 
fact  were  tried  before  Park,  J.,  at  the  Summer  Assizes  for  Kent, 
1827,  when  it  appeared  that  at  the  assembly  at  which  the 
defendant  was  elected,  there  were  present  the  mayor,  two  jurats, 
and  two  bailiffs,  and  that  they  all  voted  for  him.  Upon  this 
evidence  the  learned  Judge  directed  a  verdict  to  be  entered  for  the 
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Bex         defendant,  and  gave  the  relator's  counsel  leave  to  move  to  enter  a 

Greet.       verdict  for  the  Crown.     In  Michaelmas  Term  a  rule  nisi  for  that 

purpose  was  granted,  and  on  a  former  day  in  this  Term, 

Gumey,  BoUand,  and  Tomlinson  shewed  cause  : 

It  cannot  now  be  disputed  that  in  general  where  by  the 
provisions  of  a  charter  an  election  is  to  be  made  by  an  assembly 
composed  of  several  definite  bodies  for  the  time  being,  "or  the 
major  part  of  them,"  a  good  elective  assembly  cannot  be  had 
without  the  presence  of  a  majority  of  the  entire  rfumber  of  each 
[  ♦366  ]  of  those  definite  *bodies,  and  that  a  majority  of  the  existing 
number  will  not  suflSce.  But  the  question  here  is,  whether  that 
rule  can  be  applied  to  the  charter  of  the  borough  of  Queen- 
borough.  It  appears  that  there  are  a  mayor,  four  jurats,  and 
two  bailiffs,  and  that  vacancies  in  the  offices  of  jurats  and  bailiffs 
are  to  be  filled  up  by  the  mayor  and  the  remaining  jurats  and 
bailiffs,  or  the  greater  part  of  them.  Now  the  rule  is  manifestly 
inapplicable  to  this  charter,  for  if  one  bailiff  were  to  die,  it  would 
be  impossible  to  fill  up  the  office,  for  the  surviving  bailiff  could 
not  be  considered  as  a  majority  of  the  two.  So,  also,  if  one 
bailiff  misconducted  himself,  and  it  were  thought  proper  to 
remove  him,  a  legal  assembly  for  that  purpose  could  not  be  held 
unless  he  consented  to  be  present.  Again,  if  two  vacancies  in 
the  offices  of  jurats  should  occur,  which  is  not  a  very  remote 
probability,  they  could  never  be  filled  up  for  want  of  the  attend- 
ance of  a  majority  of  the  entire  number  of  jurats.  These 
difficulties  shew  that  the  rule  of  construction  adopted  in  other 
cases  is  inapplicable  to  this,  and  that  a  majority  of  the  aggregate 
number  of  the  three  component  parts  of  the  elective  assembly, 
mayor,  jurats,  and  bailiffs  is  sufficient  to  make  it  a  good  assembly, 
although  the  majority  of  each  integral  part  be  not  present.  If 
so  the  defendant  was  well  elected  by  an  assembly  where  the 
mayor,  two  jurats,  and  two  bailiffs  attended  and  voted. 

Merewether,  Serjt.,  Adolphus,  and  Piatt,  contra : 

The  general  principle  having  been  admitted,  the  only  ques- 
tion is,  whether  it  be  applicable  to  the  present  case.  The  rule 
requiring  the  presence  of  a  majority  of  each  definite  integral  part 
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of  an  elective  assembly,  has  always  *been  treated  as  of  great  Bex 
importance  to  the  well  being  of  corporations,  the  Court,  therefore,  gbebt. 
will  not  depart  from  it  unless  there  are  strong  grounds  for  so  [  •367  ] 
doing.  One  or  two  instances  have  been  pointed  out  in  which 
it  would  be  impossible  to  apply  the  rule  to  this  corporation  ; 
those  certainly  must  be  considered  as  exceptions,  for  lex  neminem 
cogit  ad  vana  aut  impossihilia.  But  the  exception  should  not 
be  carried  further  than  the  necessity  of  the  case  requires,  more 
especially  where  the  entire  elective  assembly  can  never  exceed 
six  in  number,  for  it  is  obvious  that  in  such  a  case  the  charter 
should  be  so  construed  as  to  compel  as  large  an  attendance  out 
of  that  number  as  possible.  In  the  present  case  it  appears  that 
there  were  three  existing  jurats,  a  majority  of  the  whole  number 
four  might  therefore  have  attended,  and  for  want  of  such  attend- 
ance the  election  of  the  defendant  was  invalid.  If  it  is  sufficient 
to  have  a  majority  of  the  entire  body  of  mayor,  jurats,  and 
bailiffs  present,  an  elective  assembly  may  be  held  without  the 

presence  of  either  of  the  bailiffs. 

Cur,  adv.  vulU 

The  judgment  of  the  Court  was  now  delivered  by 

Lord  Tenterdbn,  Ch.  J. : 

This  was  a  motion  to  enter  a  verdict  against  the  defendant 
upon  an  information  in  the  nature  of  a  quo  warranto,  for  usurping 
the  office  of  a  jurat  of  the  borough  of  Queenborough.  By  the 
constitution  of  that  bordugh  there  are  a  mayor,  four  jurats,  and 
two  bailiffs,  seven  persons  in  all,  and  those  integral  parts  compose 
the  assembly  by  which  jurats  are  to  be  elected.  At  the  election 
of  the  defendant  there  were  present  the  mayor,  two  jurats,  and 
two  bailiffs,  constituting  a  majority  of  the  seven,  but  it  was 
objected,  *that  there  could  not  be  a  good  elective  assembly,  [  ♦368  ] 
without  the  presence  of  three  jurats,  so  as  to  make  a  majority 
of  that  body.  The  objection  was  founded  on  several  decided 
cases,  but  they  will  not  be  in  any  way  affected  by  the  judgment 
about  to  be  pronounced.  The  language  of  this  charter  is  in 
substance  the  same  as  of  several  others  upon  which  the  decisions 
alluded  to  have  proceeded.    It  is   ''that  whensoever  it  shall 
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Rex  happen  that  either,  or  any,  of  the  jurats  or  bailiffs  of  the  borough 
GpEBT.  ^or  the  time  being,  shall  die  or  be  removed,  or  withdraw  from 
his  or  their  office  or  offices,  then  and  so  often  it  shall  be  lawful 
for  the  mayor,  and  other  the  surviving  and  remaining  jurats 
and  bailiffs  of  the  borough  for  the  time  being,  or  the  greater 
part  of  them,  (of  whom  the  mayor  shall  be  one,)  within  a  con- 
venient time,  to  nominate,  elect,  and  appoint  another,  or  others, 
of  the  burgesses  or  inhabitants  of  the  borough  for  the  time 
being,  to  be  a  jurat  or  jurats,  bailiff  or  bailiffs."  I  have  observed 
that  this  in  substance  very  strongly  resembles  the  language  of 
other  charters  in  which  it  has  been  held  that  the  expression 
**  the  greater  part  of  them "  shall  be  referred  to  the  former 
member  of  the  sentence,  enumerating  the  component  parts  of 
the  corporation ;  as  for  instance,  mayor,  aldermen,  and  capital 
bm*gesses,  and  not  to  the  latter  part  of  the  sentence,  where 
*'  the  remaining  and  surviving  "  members  of  those  definite  bodies 
are  spoken  of.  And  this  has  been  carried  still  further,  for  it 
has  been  decided  that  it  will  not  suffice  to  have  a  majority  of  the 
aggregate  number  of  mayor,  aldermen,  and  capital  burgesses, 
but  that  a  good  corporate  assembly  cannot  be  held,  unless  there 
be  present  a  majority  of  each  component  definite  part  of  it ;  and 
[  *369  ]  upon  these  decisions  it  was  contended  that  the  election  *of  the 
defendant  was  invalid,  inasmuch  as  a  majority  of  the  entire 
number,  four  jurats,  were  not  present.  But  in  each  of  the 
cases  to  which  1  have  alluded  the  judgment  of  the  Court  was 
founded  on  a  rule  of  construction  not  strictly  required  by  gram- 
matical rules,  for  the  expression  **or  the  major  part  of  them" 
might,  in  each  of  those  cases,  have  been  referred  to  the  latter 
branch  of  the  sentence,  as  well  as  the  former.  Perhaps,  indeed, 
it  would  grammatically  have  been  more  correct  to  refer  it  to  the 
last  antecedent  than  to  that  which  was  more  remote.  But 
the  rule  was  founded  upon  a  sound  and  wise  principle,  viz.,  that 
the  select  body  in  a  corporation  should  be  compelled  to  fill  up 
vacancies  in  its  component  parts  as  they  occur,  and  the  most 
convenient  and  certain  mode  of  doing  that,  is  to  require  at  elec- 
tions the  presence  of  a  majority  of  each  of  those  parts.  It  is  by 
no  means  our  intention  to  break  in  upon  or  weaken  the  authority 
of  those  decisions ;  but  if  we  are  called  upon  to  construe  a  charter 
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to  which  that  rule  cannot  be  applied,  without  leading  to  an  Bex 
absurdity  or  an  impossibility,  as  it  would  in  this  case,  it  is  gbbet. 
manifest  that,  in  order  to  give  effect  to  the  charter,  some  other 
construction  must  be  given  to  it.  In  the  borough  of  Queen- 
borough,  if  a  bailiff  were  to  die,  or  be  amoved,  or  withdraw, 
upon  the  construction  contended  for,  his  place  could  never  be 
supplied.  If  two  vacancies  should  at  one  time  occur  in  the 
oflHce  of  jurats,  the  same  consequence  would  follow.  But  it 
is  said  that  as  a  majority  of  the  jurats  were  in  this  instance 
remaining,  they  ought  to  have  attended.  To  require  that  in  the 
one  case  and  not  in  the  other,  would  be  putting  two  different 
constructions  on  the  very  same  words,  which  we  ought  not  to  do. 
It  seems  to  me  that  we  ought  to  adopt  such  a  construction 
as  *will  give  effect  to  the  charter,  and  at  the  same  time  be  [  *370  ] 
uniform  and  consistent,  and  that  such  a  construction  will  be 
given  by  holding  that  the  election  of  the  defendant  made  by  the 
mayor,  two  jurats,  and  two  bailiffs,  constituting  a  majority  of 
the  entire  number  of  mayor,  jurats,  and  bailiffs,  was  valid. 
The  rule  for  entering  a  verdict  for  the  Grown  must  therefore 

be  discharged. 

EtUe  discharged. 

The  demurrer  to  the  replication  stood  in  the  paper  for  argu- 
ment at  the  sittings  in  banc,  after  Michaelmas  Term,  and  upon 
the  statement  of  the  pleadings,  the  Court  intimated  an  opinion 
that  the  question,  whether  the  usage  stated  in  the  replication 
could  be  pleaded  in  explanation  of  the  charter,!  was  not  properly 
raised  on  these  pleadings,  inasmuch  as  the  charter  was  not  set 
out  in  hac  verba,  but  the  legal  effect  of  it  only.  Leave  was 
granted  to  the  prosecutor  to  amend  ;  but  Piatt,  for  the  prosecutor, 
afterwards  said,  that  he  would  not  amend,  and  if  he  could  not 
support  the  replication,  would  contend  that  the  plea  was  bad. 

Tomlinson  in  support  of  the  demurrer : 
By  the  charter  as  pleaded,  burgesses  or  inhabitants  are  eligible 

t  See  as  to  this  point  2  Inst.  282 ;  v.  Bellringer,  4  T.  B.  810 ;  Jlex  v. 

Shepherd  v.   Oosnold,   Vaugh.   Eep.  Miller,  3  B.  B.  172  (6  T.  B.  268); 

169,  170;  Bex  v.  Farfo,  Oowp.  260;  Bex  y.  HoyU,  6  T.  B.  430;  Bex  v. 

Gape  V.  HandUy,  3  T.  B.  288,  n.;  Bex  Osbourne,  4  East,  327,  333. 
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Bsz  to  the  office  of  jurat.  The  plea  states  that  the  defendant  was 
Qbeet.  ^^  inhabitant,  and  was  elected.  If  the  charter  specifies  burgesses 
and  inhabitants  as  two  distinct  classes  of  persons,  the  defendant 
satisfies  the  charter  by  shewing  that  he  belonged  to  one  of  those 
[  *37i  ]  classes  ;  if  it  *uses  the  words  burgesses  or  inhabitants  as  synony- 
mous, then  the  defendant  has  brought  himself  within  the  charter 
by  shewing  that  he  is  an  inhabitant,  the  charter  having  declared 
that  any  person  being  an  inhabitant  or  a  burgess,  shall  be  eligible 
to  serve  the  office  of  jurat,  and  that  being  stated  to  be  the  legal 
effect  of  the  charter  in  the  plea.  The  replication  is,  that  by 
usage  no  person  is  eligible  to  serve  the  office,  unless  he  unite 
the  two  characters  of  burgess  and  inhabitant.  It,  therefore, 
sets  up  an  usage  to  contradict  or  explain  the  charter,  which 
in  itself  is  free  from  ambiguity.  Rex  v.  Millerf  shews  that  the 
replication  is  bad.     (He  was  then  stopped  by  the  Coubt.) 

Piatt,  contra : 

Although  the  charter  is  not  set  out  in  the  pleadings  in  hac 
verba,  that  which  is  set  out  as  the  legal  effect  of  it,  shews 
sufficiently  that  in  order  to  make  a  party  eligible  to  the  office  of 
jurat,  he  ought  to  be  a  free  burgess.  Grants  from  the  Crown 
must  be  construed  strictly  :  Comyn's  Dig.,  Grant,  12.  But  they 
must  also  receive  a  reasonable  construction:  Webb's  case.t  In 
James  v.  TaUent^  the  declaration  was  upon  a  bond  conditioned 
to  pay  to  a  woman  yearly,  during  the  joint  natural  lives  of 
herself  and  two  children,  a  certain  sum  therein  mentioned,  the 
annuity  to  be  applied  to  the  maintenance  and  education  of  the 
children,  as  well  as  of  herself  ;  or  in  case  of  the  death  of  the  two 
children  therein  specifically  named,  then  the  same  annuity  was 
to  be  payable  to  her  during  her  life:  one  of  the  children  died 
during  the  life-time  of  the  mother ;  it  was  held  upon  demurrer 
[  •J72  ]  to  the  declaration  that  the  annuity  was  ^payable  to  her  during 
her  life  at  all  events.  In  that  case,  although  the  bond  was  not 
set  out  in  hcec  verba,  the  Court  collected  the  intention  to  be 
different  from  that  which  the  words,  taken  in  their  literal  sense, 
would  import,  for  by  the  terms  of  the  condition  taken  literally, 

t  3  E.  E.  172  (6  T.  E.  268).  §  24  E.  E.  608  (5  B.  &  Aid.  889). 

J  8  Co.  Eep.  90. 
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the  annuity  was  to  be  payable  only  daring  the  joint  lives  of  the  Bez 
woman  and  her  two  children,  but  the  Court  held  it  to  be  payable  gbekt. 
to  the  woman  after  the  death  of  one  of  the  children.  So  in 
this  case,  although  the  charter  be  not  set  out  in  hac  verba,  it 
sufficiently  appears  from  the  legal  effect  of  it  set  out  in  the  plea, 
that  a  person  eligible  to  the  office  of  jurat  must  be  a  burgess  and 
an  inhabitant.  Gomyn's  Dig.,  Parol,  A.  11,  shews  that  the  word 
"or'*  may  be  construed  "and"  when  the  intent  requires  it. 
The  plea  states  that  at  the  time  of  granting  the  charter,  the 
borough  was  an  ancient  borough,  and  that  it  had  consisted  of 
burgesses  only.  It  further  states,  that  the  burgesses  of  the 
borough  were  a  body  corporate.  The  grant  is,  that  the  mayor, 
bailiffs,  and  burgesses  shall  be  incorporated.  The  jurats  at  that 
time  did  not  exist.  The  inhabitants  were  not  at  that  time  part 
of  the  corporate  body,  and  if  that  be  so,  there  is  nothing  stated 
in  the  charter  to  make  the  inhabitants  any  part  of  the  bod;^ 
corporate  afterwards. 

(Baylby,  J. :  In  Bex  v.  Dowries,^  the  charter  incorporated  the^ 
men  free  burgesses  of  the  borough  of  Colchester,  and  declared 
that  for  ever  thereafter  there  should  be  within  the  borough  to  he 
chosen  out  of  the  free  burgesses  eighteen  common  councilmen, 
and  then  nominated  eighteen  persons  to  be  common  council- 
men,  and  it  was  held  that  the  charter  virtually  made  them  free 
burgesses  also.  That  shews  that  if  the  King  in  this  case  had 
♦named  an  inhabitant  to  be  a  jurat,  he  would  ipso  facto  be  a  [  *87S  ] 
burgess,  and  if  the  King  can  in  a  place  where  there  has  been 
a  corporation  before,  grant  that  an  inhabitant  shall  be  a 
common  councilman,  surely  he  may  authorize  the  corporation 
he  so  creates,  to  select  future  common  councilmen  from  the 
inhabitants.) 

In  Rex  V.  Tate, I  the  King,  by  charter,  incorporated  the  inhabi* 
tants  of  the  borough  by  the  name  of  the  mayor,  bailiffs,  and 
burgesses.  The  defendant,  an  inhabitant,  claimed  as  a  matter 
of  right  to  be  sworn  in  as  a  free  burgess.  The  mayor  refused  to 
swear  him  in,  but  the  Recorder  administered  the  oath  to  him. 

t  29  E.  E.  213  (5  B.  &  C.  182).  J  4  East,  337. 

27—2 
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Bex  The  Court  held  that  the  taking  of  the  oath  whereby  the  party 
Gbebt.  claimed  at  the  time  to  be  a  free  burgess  was  a  sufficient  user  of 
the  office,  and  granted  an  information  against  him  for  usurjping 
the  office  of  free  burgess.  The  Court,  therefore,  must  have  been 
of  opinion  that  inhabitants  had  no  right  to  be  admitted  free 
burgesses.  In  Rex  v.  West  Loo,\  the  Court  held  that  an  inchoate 
right  of  admission  was  not  given  to  inhabitants  by  a  grant  that 
the  borough  should  be  a  free  borough  corporate  of  one  mayor 
and  burgesses,  being  inhabitants  of  the  town. 

Bayley,  J. : 

The  legal  effect  of  this  charter,  as  it  is  pleaded,  is,  that  on  the 
removal  of  a  bailiff  or  jurat,  either  the  one  or  the  other  of  two 
descriptions  of  persons,  viz.  burgesses  or  inhabitants,  should  be 
eligible  to  fill  the  office  of  bailiff  or  jurat.  The  plea  shews  that 
an  inhabitant  has  been  elected. 

LlTTLBDALE,  J.  : 

This  is  a  very  clear  case.  The  word  "inhabitant"  is  first 
£  •374  ]  used  in  the  clause  relating  to  the  *election  of  mayor.  It  pro- 
vides that  there  shall  be  one  of  the  more  honest  and  discreet 
burgesses  or  inhabitants  of  the  borough  to  be  elected  mayor. 
There  then  follow  clauses  which  provide  for  the  election  of  jurats, 
and  of  bailiffs,  from  the  burgesses  or  inhabitants.  Those  words 
import  that  the  jurats  and  bailiffs  may  be  taken  either  from 
burgesses  or  inhabitants.  It  is  insisted  that  the  word  "or"  must 
be  read  "and,"  and,  consequently,  that  jurats  are  to  be  chosen 
out  of  the  burgesses  and  inhabitants.  If  those  words  are  synony- 
mous, it  was  sufficient  for  the  defendant  to  state  in  the  plea  that 
he  was  an  inhabitant,  for  that  implies  burgess.  But  if  they  are 
not,  still  it  appears  to  me  that  the  construction  contended  for  ia 
support  of  the  replication  ought  not  to  prevail ;  for  if  the  intention 
of  the  Crown  had  been  that  the  jurats  should  be  elected  from 
persons  being  inhabitants  and  burgesses,  the  charter  would  have 
described  them  as  burgesses  inhabiting  within  the  borough,  or 
burgesses  who  were  inhabitants.  It  is  clear  that  it  was  intended 
that  the  jurats  should  be  selected  either  from  burgesses  or  from 
t  3  B.  &  0.  677.     See  Hex  t.  Hereford,  11  Mod.  188. 
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inhabitants.  Such  a  provision  is  not  unreasonable,  nor  is  there  Bex 
any  thing  in  the  charter  to  shew  that  it  was  intended  that  the  gbebt. 
two  characters  of  burgess  and  inhabitant  should  be  united  in 
a  person  eligible  to  the  office  of  jurat.  The  mayor  may  be 
elected  out  of  the  burgesses  or  inhabitants ;  so  may  the  bailiffs 
and  jurats.  I  see  no  reason  why  the  Grown  should  not  give 
a  power  to  the  principal  officers  of  the  corporation  to  elect  to  the 
office  of  jurat  an  inhabitant  who  has  not  passed  through  the 
inferior  office  of  burgess.  A  man  may  make  as  good  a  jurat 
without  being  a  burgess  first  as  if  he  had  been  one. 

Pabke,  J. :  [  876  ] 

The  replication  is  bad  for  the  reason  already  stated.  Then,  as 
to  the  plea,  it  is  perfectly  clear  that  either  burgesses  or  inhabi- 
tants may  be  elected  jurats  at  once.  There  is  nothing  unreason- 
able in  this  provision,  nor  in  the  slightest  degree  inconsistent 
with  other  parts  of  the  charter.  We  must  hold,  therefore,  that 
the  defendant,  who  was  an  inhabitant,  was  eligible  at  once  to  the 
superior  office  of  jurat  without  passing  through  the  inferior  office 
of  a  burgess.    The  judgment  of  the  Court  must,  therefore,  be  for 

the  defendant. 

Judgment  for  defendant. 

FIETH  V.   THRUSKf  i828. 

(8  Bam.  &  Cross.  387--395 ;  S.  0.  2  Man.  &  Ey.  359 ;  6  L.  J.  K.  B.  355.)         •^•«^7. 

The  indorsee  of  a  bill  of  exchange,  dishonourod  by  the  acceptor,  being  C  887  ] 
ignorant  of  the  place  of  residence  of  one  of  the  indorsers,  employed 
an  attorney  to  give  notice  to  him  and  the  other  prior  indorsers ;  the 
attorney,  after  enquiry,  having  received  information  of  this  indorser's 
place  of  residence  on  the  following  day,  consulted  his  client,  and  on  the 
third  day  sent  notice  of  the  dishonour  of  the  bill :  Held,  that  the  notice 
was  sufficient. 

The  declaration  averred  that  the  defendant  had  notice  of  the  dis- 
honour :  Held,  that  that  allegation  was  satisfied  by  proof  ths^t  he  had 
notice  as  soon  as  it  could  reasonably  be  given,  and  that  it  was  unneces- 
sary, thereforo,  to  state  in  the  declaration  the  special  circumstances 
which  rondered  valid  the  notice  given  at  a  later  period  than  in  ordinary 
cases  would  be  sufficient. 

Dbclakation  by  the  plaintiff,  as  indorsee,  against  the  defendant 
as.  indorser  of  a  bill  of  exchange.  The  declaration  was  in  the 
^     «  t  Bills  of  Exchange  Act,  1882,  s:  50  (1).— E.  C, 
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FiBTH       usual  form,  and  alleged  non-payment  of  the  bill  by  the  acceptor, 

Thbuah.      of  which  the  defendant  had  notice.    Flea,  general  issue.    At  the 

trial  before  Lord  Tenterden,  Gh.  J.,  at  the  London  sittings  after 

last  Michaelmas  Term,  it  appeared  that  the  action  was  brought 

to  recover  the  amount  of  the  following  bill  of  exchange : 

"  Frome,  October  1st,  1825. 

"  Ten  months  after  date  pay  to  my  order  two  hundred  and 

fifty  pounds,  for  value  received. 

''BiGHABD  Major. 
"  Mr.  S.  Greenland, 

"  Clothier,  Frome." 

The  bill  was  accepted,  payable  at  Sir  Peter  Pole's  banking- 
house  in  London,  was  indorsed  by  Major  to  the  defendant,  by 
the  latter  again  indorsed  to  Major,  and  by  Major  to  Swain  &  Co., 
of  London,  and  by  them  to  the  present  plaintiff.  Major,  the 
drawer  of  the  bill,  resided  in  Somersetshire,  and  was  the  brother- 
in-law  of  the  defendant,  and,  by  the  authority  of  the  latter,  had 
put  his  name  on  the  bill.  Before  the  bill  became  due,  the 
plaintiff  had  applied  to  Swain  &  Go.  for  information  respecting 
the  defendant,  but  they  could  give  him  no  information.  He,  as 
[  ♦388  ]  well  as  Swain  &  Go.,  repeatedly  *applied  to  Major,  and  also  to 
Miller,  his  attorney  (who  acted  in  this  suit  as  the  attorney  for 
the  defendant).  They  returned  for  answer,  that  the  plaintiff 
must  not  expect  to  get  any  thing  from  Thrush,  and  they  gave  no 
information  respecting  his  place  of  residence.  The  bill  was  dis- 
honoured by  Greenland,  the  acceptor,  on  the  4th  August,  1826, 
the  day  it  became  due.  The  plaintiff  then  delivered  the  bill  to 
Fownal,  his  attorney,  and  directed  him  to  give  notice  to  the 
parties  on  the  bill,  and  due  notice  of  such  dishonour  was  given 
to  Swain  &  Go.,  and  to  Major ;  and  on  the  5th  August  a  letter 
containing  notice  of  the  dishonour  of  the  bill  was  put  into  the 
post-ofSce  in  London,  addressed  to  the  defendant  at  Frome.  He 
in  fact  did  not  reside  at  Frome,  but  at  Burton,  which  is  ten  miles 
from  Frome,  and  never  received  the  letter,  and  it  was  returned 
through  the  post-ofSce  to  the  plaintiff,  on  the  24th  September. 
He  then  directed  Fownal  to  use  the  utmost  diligence  to  ascertain 
the  place  of  residence  of  the  defendanti  and  the  latter  wrote  to 
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a  professional  man  at  Frome  to  use  his  endeavours  for  the  same        Fibth 
purpose ;  and,  on  the  16th  October,  he,  Pownal,  received  informa-      thrush. 
tion,  by  letter,  that  the  defendant  resided  at  Burton.     On  the 
l7th  October,  Pownal  consulted  his  client  upon  the  subject,  and 
on  the  18th  wrote  a  letter  to  the  defendant,  giving  him  notice 
of  the  dishonour.     Upon  these  facts  it  was  contended,  by  the 
defendant's  counsel,  that  the  plaintiff  ought  to  be  nonsuited, 
because,  admitting  that,  under  the  particular  circumstances  of 
this  case,  the  plaintiff  was  excused  from  giving  notice  of  the 
dishonour  of  the  bill  on  the  5th  day  of  August,  the  time  when  he 
otherwise  ought  to  have  given  it,  the  evidence  did  not  prove  the 
allegation  in  the  declaration,  that  the  defendant  had  notice: 
and,  secondly,  that  the  notice  ♦actually  given  was  not  valid ;       [  *9S9  ] 
for  admitting  that  the  facts  proved  shewed  that  the  plaintiff  had 
used  due  diligence  to  ascertain  the  place  of  residence  of  the 
defendant  in   the  first  instance,   still  the   plaintiff's  attorney 
having  acquired  knowledge  of  the  defendant's  residence  on  the 
16th  October,  ought  to  have  given  notice  on  the  17th :  whereas 
he  neglected  to  do  so  until  the  18th.    Lord  Tbnterdbn  was 
inclined  to  be  of  opinion  that  as  Major  was  the  agent  of  Thrush 
for  the  purpose  of  indorsing  the  bill,  he  might  be  considered  his 
agent  for  the  purpose  of  receiving  notice,  and,  therefore,  that 
notice  to  Major  was  notice  to  Thrush ;  but  even  if  that  was  not 
so,  that  under  the  peculiar  circumstances  of  this  case,  the  notice 
on  the  18th  was  sufficient ;  and  as  to  the  other  point,  he  was  of 
opinion  that  if  the  evidence  shewed  that  the  defendant  had  notice 
as  soon  as  it  was  required  by  law,  the  averment  was  proved ;  but 
reserved  the  points,  and  directed  the  jury  to  find  a  verdict  for 
thie  plaintiff  for  the  amoimt  of  the  bill,  with  liberty  to  the  defen- 
dant to  move  to  enter  a  nonsuit.    A  rule  nisi  for  that  purpose 
having  been  obtained  in  last  Term, 

Sir  J.  Scarlett  and  BamewaU  now  shewed  cause : 

There  was  sufficient  notice  of  the  dishonour  of  the  bilh  Major 
wad  the  agent  of  Thrush,  authorized  to  indorse  the  bill.  H6 
may  fairly,  therefore,  be  considered  his  agent  for  the  purpose  of 
receiving  notice  of  the  dishonour,  and  notice  to  Major  was  notice 
to  the  defendant.     But  assuming  that  to  be  otherwise,  still, 
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FiBTH       under  tbe  special  circumstances  of  the  case,  the  notice  given  to 

tbritbh.     the  defendant  on  the  18th  of  October  was  reasonable.     The 

plaintiff  was  ignorant  of  the  place  of  residence  of  the  defendant. 

[  ♦890  ]  Before  the  bill  became  due  *he  had  made  enquiries  of  Major,  and 
of  Miller,  his  attorney,  and  could  not  gain  any  information  on 
the  subject.  He  used  due  diligence  to  ascertain  the  place  of 
residence  of  the  defendant.  When  the  bill  became  due  and  was 
dishonoured,  the  plaintiff's  attorney  in  due  time  addressed  a 
letter  to  the  defendant,  on  the  supposition  that  he  resided  at 
Frome,  where  Major  resided,  and  where  the  bill  purported  to 
have  been  drawn.  The  defendant  did  not  reside  at  Frome. 
There  can  be  no  doubt  that  the  plaintiff  used  due  diligence  before 
the  24th  of  September.  Then  the  only  question  is,  whether  there 
were  any  laches  after  the  letter  containing  the  notice  was  returned 
to  the  plaintiff?  He  immediately  directed  his  attorney  to  make 
enquiries  respecting  the  defendant's  place  of  residence,  and  the 
attorney  wrote  to  another  professional  man,  residing  at  Frome, 
to  make  enquiries  on  the  same  subject.  The  plaintiff's  attorney, 
on  the  16th  October,  received  information  that  the  defendant 
resided  at  Burton.  He  was  not  bound  to  neglect  all  other 
business  on  that  day  in  order  to  give  notice,  and  on  the  18th 
he  gave  notice  to  the  defendant.  As  to  the  other  point,  the 
allegation  that  notice  was  given  to  the  defendant,  was  satisfied 
by  proof  that  notice  was  given  as  soon  as  it  could  reasonably 
be  required. 

Brougham  and  Chitty,  contra  : 

The  averment  that  the  defendant  had  notice,  implies  that  he 
had  notice  at  the  time  when  notice  by  law  usually  ought  to  be 
given.  The  proof  was,  not  that  he  had  notice  at  that  time,  but 
of  circumstances  to  excuse  the  want  of  notice  at  that  time.  The 
allegation,  therefore,  was  not  satisfied  by  the  proof.  The  plaintiff, 
in  order  to  meet  the  case,  ought  to  have  stated  in  his  declaration 
[  *89l  ]  the  special  circumstances  which  ^excused  the  want  of  notice  at 
the  usual  time :  Cory  v.  ScottA  Then  as  to  the  other  point,  the 
notice  of  dishonour  was  not  sufficient.  Assuming  that  the  evidence 
shewed  that  the  plaintiff,  before  and  after  the  bill  became  due, 

t  3  B.  &  Aid.  619. 
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used  due  diligence  to  discover  the  place  of  residence  of  the  Fibth 
defendant,  still  he  did  not  give  notice  to  the  defendant  within  tububh. 
a  reasonable  time  after  he  acquired  such  knowledge.  The 
plainti£f's  attorney  was  informed  of  the  defendant's  place  of 
residence  on  the  16th.  He  ought  to  have  given  notice  on  the 
17th,  but  it  was  not  in  fact  sent  till  the  18th.  The  plaintiff, 
therefore,  was  guilty  of  laches. 

Lord  Tenterden,  Ch.  J. : 

I  cannot  entertain  any  doubt  that  the  allegation  in  the  declara- 
tion, that  the  defendant  had  notice  of  the  dishonour  of  the  bill 
was  fully  proved,  by  shewing  that  he  had  a  notice  good  and 
available  in  law.  It  was  quite  unnecessary  to  state  on  the  record 
the  special  circumstances  or  facts  which  rendered  the  notice 
valid,  although  it  was  given  at  a  later  period  than  would  in 
ordinary  cases  have  sufficed.  Then  all  difficulty  as  to  the  form 
of  the  declaration  being  removed,  the  only  remaining  question  is, 
whether  the  notice  of  dishonour  was  good  and  valid.  It  struck 
me  at  the  trial,  that  as  Major  was  the  agent  of  the  defendant  for 
the  purpose  of  indorsing  the  bill,  he  was  also  his  agent  for  the 
purpose  of  receiving  notice  of  dishonour,  and  that  notice  having 
been  given  to  him  in  due  time,  that  was  notice  to  the  defendant. 
I  still  incline  to  be  of  that  opinion.  But  it  is  unnecessary  to 
decide  the  case  upon  that  ground.  I  would  rather  decide  it  on 
more  ^general  principles.  For  a  month  or  more  there  was  no  [  *892  ] 
knowledge  of  the  defendant's  abode.  It  was  clear  that  the 
holder  of  the  bill  was  not  guilty  of  any  laches  before  the  24th  of 
September.  He  had  made  enquiries  of  Major  and  of  his  attorney 
as  to  the  defendant's  residence,  and  they  would  not  give  him 
any  information.  The  plaintiff  sent  notice  of  dishonour  to 
Frome,  which  was  the  place  where  the  bill  purported  to  have 
been  drawn.  That  letter  was  returned  to  Fownal  on  the  24th  of 
September,  and  he  thereupon  wrote  to  an  attorney  at  Foole,  and 
requested  him  to  ascertain  the  place  of  residence  of  the  defendant. 
On  the  16th  of  October  he  received  information  of  the  defendant's 
residence.  If  he  had  written  to  the  defendant  on  the  17th,  there 
would  not  have  been  any  doubt  that  the  notice  would  have  been 
sufficient ;  but  he  did  not  write  till  the  18th.    The  question  is, 
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FiBTH  whether  he  was  entitled  to  take  a  day  to  consult  his  client? 
Thbush.  Pownal  was  not  the  holder,  he  was  the  agent  and  attorney  of  the 
plaintiff,  employed  by  the  latter  to  give  notice  of  the  dishonour; 
If  Pownal,  the  agent  of  the  plaintiff  for  the  purpose  of  giving 
notice  of  dishonour,  had  a  right  to  take  a  day  to  consult  his 
client  under  the  special  circumstances  of  the  case,  the  notice  was 
sufficient.  I  think  he  had.  If  the  letter  had  been  sent  to  the 
principal,  he  would  have  been  bound  to  give  notice  on  the  next 
day;  but  it  having  been  sent  to  the  agent,  he  was  not  bound  to 
give  notice  on  the  following  day.  A  banker  who  holds  a  bill  for 
a  customer,  is  not  bound  to  give  notice  of  dishonour  on  the  day 
on  which  the  bill  is  dishonoured.  He  has  another  day;  and 
upon  the  same  principle  I  think  the  attorney  in  this  case  was 
entitled  by  law  to  be  allowed  a  day  to  consult  his  client.  This 
rule  must,  therefore,  be  discharged. 

[  893  ]       Baylby,  J. : 

I  am  of  the  same  opinion.  The  allegation  that  the  defendant 
had  notice  was  proved  by  shewing  that  he  had  notice  as  soon  as 
it  could  reasonably  be  given.  The  duty  of  the  holder  of  a  bill  is 
to  use  due  diligence  to  discover  the  residence  of  parties  entitled  to 
notice.  Here  the  holder  attempted  before  the  bill  became  due  to 
ascertain  from  the  drawer  the  place  of  the  defendant's  residence, 
and  the  drawer  would  not  give  the  information.  It  was  unneces- 
sary when  the  bill  became  due  to  renew  the  same  attempt,  and 
the  plaintiff  sent  notice  to  the  place  where  he  might  reasonably 
suppose  the  defendant  to  reside.  On  the  16th  of  October  Pownal 
received  notice  that  the  defendant  resided  at  Burton.  Pownal 
was  entitled  to  go  to  his  client  and  consult  him.  He  has  one 
day  for  that  purpose,  and  goes  on  the  17th  of  October.  Pownal 
had  the  same  period  of  time  as  the  party  himself.  There  is  a 
class  of  cases  analogous  to  this :  I  mean  those  cases  where  bills 
are  deposited  in  the  hands  of  a  banker  for  the  benefit  of  a 
customer.  The  banker  has  a  day  to  give  notice  to  his  customer. 
If  the  holder  of  a  bill  place  it  in  the  hands  of  his  banker,  the 
latter  is  only  bound  to  give  notice  of  its  dishonour  to  his  customer 
in  like  manner  as  if  he  were  himself  the  holder,  and  his  customer 
must  send  to  the  party  next  entitled  to  notice;  and  the  customer 
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has  the  like  time  to  communicate  such  notice  as  if  he  had  received       Firth 
it  from  a  holder.!  Theush. 

HOLROYD,  J. : 

The  law  requires  reasonable  notice.  The  facts  proved  in  this 
case  shew  that  reasonable  notice  was  given.  This  is  exactly  like 
the  case  of  a  bill  *deposited  by  a  customer  with  his  banker.  If  [  *^^^  ] 
the  bill  in  question  had  been  deposited  by  the  plaintiff  with  his 
banker,  and  dishonoured  on  the  16th,  it  would  have  been  sufficient 
for  the  banker  t  ^  have  given  the  plaintiff  notice  on  the  17th,  and 
for  the  plaintiff  to  have  given  notice  to  the  defendant  on  the  18th. 
I  am,  therefore,  of  opinion  that  the  notice  given  in  this  case  was 
sufficient.  I  think  also  that  the  form  of  declaration  is  proper, 
and  that  the  allegation  that  the  defendant  had  notice,  was 
satisfied  by  proof  that  he  had  that  reasonable  notice  which  the 
law  requires. 

LiTTLEDALE,  J.  : 

I  think  that  the  notice  was  sufficient  for  the  reasons  already 
given  by  the  rest  of  the  Court.  I  also  think  that  the  averment 
in  the  declaration  was  proved.  In  Bateinan  v.  Joseph^l  which 
was  an  action  by  the  indorsee  against  the  payee  and  first  indorser 
of  a  bill  of  exchange,  it  appeared  that  the  plaintiff  received  notice 
of  the  dishonour  on  the  80th  of  September,  in  time  to  have  given 
notice  on  that  day ;  he  gave  no  notice  till  the  4th  of  October,  but 
his  clerk  proved  that  he  did  not  know  the  defendant's  residence 
till  that  day.  Lord  Ellekbobouqh  there  said,  "  the  holder  must 
not  allow  himself  to  remain  in  a  state  of  passive  and  contented 
ignorance ;  but  if  he  uses  reasonable  diligence  to  discover  the 
residence  of  the  indorser,  I  conceive  that  notice  given  as  soon  as 
this  is  discovered,  is  due  notice  of  the  dishonour  of  the  bill 
within  the  usage  and  custom  of  merchants."  And  he  left  it  to 
the  jury  to  find  for  the  plaintiff  if  they  thought  he  had  used  due 
diligence  to  discover  the  residence  of  the  indorser.  In  this  case 
*there  can  be  no  doubt  that  due  diligence  was  used  in  that       [  ^^^^  ] 

t  SeeHayneaY.Birk8,3BoB.&'P.  |  11  B.  B.  443  (12  East,  433;  2 

509;  ScoU  y.  Lifford,  9  East,  347;      Camp.  461). 
Lanydale  v.  Trimmer^  Id  East,  291. 
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Firth        respect.    If  the  notice,  ander  the  peculiar  circamstances  of  the 

THBU8H.      CAse,  was  a  valid  notice  at  the  time  it  was  given,  the  allegation 

is  satisfied  by  the  proof.    I  do  not  recollect  to  have  ever  seen  the 

special  circumstances  which  excuse  the  want  of  notice  at  the  time 

when  it  is  usually  required,  stated  in  a  declaration.     The  legal 

effect  of  such  special  circumstances  is  to  make  a  notice  on  the 

18th  of  October  a  good  and  valid  notice.    It  is  sufficient  in 

pleading  to  state  the  legal  effect.    The  rule  for  entering  a  nonsuit 

must,  therefore,  be  discharged. 

Rvle  discharged. 

-  • 

1828.  THE  KING  V.  SUTTON  and  Others. 

June  20. 

(8  Bam.  &  Cress.  417-^19 ;  S.  C.  nom.  R.  v.  Despard,  2  Man.  &  By.  406 ; 

[  417  ]  6  L.  J.  M.  0.  100.) 

Alienage  is  a  ground  of  challenge  to  a  juror;  and  if  the  party  has 
an  opportunity  of  making  his  challenge,  and  neglects  it,  he  cannot 
afterwards  make  the  objection. 

Indictmbnt  for  a  conspiracy.  Plea,  not  guilty.  At  the  trial 
before  Lord  Tenterden,  Ch.  J.,  at  the  London  sittings  after  last 
Hilary  Term,  Sutton,  and  some  other  defendants,  were  found 
guilty,  others  were  acquitted.  The  parties  convicted  being  now 
brought  up  for  judgment, 

[  418  ]  Denman,  on  behalf  of  Sutton,  moved  for  a  new  trial,  on  an 

affidavit  that  a  special  juror,  who  served  on  the  trial,  was  an 
alien,  and  that  this  fact  was  not  known  to  the  defendant  until 
after  the  trial.  The  6  Geo.  IV.  c.  50,  for  consolidating  and 
amending  the  laws  relating  to  jurors  and  juries,  in  the  first 
section  enacts,  that  every  man  (except  as  thereinafter  excepted) 
being  the  owner  or  occupier  of  certain  descriptions  of  property 
there  specified,  shall  be  qualified  and  liable  to  serve  on  juries. 
In  s.  2f  there  are  certain  exemptions  from  this  liability,  and 
s.  8f  is  expressly  applicable  to  this  case:  '* Provided  also,  that 
no  man,  not  being  a  natural  bom  subject  of  the  King,  is  or  shall 
be  qualified  to  serve  on  juries  or  inquests,  except  only  in  the 
eases  hereinafter  expressly  provided  for;"  which  exception 
applies  to  juries  de  ipaedietate.    The  subsequent  provisions  as  to 

f  See  now  the  Juries  Act,  1870  (33  ft  34  Yict  c.  77),  8.  8.— B.  C. 


VOL.  xxxn.]     1828.    K.  B.     8  B.  &  C.  418—419.  429 

special  juries  do  not  introduce  any  new  description  of  persons  as     The  kiso 
qualified  to  serve,  but  relate  only  to  the  mode  of  selecting  special      suttok. 
jurors  out  of  the  general  description  before  given. 

(Baylby,  J. :  What  is  the  consequence  if  a  person  not  entitled 
to  do  so,  serves  as  a  juryman?) 

« 
The  decision  of  the  jury  is  void,  and  a  new  trial  must  be 
granted:  Rex  v.  Tremearne,\ 

TheSoUcitor-Oeneralimth  whom  was  Bosanquety  Serjt.)  contr&: 

The  word  "  qualified  "  is  applied  to  aliens  in  the  third  section, 
in  the  same  sense  in  which  it  is  applied  to  other  persons 
in  the  first  section.  Now  by  the  twenty-seventh  section  it  is 
enacted,  ''  That  if  any  man  shall  be  returned  as  a  juror  for  the 
trial  of  any  issue  in  any  of  the  Courts  hereinbefore  mentioned, 
who  shall  *not  be  qualified  according  to  this  Act,  the  want  of  [  *419  ] 
such  qualification  shall  be  good  cause  of  challenge ; "  and  the 
section  concludes  with  a  proviso  '*  that  nothing  therein  contained 
shall  extend  in  any  wise  to  any  special  juror."  (He  was  then 
stopped  by  the  Court.) 

Lord  Tenterdbn,  Ch.  J. : 

The  enactment  in  the  27th  section  of  this  statute  agrees 
precisely  with  that  which  had  before  been  established  by  the 
common  law,  for  in  Co.  Lit.  156  b,  it  is  stated  that  aliens  born 
may  be  challenged  propter  defectum  patria.  Now,  I  am  not  aware 
that  a  new  trial  has  ever  been  granted  on  the  ground  that  a  juror 
was  liable  to  be  challenged,  if  the  party  had  an  opportunity  of 
making  his  challenge.  Li  the  case  cited,  no  such  opportunity 
had  been  afforded.  We  ought  to  be  very  careful  in  giving  way 
to  such  an  application,  for  if  we  must  grant  a  new  trial  at  the 
instance  of  a  defendant  after  conviction,  we  ^lust,  also,  do  it  at 
the  instance  of  a  prosecutor,  when  there  has  been  an  acquittal ; 
and  it  seems  to  me  that,  without  a  precedent,  we  ought  not  to 
interfere  in  this  late  stage  of  the  proceedings.  The  proviso  also, 
at  the  end  of  the  27th  section,  appears  to  have  the  effect  of  taking 

t  29  B.  B.  234  (5  B.  &  G.  254). 
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The  KiKo     away  even  this  right  of  challenge  in  the  case  of  a  special  juror ; 
SuTTox.      probably  because  the  party  has  had  an  earlier  opportunity  of 
making  the  objection. 

Ride  refused. 

-♦  ■ 

1828  MURRAY  V.  REEVES,  Gent.,  One,  &c.t 

(8  Bam.  &  Cress.  421—426;  S.  C.  2  Man.  &  By.  423,  nom.  Murray  v.  Reid, 

[421]  6  L.  J.  K.  B.  348.) 

A.,  an  insolvent,  having  petitioned  the  Court  for  the  Belief  of  Insol- 
vent Debtors  to  be  discharged  out  of  custody ;  and  having  been  brought 
up  before  that  Court  to  be  examined,  was  opposed  by  B.,  a  creditor,  and 
remanded  to  a  future  day.  Before  that  day  arrived,  C,  who  acted  as 
the  attorney  of  A.,  in  consideration  of  B.'s  withdrawing  his  opposition 
to  A.'s  discharge,  undertook  that  B.  should  be  the  sole  assignee  of  A.'s 
estate,  and  should  receive  100^  out  of  it  within  three  weeks  from  his 
appointment :  Held,  that  this  agreement  was  contrary  to  the  policy  of 
the  Insolvent  Act,  afid  therefore  void. 

Assumpsit  for  the  breach  of  an  agreement.    Plea,  non  assumpsit. 

At  the  trial  before  Lord  Tenterden,  Ch.  J.,  at  the  Middlesex 

[  *422  ]       sittings  after  Michaelmas  *Term,  1827,  the  following  appeared  to 

be  the  facts  of  the  case :  The  plaintiff  had  recovered  judgment 

against  Alexander  Shearer  for  2,686{.     The  latter  being  detained 

in  execution  at  the  suit  of  the  plaintiff,  petitioned  the  Court  for 

the  Belief  of  Insolvent  Debtors  to  be  discharged  out  of  custody. 

He  was  brought  up  for  that  purpose  on  the  21st  of  July,  but  was 

opposed  by  the  plaintiff,  and  by  his  consent,  it  was  referred  to  an 

officer  of  the  Court  to  examine  the  insolvent,  and  to  make  a  report 

to  the  Court.     The  insolvent  was  remanded  on  the  21st  of  July. 

Before  that  day  the  following  agreement  (for  the  breach  of  which 

the  present  action  was  brought)  was  entered  into  between  the 

plaintiff  and  the  defendant,  the  latter  then  acting  as  the  attorney 

of   Shearer.      "  On  condition  of  Mr.  Murray  withdrawing  his 

opposition,  Mr.  Beeves  will  undertake  to  consent  that  Mr.  Murray 

shall  be  sole  assignee  of  Mr.  Shearer's  estate  and  effects ;  and  to 

guarantee  that  Mr.  Murray,  as  assignee,  shall  receive  902.  or 

lOOZ.  out  of  the  insolvent's  estate  within  three  weeks  from  his 

appointment  as  assignee,  he  taking  the  necessary  steps  which. 

Mr.  Beeves  will  point  out  to  him ;  and  also  to  guarantee  40Z.  in 

f  Cited  by  North,  J.,  In  re  McHenry,  MacDermot  v.  B(nfdy  Levita'a  daim, 
'94,  3  Ch.  365 ;   64  L.  J.  Ch.  13,  15.— E.  0. 
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lieu  of  the  furniture  and  effects  which  the  assignee  is  entitled  to  Mubbat 
as  vesting  in  the  insolvent  in  right  of  his  wife,  who  is  now  in  bekvbs. 
Paris."  On  the  part  of  the  defendant,  it  was  contended,  that 
this  agreement  was  contrary  to  the  policy  of  the  law,  and  Nerot 
V.  Wallace  \  was  cited,  where  a  promise  having  been  made  by 
the  defendant,  a  friend  of  a  bankrupt,  when  he  was  on  his  last 
examination,  that  in  consideration  that  the  assignees  and  com- 
missioners would  forbear  to  examine  the  bankrupt  concerning 
certain  *8ums  of  money  with  which  he  was  charged,  he,  defendant,  [  *^23  ] 
would  pay  those  sums:  the  Court  held  that  the  consideration 
was  void,  it  being  contrary  to  the  policy  of  the  bankrupt  laws. 
Lord  Tenterden,  Gh.  J.  was  inclined  to  think  that  the  contract 
between  Murray  and  Beeves  was  illegal,  but  he  reserved  the 
point,  and  a  verdict  was  found  for  the  plaintiff  for  105Z.,  with 
liberty  to  the  defendant  to  move  to  enter  a  nonsuit.  A  rule  nisi 
having  been  obtained  for  that  purpose,  [and  argued,] 

Lord  Tenterden,  Ch.  J.  now  delivered  the  judgment   of   the       [  426  ] 
Court : 

This  was  an  action  on  an  agreement,  whereby  the  defendant, 
in  consideration  of  the  plaintiff's  withdrawing  his  opposition  to 
one  Shearer,  who  had  applied  for  his  discharge  under  the  Act 
for  the  Belief  of  Insolvent  Debtors,  undertook,  among  other 
things,  to  consent  that  the  plaintiff  should  be  the  sole  assignee 
of  the  estate  of  Shearer,  to  guarantee  that  the  plaintiff  should^ 
as  assignee,  receive  a  sum  of  901.  or  1002.  out  of  the  insolvent's 
estate  within  three  weeks  from  his  appointment  as  assignee,  he 
taking  the  steps  that  the  defendant  should  point  out  to  him,  and 
also  to  guarantee  a  sum  of  402.  in  lieu  of  the  furniture  and  effects 
to  which  the  assignee  might  become  entitled  as  vesting  in  the 
insolvent  in  right  of  his  wife.  And  the  action  was  brought  in 
respect  of  these  two  sums  of  money.  At  the  trial,  it  appeared 
that  Shearer  had,  in  fact,  been  under  examination  as  to  his 
schedule,  which  is  the  usual  practice  of  the  Court  in  cases  of 
opposition.  And  on  the  part  of  the  defendant,  it  was  insisted, 
that  his  engagement  being  made  in  consideration  of  withdrawing 
a  creditor's  opposition  to  the  discharge  of  an  insolvent  debtor, 

t  3  T.  E.  17. 
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MusHAT  was  void  in  law.  And  we  are  of  that  opinion.  It  is  obvious 
BSEVE8.  that  a  measure  of  this  kind  takes  from  the  commissioners  that 
superintendence,  controul,  and  power  of  imprisonment  for  a 
time,  which  the  Legislature  intended  to  vest  in  them ;  and, 
consequently,  deprives  the  other  creditors  of  the  benefit  of  that 
full  disclosure,  voluntarily  and  freely  to  be  made,  which  they  are 
entitled  to  have.  Such  bargaining,  whatever  may  have  been 
intended  or  effected  in  the  particular  case,  may,  in  many  cases, 
give  protection  to  fraudulent  concealment,  to  the  great  prejudice 
[  •<?«  ]  of  creditors,  and  is,  therefore,  in  our  opinion,  contrary  to  *the 
policy  of  this  part  of  the  law,  and  consequently  void.  It  was 
urged,  that  a  creditor  may  lawfully  make  such  a  bargain  as  the 
present,  because  he  may  at  any  time  consent  to  the  discharge  of 
the  debtor,  even  after  he  shall  have  been  committed  or  remanded 
by  the  commissioners  for  a  certain  time.  It  may  be  true  that  a 
creditor  may  so  consent,  but  if  the  debtor  obtains  his  discharge 
in  that  manner,  his  relief  under  the  statute,  as  to  the  debts  of 
other  creditors,  will,  in  many  cases,  be  rendered  questionable ; 
and  if  the  imprisonment  be  under  the  seventeenth  section,  for 
fraudulent  concealment,  it  will  probably  be  lost.  Whereas  if  the 
opposition  made  by  one  creditor  be  withdrawn,  and  no  other 
creditor  takes  up  the  proceeding,  the  debtor  may  obtain  the  full 
benefit  of  the  statute,  without  making  that  disclosure  which  the 
statute  requires;  and  where  one  creditor  has  begun  an  opposition 
and  withdraws  it,  other  creditors  may  lose  the  opportunity  of 
opposing,  or  m>\y  abstain  from  doing  so  under  an  opinion  that 
the  debtor  has  done  all  that  the  law  requires  of  him.  The  law 
requires  that  the  debtor  shall  make  a  full  disclosure,  and  that  he 
shall  do  so  in  the  first  instance  by  his  schedule ;  a  knowledge 
that  the  effect  of  concealment  may  be  obviated  by  subsequent 
bargaining,  may  operate  as  an  inducement  to  concealment  in  the 
first  instance,  which  ought  to  Le  discouraged  by  all  practicable 
means.  Bargains  like  the  present  may  also,  in  some  cases,  if 
allowed,  operate  to  the  prejudice  of  an  honest  debtor,  whose 
friends  may  be  willing  to  make  some  sacrifice  in  order  to  relieve 
him  from  a  vexatious,  though,  perhaps,  groundless  opposition. 

For  these  reasons,  we  think  that  the  rule  to  enter  a  nonsuit 
should  be  made  absolute. 

Rule  absolute. 


TOL.  xxxn.]     1828.    K.  B.    8  B.  &  C.  427—428.  488 

SOUTH  CAROLINA  BANK  r.  CASE  and  OrHEES.t       "". 

'         June  36. 
(8  Bam,  &  Oreaa.  427—437 ;  8.  0.  2  Man.  &  Ey.  459;  6  L.  J.  K.  B.  364.)  
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A.,  B.,  and  C.  carried  on  busiaess  iu  oo-partnership  as  factors  and  ^ 

oommission-merchants  in  England  and  America;  in  England,  under 
the  firm  of  A.,  C,  &  Co. ;  in  America,  in  the  name  of  C.  alone.  When 
0.  went  to  America,  he  had  written  instructions  from  his  partners,  one 
of  which  was,  "It  is  understood  that  our  names  are  not  to  appear  on 
either  bills  or  notes  for  the  accommodation  of  others,  and  that  they 
should  appear  as  little  as  possible  on  paper  at  all,  and  then  only  as 
regards  direct  transactions  with  the  house  here.*'  A.,  B.,  and  0.  in 
order  to  obtain  consignments  from  America,  made  advances  or  granted 
drafts  or  bills  of  exchange,  or  indorsements  of  them,  to  their  principals 
on  the  security  of  the  goods  consigned.  In  order  to  obtain  a  consign- 
ment from  W.,  0.  in  his  own  name  indorsed  bills  for  him,  which  were  to 
be  provided  for  by  others  drawn  by  W.  on  A.,  C,  &  Co.  in  England, 
which  were  to  be  provided  for  by  the  proceeds  of  the  consignment. 
Before  the  latter  bills  were  presented  for  acceptance,  A.  and  B.  had 
become  bankrupts :  Held,  that  the  indorsement  of  the  bills  by  C.  must 
be  considered  as  an  indorsement  by  the  firm,  and  that  they  were  liable 
upon  those  bills. 

This  was  an  issue,  directed  by  the  Vice-Chancbllor,  to  try 
whether  Thomas  Crowder  and  Henry  Thomas  Perf^t,  the  bank- 
rupts, and  James  Butler  Clough,  were,  on  the  ISth  day  of  August, 
1825  (the  date  of  the  commission  of  bankrupt  against  Crowder 
and  Perfect),  indebted  to  the  said  plaintiffs  in  any,  and  what  sum 
of  money.  The  issue  stated  a  promise  by  the  defendants  to  pay 
the  plaintiffs  one  shilling  for  every  pound  of  the  debt  which 
might  be  due  to  the  plaintiffs.  And  the  plaintiffs  averred  16,000L 
to  be  due.  The  cause  came  on  to  be  tried  before  HuUock,  B.,  at 
the  Assizes  for  the  county  of  Lancaster,  when  a  verdict  was  found 
for  the  plaintiffs,  subject  to  the  opinion  of  this  Court  on  the 
following  case:  On  the  8rd  of  November,  1815,  J.  B.  Clough 
entered  into  articles  of  co-partnership  with  Thomas  Crowder  and 
Henry  Thomas  Perfect,  the  bankrupts,  whereby  they  agreed  to 
carry  on  the  trade  or  business  of  a  consignee  or  factor  for 
persons  trading  *from  the  United  States  of  America  to  England,       [  ^^^^  } 

t  See  the  comments  upon  this  case  782, 737.    The  case  was  distinguished 

by  Cbomfton,  J.  in  NichoUon  v.  in  the  judgment  of  the  Court  delivered 

RicketU  (1860)  2  E.   &  E.  497,  29  by  Thesigeb,  L.J.  in  ForAvAtre  BanJfe- 

L.  J.  Q.  B.  55;  and  by  Mellish,  ing  Co.  v.  Beatson  (1880)  5  C.  P.  Div. 

L. J.,  mRe  Adansmia  Fibre  Co.  (1874)  109,  118,  49  L.  J.  a  B.  380,  386.— 

L.  B.  9  Ch.  635,  648,  43  L.  J.  Ch.  B.  C. 
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South  Cabo-  and  such  other  branches  of  business  as  they  should  mutually 
V,  agree  upon  in  co-partnership  for  the  term  of  four  years,  from  the 

^^  1st  of  January  then  next ;  and  by  a  clause  in  the  articles  it  was 
declared,  that  the  firm  of  the  partnership  should  be  *'  Crowder, 
Clough,  &  Co."  It  was  also  stipulated  by  the  articles  that  Perfect 
should  forthwith  proceed  to  the  United  States  of  America  to 
advance  the  business  of  the  concern  as  consignees  or  factors,  and 
in  such  other  manner  as  might  best  answer  the  purposes  of  the 
partnership.  That  no  one  of  the  parties  should  carry  on  or  be 
concerned  in  the  business  before  mentioned  on  their  own  separate 
account,  nor  carry  on  any  trade  in  partnership  with  any  other 
person  or  persons  whomsoever  during  the  said  term,  nor  should 
they  carry  on  any  trade  or  business  on  their  own  account,  distinct 
from  the  said  partnership,  nor  carry  on  any  in  the  name  or  firm 
of  the  said  partnership,  or  on  account  thereof,  without  the  con- 
sent in  writing  of  each  of  the  parties.  That  proper  books  of 
account  should  be  kept  in  England  and  in  America,  while  Perfect 
^as  resident  there,  in  which  respectively  should  be  fairly  entered 
;and  kept  the  accounts,  dealings,  and  concerns  relative  to  the 
aforesaid  partnership  transactions.  He  went  accordingly,  and 
transacted  business  in  America  for  the  partnership,  but  it  was 
all  done  in  his  name.  Perfect  returned  in  1819,  and  by  an 
agreement,  bearing  date  the  9th  day  of  October,  1819,  the  part- 
nership was  extended  two  years  upon  the  former  terms,  except 
in  some  particulars  not  affecting  the  present  question ;  and  the 
parties  agreed  that  they  would  continue  to  carry  on  the  said 
trade  or  business  for  that  time,  and  such  other  branches  of 
[  *^29  ]  business  as  they  should  *from  time  to  time  mutually  agree  upon. 
And  it  was  agreed  that  Perfect  should  have  a  yearly  allowance 
of  600Z.  for  such  time  as  he  should  stay  in  America  on  the 
partnership  account ;  and  he  again  proceeded  to  the  United 
States,  where  he  continued  two  years,  transacting  the  partner- 
ship business  in  his  own  name.  On  his  return  in  1821,  it  was 
agreed  that  the  term  of  the  co-partnership  should  be  again 
extended  two  years,  and  that  the  parties  should  continue  to 
carry  on  the  said  trade  or  business,  and  such  other  branches 
of  business  as  they  should  from  time  to  time  mutually  agree 
upon  for  that  term ;  and  that  Clough  should  succeed  Perfect : 
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and  a  sapplementary  agreement  was  entered  into,  bearing  date  South  Cabo. 

T  TWA    RAWliT 

the  27th  of  October,  1821,  upon  the  like  terms  as  the  former  ^, 

articles,  except  as  thereby  altered  in  some  matters  not  aflTecting  ^^^ 
the  present  question.  And  it  was  agreed  that  Clough  should  pro- 
ceed to  the  United  States,  and  use  his  best  endeavours  for  the 
general  benefit  of  the  concern,  and  should  have  a  yearly  allowance 
of  500Z.  for  such  time  as  he  should  remain  in  America  on  the 
partnership  account.  Previous  to  Clough's  departure,  written 
instructions  were  given  him  for  his  conduct  in  the  United  States. 
They  bear  date  the  29th  day  of  October,  1821,  and  were  signed 
by  Crowder  and  Perfect,  and  they  were  approved  of  as  a  guide 
for  the  future  conducting  of  business.  In  the  instructions  are 
the  following  paragraphs  :  ''No  shipments  to  be  made  solely  on 
our  account,  but  the  above  price  to  regulate  shipments  in  con- 
junction with  other  parties,  when  they  require  us  to  participate 
in  the  risk  to  induce  them  to  make  a  consignment.  It  is  to  be 
hoped,  however,  that  there  will  be  no  necessity  to  extend  this  sort 
of  business,  and  that  it  will  be  as  much  *avoided  as  possible.  f  *^^^  ] 
Our  main  object  is  consignments,  either  of  ships  or  produce,  and 
with  a  view  to  secure  such,  should  we  be  induced  to  risk  a  share 
of  shipments,  (if  such  can  be  had  without,  we  should  prefer  it,) 
we  should  not  wish  a  larger  sum  than  5,000Z.  to  be  risked,  even 
in  the  smallest  degree,  at  any  one  time,  in  such  participations ; 
and  the  result  of  these  shipments  ought  to  be  known,  or  safely 
calculated  on,  by  advices  from  home,  before  any  new  arrange- 
ments are  formed.  It  is  understood  that  our  names  are  not  to 
appear  on  either  bills  or  notes  for  the  accommodation  of  others  ; 
and  that  they  should  appear  as  little  as  possible  on  paper  at 
all,  and  then  only  as  regards  direct  transactions  with  the  house 
here."  The  business  of  Crowder,  Perfect,  and  Clough  was  that  of 
factors  or  commission-merchants  for  principals  trading  between 
Great  Britain  and  the  United  States.  Their  business  in  this 
country  consisted  principally  in  the  sale  and  purchase  of  goods, 
and  the  collection  of  freights  for  principals  in  the  United  States 
on  commission.  Their  business  in  the  United  States  consisted 
in  the  sale  and  purchase  of  goods,  and  in  the  collection  of  freights 
for  their  principals  in  England,  on  commission,  and  occasionally 
in  the  purchases  of  cotton,  jointly  with  others,  to  secure  a  consign- 
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South  Cabo«  ment ;  and  sometimes  Cloagh  purchased  cotton  on  speculation, 
r,  notwithstanding  the  claose  in  the  instmctions  above  set  forth :  viz. 

CAsp.  i<  rj^Q^  uo  shipments  were  to  be  made  solely  on  their  account ; " 
and  in  the  course  of  this  business  Clough  occasionally  sold  and 
purchased  bills  of  exchange.  In  England  the  business  of  the 
house  was  carried  on  in  the  name  of  Growder,  Clough,  &  Go. ;  in 
the  United  States  all  the  partnership  business  was  transacted  in 
L  •^si  ]  the  name  of  J.  B.  Clough  alone.  The  *bankrupt8  in  England, 
and  Clough  in  the  United  States,  procured  consignments  for  their 
joint  benefit  on  commission ;  the  bankrupts  as  to  consignments 
to  the  United  States  for  sale  by  Clough,  and  Clough  as  to  con- 
signments to  England  for  sale  by  the  bankrupts ;  Clough  using 
his  own  name  only  in  these,  as  well  as  all  other,  transactions  in 
the  United  States.  In  order  to  obtain  consignments  from  the 
United  States,  the  bankrupts  and  Clough  made  advances,  or 
granted  drafts  or  bills  of  exchange,  or  indorsements  thereof  to 
their  principals  in  the  United  States,  upon  the  security  of  such 
principals'  goods  consigned  to  the  bankrupts  and  Clough  for  sale 
in  Great  Britain;  and  the  business  relating  thereto  was  con- 
ducted as  follows:  first,  in  some  cases,  bills  of  exchange  were 
drawn  in  the  name  of  J.  B.  Clough  upon  Crowder,  Clough,  &  Co., 
in  favour  of  their  principals,  and  were  delivered  to  such  princi- 
pals ;  secondly,  in  many  other  cases,  bills  of  exchange  were . 
drawn  by  the  principals  upon  Crowder,  Clough,  &  Co.,  and 
indorsed  in  the  name  of  J.  B.  Clough,  and  delivered  to  the 
principals  with  such  indorsements ;  thirdly,  in  other  cases,  bills 
of  exchange  were  drawn  by  J.  B.  Clough,  in  his  own  name,  on 
Crowder,  Clough,  &  Co.,  and  indorsed  by  him,  and  sold,  and  the 
proceeds  advanced  to  the  consignors ;  fourthly,  in  other  cases, 
J.  B.  Clough  used  to  raise  money  for  advances  to  consignors  by 
drawing  upon  American  houses  in  New  York,  or  by  the  con- 
signors drawing  on  them,  and  J.  B.  Clough  provided  for  these 
bills  by  sending  to  the  American  houses  bills  on  England  to 
be  discounted  there ;  bills  on  England  not  being  always  nego- 
ciable  at  Charleston.  Consignments  of  cotton  were  procured  by 
[  *482  ].  J.  B.  Clough,  by  means  of  these  ^transactions,  to  the  English 
house  for  sale,  on  account  of  the  consignoJts,  to  a  very  great 
amount.    Clough  also  bought  and  sold  bills  of  exchange  in  his 
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own  name  on  speculation,  the  profit  and  loss  whereof  was  carried  South  Cabo- 
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to  the  partnership  account.     Clough  also  sold  and  purchased  <,. 

goods  in  America  in  his  own  name,  for  English  principals,  to  a  ^^®"' 
large  amount.  The  proGts  made  by  the  partnership  in  America, 
in  commission  and  exchange  speculations,  in  the  name  of 
J.  B.  Clough  were  very  considerable,  amounting  in  1822  to 
1,877Z.,  in  1828  to  2,700Z.,  in  1824  to  5,000Z.,  but  in  1825  there 
was  a  loss.  Proper  partnership  books  were  kept :  the  bankrupts 
entering  in  their  books  all  the  dealings  and  transactions  in  this 
country,  and  Clough  entering  in  the  books  kept  by  him  in 
America  all  the  dealings  and  transactions  in  the  United  States. 
At  the  end  of  each  year  the  annual  balance  of  profit  and  loss  in 
England  and  in  the  United  States  was  divided  between  the  part- 
ners. Clough  during  the  whole  time  that  he  was  in  the  United 
States,  viz.  from  1821  to  the  bankruptcy,  never  traded  or  drew, 
indorsed,  accepted,  or  negotiated  any  bills  of  exchange,  or  carried 
on  any  business  on  his  own  account.  But  he  entered  into  a  joint 
speculation,  intending  it  to  be  on  the  partnership  account,  with 
two  persons,  Joshua  T.  Weyman  and  Michael  Lazarus,  in  his 
own  name,  to  the  extent  of  100,000Z.  and  upwards,  notwith- 
fitanding  the  clause  in  the  instructions  above  set  forth;  viz.  ''We 
fihould  not  wish  a  larger  sum  than  6,000Z.  to  be  risked,  even  in 
the  smallest  degree,  at  any  one  time  in  such  participations." 
This  transaction  was  afterwards  adopted  by  the  bankrupts.  He 
had  no  individual  business  whatever,  and  the  name  of  J.  B.  Clough 
was  never  used  by  *him  in  trade,  ot  in  drawing,  indorsing,  or  [  *^^  ] 
accepting,  or  negotiating  bills  of  exchange,  except  for  the  benefit 
And  on  account  of  the  partnership ;  and  all  the  partnership  busi- 
ness in  the  United  States  was  carried  on  in  that  name  and  no 
other,  save  when  the  consignors  of  goods  drew  bills  of  exchange 
on  England  on  account  of  their  consignments ;  in  which  cases 
they  always  drew  on  Crowder,  Clough,  &  Co.  Clough  was 
restricted  by  the  partnership  articles  from  transacting  any  busi- 
ness there  in  any  manner  whatever,  except  on  the  partnership 
iaccoUnt.  Clough,  who  was  the  only  witness  examined  on  either 
side  at  the  trial,  .swore  that  there  was  no  specific  agreement 
between  him  and  his  partners  that  there  should  be  a  house 
binder  the  name  of  J.  B^  Clough  in  America ;  that  he  was  sent 


488  1828.     K.  B.    8  B.  &  C.  438—484.  [r.r. 

80UTH  Cabo-  out  to  form  a  branch  of  the  honse  in  America ;  that  he  had 
«y.  instructions  not  to  use  their  name;  that  he  had  no  doubt  that 

Case.  ^.j^^y  intended  he  should  form  a  branch  of  the  house,  and  that 
the  branch  was  carried  on  in  America  in  the  name  of  J.  B.  Clough, 
with  the  sanction  of  all  the  three  partners,  although  there  was 
no  specific  agreement  that  it  should  be  so  carried  on.  dough 
obtained  from  J.  T.  Weyman,  of  Charleston,  consignments  of  a 
large  quantity  of  cotton  to  the  house  of  Crowder,  Glough,  &  Go. 
for  sale  on  J.  T.  Weyman's  account,  and  it  was  agreed  between 
Weyman  and  Clough  that  J.  T.  Weyman  should  draw  bills  upon 
Coffin  and  Weyman,  of  New  York,  merchants,  payable  to  Clough, 
and  that  Clough  should  indorse  them ;  it  being  understood 
between  them  that  the  Carolina  Bank  would  discount  them,  in 
order  to  make  advances  to  J.  T.  Weyman  on  the  credit  of  the 
consignments.  Four  bills  were  accordingly  drawn  by  Weyman 
on  Coffin  and  Weyman  for  40,000  dollars,  payable  to  J.  B.  Clough 
[  •434  ]  or  *order,  and  being  indorsed  "  J.  B.  Clough,"  were  discounted 
by  the  plaintiffs,  who  are  a  banking  corporation  duly  constituted 
by  the  laws  of  the  United  States.  It  was  further  agreed  between 
Clough  and  the  consignor,  J.  T.  Weyman,  that  the  latter  should 
draw  other  bills  on  Crowder,  Clough,  &  Co.,  in  order  to  provide 
Coffin  &  Co.  with  cash  to  pay  the  four  bills  on  them  when  at  matu- 
rity, which  latter  bills  were  to  be  paid  by  Crowder,  Clough,  &  Co. 
out  of  the  proceeds  of  the  consignments  in  their  hands.  Bills 
were  accordingly  so  drawn,  and  sold  by  Coffin  &  Co.  to  the 
amount  of  6,0002.,  which  house,  however,  stopped  payment  soon 
afterwards,  and  the  proceeds  of  the  bills  were  misapplied ;  and 
Crowder,  Clough,  &  Co.  soon  afterwards  failing,  the  bills  upon 
them  were  not  paid.  All  the  consignments,  however,  agreed  to 
be  made  by  J.  T.  Weyman  to  the  house  in  England  were  made, 
and  received  by  the  English  house,  and  disposed  of  by  them. 
Bills  on  England  are  not,  in  general,  negotiable  in  Charleston, 
this  was  the  cause  of  the  arrangement  for  drawing  bills  in  the 
first  instance  on  Coffin  and  Weyman.  The  bills  in  question  were 
duly  presented  to  Coffin  &  Co.  at  maturity,  and  dishonoured,  and 
due  notice  given  to  J.  B.  Clough  in  America.  The  value  of  the 
bills  in  question,  in  English  money,  is  8,8881.  6«.  Sd,  These 
particular  bills  were  not  entered  by  J.  B.  Clough  in  the  books 
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kept  by  him,  because  the  agreement  with  J.  T.  Weyman  was  that  South  Caro- 

T  TNA   RAWK 

bills  were  to  be  drawn  on  Growder,  Glough,  &  Go.  to  such  an  r. 

amount  as  precisely  to  raise  the  amount  of  the  four  bills  on  ^'^®"- 
Coffin  &  Go.,  and  thereby  exactly  reimburse  their  payments, 
and  as  the  bills  so  drawn  would  be  paid  in  England  out  of  the 
proceeds  of  the  consignments,  no  profit  or  loss  could  arise  to 
J.  B.  Glough  or  *his  partners  from  the  sale  of  these  bills  on  [  *^^^  ] 
Coffin  &  Go.  in  America,  and,  therefore,  no  entry  was  made  by 
J.  B.  Glough  in  the  books  kept  by  him.  J.  B.  Glough  had  no 
separate  estate.  If  the  plaintiffs  are  entitled  to  recover,  a  verdict 
is  to  be  entered  for  416Z.  198.,  the  amount  of  the  debt  due  from 
Growder,  Perfect,  and  Glough  being  8,888Z.  6«.  8d. ;  if  not,  a 
nonsuit  is  to  be  entered. 

Parke,  for  the  plaintiffs : 

It  is  clear  that  the  bills  in  question  were  indorsed  in  the  course 
of  the  partnership  business  of  Growder,  Glough,  &  Co.,  and  to 
raise  funds  for  partnership  purposes.  They  were  indorsed  in 
the  name  of  J.  B.  Glough,  and  the  only  question  is;  whether 
that  made  him  individually  liable)  or  whether,  under  the  facts 
found,  that  signature  must  be  taken  as  the  co-partnership  name. 
Now  the  case  states,  that  all  the  business  of  the  firm  in  America 
was  carried  on  under  that  name.  It  is  true  that  in  Ex  parte 
Emlyji  ejid. Emly  v.  Lye,l  it  was  held,  that  the  indorsement  of 
one  partner  does  not  make  the  firm  liable,  although  the  money 
thereby  raised  may  be  applied  to  partnership  purposes,  if  the 
indorsement  cannot  be  treated  as  the  indorsement  of  the  firm ; 
but,  on  the  other  hand,  it  is  clear  that  a  firm  consisting  of  several 
may  carry  on  business  in  the  name  of  an  individual  partner, 
and  then  the  whole  firm  will  be  bound  by  acts  done  by  him 
as  representing  the  firm  :  Ex  parte  Bolitho.^  The  only  question, 
therefore,  is,  whether  the  name  of  J.  B.  Glough  on  these  bills,  is 
to  be  treated  as  the  co-partnership  name.  Clearly  it  must,  for 
aU  the  business  in  ^America  was  carried  on  in  that  name,  with  [  *^^^  1 
the  sanction  of  the  partners  in  England,  and  the  transaction  in 
question  was  for  the  benefit  of  the  partnership. 

t  1  Boee,  61.  {  Buck,  100. 

i  13  B.  B.  347  (15  East,  7). 


Cabv. 
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South  Cabo-  Patteaon,  contra : 

LiNA  Bank 

This  transaction  was  clearly  a  discount  for  the  accommodation 

of  J.  T.  Weyman,  and  not  for  the  use  of  the  partnership.  If  the 
name  of  J.  B.  Glough,  in  which  the  bills  were  indorsed,  can  be 
considered  as  the  name  of  the  firm,  he,  by  making  that  indorse- 
ment, violated  the  instructions  given  when  he  went  to  America, 
in  which  it  is  expressly  stated,  "  It  is  understood  that  our  names 
are  not  to  appear  on  either  bills  or  notes  for  the  accommodation 
of  others,  and  that  they  should  appear  as  little  as  possible  on 
paper  at  all,  and  then  only  as  regards  direct  transactions  with 
the  house  here."  Now,  the  authority  of  one  partner  to  bind  the 
firm,  must  depend  upon  the  partnership  articles.  Here  Glough 
had  no  such  authority,  the  bills  in  question  being  for  the  accom- 
modation of  others,  and  not  regarding  a  direct  transaction  with 
the  house  in  England.  This  mode  of  dealing  might  have  rendered 
the  firm  of  Growder,  Glough,  &  Go.  liable  to  two  sets  of  bills, 
those  now  in  question,  and  the  second  set,  drawn  upon  Growder, 
Glough,  •&  Go.,  and  which,  but  for  their  failure,  would  have  been 

accepted  by  them. 

Cur»  adv,  vuU. 

The  judgment  of  the  Goubt  was  now  delivered  by 

Lobd  Tenterden,  Gh.  J.,  who  after  stating  the  case  said : 

Upon  these  facts  it  is  contended,  that  the  parties  are  to  be 

charged  as  indorsers,  that  is,  that  the  indorsement  by  J.  B.  Glough 

is  to  be  considered  as  an  indorsement  by  the  house  of  which  he 

[*437]       was  a  member,  *and  we  think  that,  under  the  circumstances 

stated  in  the  case,  J.  B.  Glough  is  to  be  considered  as  the  name 

of  the  firm  for  the  purposes  of  business  in  America.    That  being 

so,  the  bankrupts  and  Glough  were  liable  as  indorsers  of  the 

1i)ills;   and  a  verdict  must  be  entered  for  the  plaintiffs  for  the 

sum  agreed  upon  at  the  trial. 

Postea  to  the  plaintiffs. 
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SWANN  V.  The  EARL  op  FALMOUTH  and  /^^s 

June  90, 

JENNINGS.t  — 

[466] 
(8  Bam.  &  Cress.  456—461 ;  S.  C.  2  Man.  &  By.  534 ;  6  L.  J.  E.  B.  374). 

Where  a  landlord's  agent  went  upon  the  tenant's  premises,  walked 
round  them,  and  gave  a  written  notice  that  he  had  distrained  certain 
goods  lying  there  for  an  arrear  of  rent,  and  that  unless  the  rent  was 
paid,  or  the  goods  replevied  within  five  days,  they  would  be  appraised 
and  sold,  and  then  went  away,  not  leaving  any  person  in  possession : 
Held,  that  this  was  a  sufficient  seizure  to  give  the  tenant  a  right  of 
action  for  an  excessive  distress ;  and  that  quitting  the  premises  without 
leaving  any  one  in  possession  was  not  an  abandonment  of  the  distress, 
the  11  Qeo.  II.  c.  19,  s.  10,  giving  the  landlord  power  to  impound  or 
otherwise  secure  on  the  premises  goods  distrained  for  rent  arrear. 

Case  for  an  excessive  distress.  Plea,  not  guilty.  At  the  trial 
before  Gaselee,  J.,  at  the  last  Spring  Assizes  for  Cornwall,  it 
appeared  that  the  plaintiff  was  tenant  to  the  Earl  of  Falmouth 
of  a  wharf  called  Point  Quay,  at  the  yearly  rent  of  1501.,  where 
he  carried  on  the  business  of  a  dealer  in  coals,  timber,  iron,  and 
other  things.  On  the  9th  of  January  there  was  an  arrear  of 
rent  amounting  to  262Z.  lOs.  due  to  the  Earl,  and  on  that  day 
the  other  defendant  (clerk  to  the  Earl's  attorney)  went  to  the 
plaintiff's  premises  and  inquired  of  his  clerk  whether  the  plaintiff 
was  there.  He  was  answered  in  the  negative,  and  then  said^ 
"Mr.  C,  Lord  Falmouth's  steward,  is  now  on  the  quay,  and 
intends  to  distrain  for  Lord  Falmouth's  rent."  The  steward  and 
Jennings  then  walked  round  the  wharf,  upon  which  the  plaintiff 
had  various  separate  parcels  of  goods  lying,  and  afterwards  left 
the  following  notice  of  distress,  signed  by  Jennings :  "  Take 
notice,  that  by  virtue  of  a  proper  authority  from  the  Earl  of 
Falmouth,  I  have  this  day  taken  and  distrained  at  Point  Quay, 
and  the  cellars  and  premises  *thereunto  belonging,  situate,  lying,  [  •467  ] 
and  being  in  the  parish  of  Feock,  in  the  county  of  Cornwall, 
which  you  now  hold  of  him  at  the  yearly  rent  of  150i.,  the 
following  goods  and  chattels,  to  wit,  a  quantity  of  coals  now 
lying  in  heaps  on  Point  Quay  aforesaid,  a  quantity  of  slate  ditto, 
a  quantity  of  balk  ditto.  All  which  goods  and  chattels  I  haye 
left  on  the  said  premises,  and  have  distrained  the  same  for  the 
recovery  of  the  sum  of  2622.  10^.  due  to  him  at  Christmas  lastly 

t  HutchiM  V.  8€gU  (1837)  2  M.  &  W.  809. 
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SwAKN  for  rent  and  arrears  of  rent  of  the  said  premises.  And  you  are 
TheEablof  further  to  take  notice,  that  unless  you  pay  the  said  rent  and 
Falmouth,  arrears  so  due,  together  with  the  costs  and  charges  of  this  distress, 
or  cause  the  said  goods  and  chattels  to  be  duly  replevied  within 
five  days  from  the  delivery  hereof,  the  same  will  be  appraised 
and  sold  according  to  law.  Dated  9th  January,  1827."  Defen- 
dant Jennings  and  the  steward  then  went  away,  and  did  not 
leave  any  person  in  possession  of  the  goods  seized,  which  were 
worth  more  than  1,0002.  On  the  12th  of  January,  the  plaintiff 
requested  that  some  handbills  which  had  been  prepared  to  give 
notice  of  a  sale  of  the  distress,  might  not  be  published ;  this  was 
consented  to,  and  he  afterwards  paid  the  arrears.  All  the  goods 
on  the  wharf  having  been  seized,  the  plaintiff  was  prevented  from 
carrying  on  his  business  for  several  days.  Upon  these  facts,  it 
was  contended  for  the  defendants,  that  the  mere  walking  round 
the  premises,  without  marking  or  even  touching  the  goods,  or 
leaving  any  person  there  to  keep  possession,  did  not  amount  to  a 
seizure,  and  that,  consequently,  the  action  was  not  maintainable. 
The  learned  Judge  overruled  the  objection,  and  left  the  case  to 
the  jury,  who  found  a  verdict  for  the  plaintiff  with  401.  damages. 

[  *:i58  ]  In  Easter  Term  a  rule  nisi  for  a  new  trial  was  obtained,  *on  the 
grounds  that  no  seizure  was  in  fact  proved,  and  that  the  damages 
were  excessive ;  and  now  the  Court  called  upon 

FoUett  to  support  the  rule  on  the  first  ground : 

The  goods  were  not  placed  in  the  custody  of  the  law  by  that 
which  was  done  by  the  defendant  Jennings  and  Lord  Falmouth's 
steward.  They  merely  walked  round  the  premises,  but  did  not 
touch  the  goods,  and  then  went  away  without  leaving  any  person 
in  possession.  The  plaintiff  might,  therefore,  have  disposed  of 
the  goods  at  any  time,  and  if  he  abstained  .from  doing  so  under 
the  mistaken  notion  that  they  were  in  the  custody  of  the  law, 
that  does  not  give  him  a  right  of  action.  If  by  meddling  with 
the  goods  he  would  have  become  liable  to  any  legal  proceeding, 
it  must  have  been  as  for  a  rescous  or  pound  breach.  To  the 
former  a  party  is  liable  only  where  the  goods  are  wrongfully 
taken  out  of  the  possession  of  the  party  distraining  before  they 
are  impounded,  and  they  must  be  taken  out  of  his  manual 
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possession,  Fitz.  N.  B.  102  (F.),  Dod  v.  Monger, ^  where  it  was  held,        Swank 

that  the  distrainer  having  quitted  possession,  a  re-taking  of  the  thbEarlof 

goods  by  the  tenant  was  not  a  rescous.     Then,  would  the  plaintiff    Falmouth. 

have  been  liable  to  indictment  for  a  pound  breach  ?    That  question 

may  be  considered  in  the  same  manner  as  if  Lord  Falmouth  had 

brought  an  action.    He  certainly  could  not  have  maintained  one; 

the  mere  giving  of  the  notice,  without  actual  seizure,  would  not 

have  availed  him:   Blades  v.  Arundale.l     In  Oiven  v.  Legh,^ 

where  standing  corn  was  seized  as  a  distress,  and  sold  before  it 

was  ripe,  the  *Court  held,  that  the  sale  was  altogether  void,  and,       [  **^^  ] 

therefore,  gave  no  right  of  action  to  the  tenant.    So  here,  if  there 

was  no  valid  seizure,  there  is  no  cause  of  action.    At  all  events, 

the  damages  were  excessive,  as  no  actual  loss  was  proved.    (Upon 

a  suggestion  from  the  Court,  the  plaintiff's  counsel  consented 

that  the  damages  should  be  reduced  to  20Z.) 

Baylby,  J. : 

This  is  not  a  question  between  the  landlord  and  a  third  person, 
but  between  him  and  his  tenant ;  and  the  points  to  be  considered 
are,  whether,  as  between  them,  there  ever  was  a  seizure,  and 
whether  there  was  such  an  abandonment  of  the  distress  by  the 
landlord  as  could  have  deprived  him  of  the  right  to  treat  the 
tenant  as  a  wrong-doer,  had  he  taken  away  the  goods.  The 
agents  of  Lord  Falmouth  went  upon  the  premises  for  the  purpose 
of  distraining,  and  afterwards  sent  written  notice  of  what  they 
had  been  doing.  That  is  evidence  against  the  landlord  that  they 
had  actually  made  a  distress.  Then,  was  the  distress  abandoned? 
If  it  was,  no  doubt  the  possession  re-vested  in  the  tenant.  The 
statute  11  Geo.  II.  c.  19,  s.  10,  enables  the  landlord  to  *'  impound, 
or  otherwise  secure  upon  the  premises,"  goods  that  have  been 
distrained.  Then  look  at  the  notice  delivered  by  Jennings.  He 
says  that  the  goods  have  been  distrained,  and  unless  they  are 
replevied,  or  the  rent  paid  within  five  days,  they  will  be  appraised 
and  sold.  That  does  not  indicate  any  intention  to  abandon  the 
distress,  but  to  leave  the  goods  on  the  premises  in  the  custody 
of  the  law.    The  case  of  Dod  v.  Monger  must  be  considered  with 

t  6  Mod.  215.  §  22  B.  B.  455  (8  B.  &  Aid.  470). 

t  14  B.  B.  555  (1  M.  &  S.  711). 
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Swank       reference  to  the  state  of  the  law  at  the  time  when  it  occurred. 

V, 

IE  Earl  g 

ALMOUTE 

[•460] 


The  Earl  OF  The  landlord,  then,  had  *no  right  to  keep  the  goods  on  the 
Falmouth,    premises ;  if,  therefore,  he  quitted  possession  of  the  goods  whilst 


they  remained  on  the  premises,  that  was  an  abandonment  of  the 
distress  ;  but  the  mere  leaving  of  the  goods  in  a  place  where  he 
has  a  right  to  keep  them,  without  anything  to  indicate  an  intention 
to  abandon  the  distress,  cannot  operate  as  an  abandonment.  It 
would  be  very  hard  upon  the  tenant  if  this  were  otherwise,  for 
then,  in  all  cases  of  distress  by  the  landlord,  upon  premises  where 
a  man  cannot  remain  in  possession,  he  must  immediately  remove 
the  goods.  In  the  present  case,  it  could  not  be  expected  that  the 
landlord's  agent  or  servant  should  remain  all  night  upon  the 
wharf;  and  if  that  had  been  necessary  in  order  to  retain  pos- 
session, the  goods  must  have  been  carried  elsewhere,  which  would 
have  produced  a  very  serious  injury  to  the  tenant. 

HOLBOYD,  J. : 

The  tenant,  by  asking  indulgence,  recognized  that  which  had 
been  done  as  an  act  of  seizure,  and  was  not  unlike  some  cases 
of  arrest  where  the  party  submits  to  it  without  a  corporal  touch 
by  the  bailiflf. 

LiTTLEDALE,  J.  : 

I  am  of  opinion,  that  as  between  these  parties  there  was  an 
original  seizure ;  and  that  there  was  not  an  abandonment ;  for 
since  the  statute  11  Geo.  II.  the  landlord  may  keep  the  goods  on 
the  premises.  The  case  might  have  been  different,  had  the 
question  arisen  between  the  landlord  and  an  execution-creditor, 
or  a  purchaser  for  valuable  consideration  without  notice,  for  the 
landlord  might,  perhaps,  be  considered  to  have  lost  his  right  as 
[  •*6l  ]  against  third  persons  if  *he  neglected  to  give  reasonable  notice 
of  it.     The  rule  for  a  new  trial  must,  therefore,  be  discharged. 

Ride  discharged. 
Erskine  and  Coleridge  were  to  have  opposed  the  rule. 
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CORNISH  AND  Anothee  v.  JOHN   SEARELL.t  J^^^- 

'  May  IS. 

(8  Bam.  &  Cress.  471—477 ;  S.  0.'  1  Man.  &  By.  703 ;  6  L.  J.  K.  B.  254.)  

[  *71  ] 
A.  being  tenant  of  premises  under  an  indenture  of  lease  granted  by 

B.,  a  sequestration  issued  out  of  the  Court  of  Chancery  against  the 
latter.  A.  then  signed  the  following  instrument:  **I  hereby  attorn, 
and  become  the  tenant  to  C.  and  D.,  two  of  the  sequestrators  named  in 
the  writ  of  sequestration  issued  in  the  said  suit  in  Chancery,  and  to  hold 
the  same  for  such  time  and  on  such  conditions  as  may  be  subsequently 
agreed  upon : "  Held,  that  this  was  an  agreement  to  become  tenant, 
and  required  a  stamp :  Held,  secondly,  that  the  defendant  not  having 
reoeiyed  possession  of  the  premises  from  0.  and  D.,  might  dispute  their 
title,  and  that  the  lease  not  being  proved  to  have  been  surrendered,  was 
an  answer  to  the  action. 

Assumpsit  for  use  and  occupation.  Plea,  general  issue.  At 
the  trial  before  Littledale,  J.,  at  the  Spring  Assizes  for  the 
county  of  Cornwall,  1828,  the  plaintiffs,  in  order  to  prove  that 
the  defendant  held  the  premises  as  tenant  to  them,  put  in  the 
foUowmg  document,  signed  by  the  defendant,  and  bearing  date 
the  81st  of  January,  1826,  as  an  acknowledgment  by  him  of  that 
fact :  "  I  do  hereby  attorn,  and  become  the  tenant  *of  a  certain  [  *472  ] 
estate  and  premises  called  Goulds,  and  also  of  certain  closes  of 
land,  and  orchard,  and  premises,  called  Cleave  and  Westaway, 
situate  in  Staverton,  in  the  county  of  Devon,  to  James  Cornish 
and  Frederick  Angel,  two  of  the  sequestrators  named  in  a  certain 
writ  of  sequestration  issued  in  a  certain  cause  now  pending  in 
the  Court  of  Chancery,  between  Eichard  Marshall,  George  Drake, 
and  Allen  Browne,  plaintiffs,  and  Allen  Searell,  defendant,  and 
to  hold  the  same  for  such  time,  and  on  such  conditions,  as  may 
be  subsequently  agreed  on  between  me  and  the  sequestrators 
aforesaid."  It  was  objected  by  the  defendant's  counsel  that  this 
document  amounted  to  an  agreement,  and  required  a  stamp ; 
and  even  assuming  that  it  was  a  mere  acknowledgment  by  the 
defendant  that  he  had  become  tenant  to  the  plaintiffs,  they  as 
sequestrators  having  no  legal  estate  in  the  premises  could  not 
maintain  this  action.  The  learned  Judge  reserved  the  point. 
The  plaintiffs  then  called  a  witness,  who  stated  that  he,  on  the 

t  Compare  Jolly  v.  Arbuthnot  1869)  9  B.  &  S.  650,  L.  E.  4  Q.  B. 
1859)  4  De  G.  &  J.  224,  28  L.  J.  293,  38  L.  J.  Q.  B.  81  ;  OarlUm  v. 
Ch.  547  ;  Morton  v.  Woods  (Ex.  Ch.,      Dowcock  (1884)  51  L.  T.  659.— E.  C. 
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CoRNiBH  part  of  the  plaintiffs,  had,  in  May,  1826,  applied  to  the  defendant 
Seabell.  for  payment  of  rent,  but  the  latter  refused  to  pay,  and  in  fact 
never  had  paid  rent  to  the  plaintiffs.  The  defendant  then  put 
in  an  indenture  of  lease,  dated  in  June,  1816,  ^^hereby  Allen 
Searell,  the  father  of  the  defendant,  demised  to  him  the  premises 
in  question  for  twenty-one  years,  at  the  rent  of  20i.,  and  con- 
tended, that  as  he  held  under  this  lease,  and  had  never  surrendered 
it  by  deed,  or  by  act  and  operation  of  law,  he  still  continued  to 
hold  under  it,  and,  therefore,  that  he  was  liable  not  to  the 
plaintiffs,  but  to  the  lessor  for  rent.  The  plaintiffs  objected  that 
the  defendant  having  attorned,  could  not  dispute  their  title.  To 
that  it  was  answered,  that  that  was  the  rule  where  the  tenant 
[  •^'^3  ]  attorned  to  a  person  deriving  title  from  the  *original  landlord. 
Here  the  plaintiffs  were  strangers,  and  had  no  legal  title  to  the 
land,  or  to  receive  the  rent.  The  jury  found  for  the  plaintiffs, 
and  that  there  was  no  application  for  rent  in  May,  1826.  A  rule 
nisi  for  entering  a  nonsuit  having  been  obtained  by  Wilde,  Serjt. 
in  last  Easter  Term, 

Merewether,  Serjt.  and  JfJ.  Bayly  now  shewed  cause : 

The  instrument  in  question  was  a  mere  acknowledgment  of  a 
tenancy  subsisting  between  the  defendant  and  the  plaintiffs,  and 
not  an  agreement.  Even  if  it  was  an  agreement,  it  was  only 
used  to  prove  an  admission  of  a  tenancy,  and  not  as  an  agreement. 
It  is  clear  that  for  collateral  purposes  an  unstamped  instrument 
may  be  used  :  Grey  v.  Smith,\  Watkins  v.  HewletLl  In  Drant  v. 
Brown^  a  proposal  in  writing  to  let  land  was  accepted  by  parol : 
it  was  held  that  the  proposal  itself  was  admissible  in  evidence 
without  a  stamp.  So  here  the  attornment  may  be  considered  as 
a  mere  proposal  by  the  tenant  to  take  the  land,  which  was  after- 
wards accepted  by  parol  by  the  plaintiffs.  And  although  the 
jury  have  found  that  there  was  no  application  for  rent  in  May, 
1826,  the  bringing  of  this  action  was  evidence  to  shew  that  the 
plaintiffs  accepted  the  proposal.  Then,  as  to  the  lease,  there 
was  evidence  to  shew  that  at  the  time  when  the  defendant 
attorned,  the  lease  was  not  a  subsisting  lease,  for  the  defendant 

t  1  Camp.  387.  .    X  1  Brod.  &  B.  1.  §  3  B.  &  C.  665. 
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undertook  by  this  inBtrament  to  hold  the  premises  for  such  term      Cobnish 
and  upon  such  conditions  as  the  plaintiffs  and  he  might  thereafter      sbarbll. 
agree  upon.    It  must,  therefore,  be  presumed  that  the  lease  had 
been  surrendered  by  act  and  operation  of  law. 

Bayley,  J. :  [  *74  ] 

I  think  that  the  plaintiffs  are  not  entitled  to  recover.  On  the 
Ist  of  January,  1826,  the  defendant  held  the  premises  in  question 
under  a  lease  granted  by  his  father,  Allen  Searell,  against  whom 
a  sequestration  issued  out  of  Chancery.  The  plaintiffs  were  the 
sequestrators.  The  defendant,  at  the  time  when  this  action  was 
brought,  must  have  continued  to  hold  under  that  lease,  unless  it 
had  been  put  an  end  to  by  actual  surrender  by  deed,  or  by  act 
and  operation  of  law.  Unless  there  was  evidence  to  shew  that 
that  lease  had  been  surrendered  or  put  an  end  to,  he  was  liable 
by  law  to  pay  the  rent  to  the  lessor  according  to  the  covenants  in 
the  lease.  On  the  Slst  of  January,  1826,  the  defendant  signed 
the  instrument,  which  it  is  contended,  is  an  attornment ;  but 
which  appears  to  be  an  agreement  or  bargain,  in  distinct  terms, 
between  the  plaintiffs  and  the  defendant,  that  the  latter  should 
become  the  tenant  to  the  plaintiffs  as  sequestrators ;  and  if  it  be 
an  agreement,  then  it  clearly  required  a  stamp.  By  the  latter 
part  of  the  instrument,  it  is  stipulated  that  the  defendant  shall 
hold  for  such  time,  and  on  such  conditions,  as  the  parties  may 
subsequently  agree  upon.  It  has  been  insisted,  that  that  stipu- 
lation was  evidence  to  go  to  the  jury,  that  the  lease  was  not  at 
that  time  a  subsisting  lease.  I  think  that  that  at  most  was  only 
evidence  to  shew  that  the  lease  might  thereafter  have  been  put 
an  end  to,  not  that  it  was  already  determined.  The  tenant  may 
have  intended  to  continue  to  hold  under  the  lease,  if  the  seques- 
trators offered  him  terms  less  beneficial  to  him  than  those 
contained  in  the  lease,  but  to  surrender  it  if  they  offered  him 
better  terms.  I  think,  therefore,  that  as  it  was  not  proved  that 
the  lease  had  been  surrendered  at  the  time  when  the  instrument 
(which  is  said  to  be  an  attornment)  was  signed,  it  was  an  answer 
to  the  action.  *But  even  if  there  were  no  lease,  I  should  have  [  *475  ] 
great  difficulty  in  saying  that  the  plaintiffs  were  entitled  to 
maintain  this  action.     The  instrument  describes  the  character  of 
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coBmsH  the  persons  to  whom  the  defendant  was  to  become  tenant ;  they 
seabell.  are  stated  to  be  two  of  the  sequestrators.  As  sequestrators,  they 
have  no  legal  right  to  receive  the  rents.  It  has  been  said,  that 
the  defendant,  having  agreed  to  become  tenant  to  the  plaintiffs, 
cannot  dispute  their  title.  If  the  defendant  had  received  posses- 
sion from  them,  he  could  not  have  disputed  their  title.  In 
Rogers  v.  Pitcher, \  and  Gravener  v.  Woodhouae^l  the  distinction 
is  pointed  out  between  the  case  where  a  person  has  actually 
received  possession  from  one  who  has  no  title,  and  the  case 
where  he  has  merely  attorned,  by  mistake,  to  one  who  has  no 
title.  In  the  former  case  the  tenant  cannot  (except  under  very 
special  circumstances)  dispute  the  title;  in  the  latter  he  may. 
In  this  case  the  defendant  agreed  to  become  tenant  to  the 
plaintiffs  as  sequestrators.  They  may  have  an  equitable  title  to 
the  rent,  but  not  a  legal  one.  And  as  it  appears  on  the  face  of 
the  instrument,  which  the  plaintiffs  rely  upon  in  support  of  their 
claim,  that  they  have  no  legal  right  to  receive  the  rent,  I  incline 
to  think  that,  independently  of  the  lease,  they  could  not  recover 
in  this  action.  It  is  unnecessary,  however,  to  decide  the  case  on 
that  ground.  I  am  of  opinion,  first,  that  the  instrument  was  not 
admissible  in  evidence  for  want  of  a  stamp ;  and,  secondly,  that 
as  there  is  no  ground  for  inferring  that  the  lease  was  put  an  end 
to,  it  was  a  subsisting  lease,  and  that  being  so,  the  father  of  the 
defendant  was  entitled  at  law  to  receive  the  rent.  The  rule  for 
entering  a  nonsuit  must,  therefore,  be  made  absolute. 

[  476  ]  HOLBOYD,   J. : 

I  think  this  action  cannot  be  supported.  Where  the  original 
landlord  parts  with  his  estate,  and  transfers  it  to  another,  and 
the  tenant  consents  to  hold  of  that  other,  the  tenant  is  said  to 
attorn  to  the  new  landlord.  The  attornment  is  the  act  of  the 
tenant's  putting  one  person  in  the  place  of  another  as  his  landlord. 
The  tenant  who  has  attorned,  continues  to  hold  upon  the  same 
terms  as  he  held  of  his  former  landlord.  But  here  the  agreement 
is  for  a  new  tenancy,  and  is  for  a  time,  and  upon  conditions 
which  may  vary  from  those  in  the  former  lease,  according  to  the 

t  6  Taunt.  202.  t  25  B.  B.  582  (1  Bing.  38). 
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agreement  of  the  parties.    I  think,  therefore,  that  this  instrument      Cosnibh 

was  an  agreement,  and  not  a  mere  attornment,  and  required      sbabell. 

a  stamp.     The  plaintiffs  are  described  in  the  paper  which  they 

have  given  in  evidence  as  sequestrators.    As  such  they  have  no 

legal  estate.    I  doubt,  therefore,  whether,  independently  of  the 

lease,  they  could  recover  for  the  occupation  of  the  premises  by 

the  defendant.     In  Frontin  v.  Small,\  a  person  was  empowered 

by  warrant  of  attorney  to  execute  a  deed  for  another :  and  it  was 

held,  that  a  lease  importing  to  be  made  by  the  lessor,  as  attorney 

for  another,  was  void  upon  the  face  of  it.    The  former  lease  is 

at  all  events  an  answer  to  the  action.    There  was  no  evidence  to 

raise  any  inference  that  it  had  been  surrendered  to  the  original 

lessor,  and  the  plaintiffs  as  sequestrators  could  not  accept  a 

surrender.     There  seems  to  me  to  be  a  want  of  consideration  for 

the  defendant's  agreement  to  give  up  the  term  he  had  under  that 

lease. 

LiTTLEDALE,  J.  : 

I  think  the  document  ought  to  have  been  stamped.  It  con- 
tained an  agreement,  that  the  *defendant  should  become  tenant  [  '^^z  ] 
to  the  plaintiffs,  who  had  no  legal  estate  in  the  premises.  That 
is  not  an  attornment.  I  think,  also,  the  lease  would  prevent 
the  plaintiffs  from  recovering  in  this  action.  The  defendant,  by 
setting  up  the  lease,  does  not  dispute  the  title  of  the  person  by 
whom  he  was  let  into  possession,  or  of  any  person  claiming 
under  him.  Besides,  by  the  agreement,  the  defendant  does  not 
recognize  the  title  of  the  plaintiffs  as  individuals,  but  as  seques- 
trators. In  that  character  they  can  have  no  legal  title  to  the 
rent ;  at  all  events,  the  lease  being  an  existing  lease,  was  an 
answer  to  the  action,  inasmuch  as  it  thereby  appeared  that  the 
title  to  receive  the  rent  was  in  a  third  person. 

Rule  absolute. 
t  Ld.  Bay.  1418. 
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i«28.  PHILLIPS  V.  ALLAN.t 

Oct  29.  ' 
(8  Baxn.  &  Cress.  477—485 ;  S.  C.  2  Man.  &  By.  576 ;  7  L.  J.  K  B.  2.) 

r  477  1 

*-        -*  A  discbarge  of  an  insolvent  debtor  upon  a  cesaio  honorum  by  the  Court 

of  Session  in  Scotland,  is  no  answer  to  an  action  brought  by  an  Eoglish 

subject  in  a  Court  in  this  country  to  recover  a  debt  contracted  in  England, 

although  it  appeared  that  the  plaintiff  opposed  the  discharge  of  the 

defendant  in  the  Scotch  Court. 

Semble,  that  it  would  have  been  an  answer  to  the  action  if  the  plain-* 

^  had  claimed  to  have  the  benefit  of  the  Scotch  law,  and  to  take  a 

distributive  share  of  the  property  of  the  insolvent. 

Declaration  by  the  plaintiff,  as  drawer,  against  the  defendant, 
as  acceptor  of  a  bill  of  exchange  for  108Z.,  dated  London,  17th 
day  of  December,  1821,  payable  two  months  after  date.  Plea, 
that  after  the  accruing  of  the  several  causes  of  action  in  the 
declaration  mentioned,  and  before  the  commencement  of  this 
suit,  to  wit,  on  the  4th  of  July,  1826,  the  defendant  was  a  prisoner 
for  debt,  at  the  suit  of  one  John  Sim,  in  a  certain  prison  called 
the  Tolbooth  of  Ganongate,  in  that  part  of  the  United  Kingdom 
[  ^1^78  ]  *  called  Scotland,  to  wit,  at,  &c. ;  *and  being  so  in  prison  he, 
defendant,  afterwards,  to  wit,  on,  &c.,  at,  &c.,  did  present  unto 
the  Lords  of  his  Majesty's  council  and  session  of  that  part  of  the 
United  Kingdom  called  Scotland,  a  written  petition,  setting  forth 
that  on  the  20th  of  May,  1826,  he,  the  defendant,  was  incarcerated 
in  the  Tolbooth,  by  virtue  of  letters  of  caption,  raised  at  the 
instance  of  Sim,  and  that  he,  defendant,  was  thereafter  arrested 
in  the  Tolbooth,  by  virtue  of  letters  of  caption  at  the  instance  of 
certain  other  persons  therein  named,  and  that  he  was  continually 
oppressed,  and  in  danger  of  being  arrested  at  the  instance  of 
other  persons  thereinafter  named,  his  real  or  pretended  creditors, 
(naming,  among  others,  the  plaintiff,)  and  also  that  the  inability 
of  him,  defendant,  to  pay  his  debts,  was  not  occasioned  by  any 
fraud  in  him,  but  was  owing  to  misfortunes  and  losses  sustained 
by  him,  as  would,  if  required,  be  particularly  condescended  in 
the  course  of  that  process,  and  although  he  had  offered  to  convey 
his  whole  effects  to  his  said  creditors,  yet  they  refused  to  accept 
thereof,  or  consent  to  his  being  set  at  liberty ;  and,  therefore, 

t  Followed  in  Oibbs  v.  SociStS  dea      M*Eenry  (1871)  L.  E.  6  C.  P.  228, 
Mitaux  (1890)  25  Q.  B.  Div.  399,  59      40  L.  J.  C.  P.  109.— E.  C. 
L.  J.  Q.  B.  610.     Compare  EUu  v. 
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that  it  ought  and  should  be  found  and  declared,  by  decree  of  the  Phillipb 
Lords  of  council  and  session,  that  the  inability  of  him,  defendant,  all'ak. 
to  pay  his  debts  was  not  owing  to  fraud,  but  to  misfortunes,  and 
that  it  being  so  found  and  declared,  he,  defendant,  should  be 
ordained  to  be  set  at  liberty  from  the  said  prison,  upon  his 
granting  a  disposition  omnium  bonorum  upon  oath  in  favour  of 
his  creditors  in  such  form  as  the  Lords  should  direct,  and  all 
judges,  &c.  of  his  Majesty's  law  should  be  discharged  from  putting 
any  diligence  into  execution  against  him,  and  from  troubling, 
molesting,  or  incarcerating  him  in  time  coming  for  payment  of 
any  debts  due  by  him  to  the  *persons  named  in  the  petition,  and  [  •*79  J 
others ;  and  that  the  said  Lords  of  council  and  session  ought  to 
dispense  with  his,  the  defendant's,  wearing  the  habit  directed  to 
be  worn  by  bankrupts,  by  any  law  or  practice,  or  otherwise,  after 
the  form  and  tenour  of  the  laws  and  daily  practice  of  Scotland 
used  and  observed  in  the  like  cases  in  all  points:  whereupon 
afterwards,  to  wit,  on  &c.,  according  to  the  practice  of  the  Court 
of  the  Lords  of  Council,  &c.,  it  was  ordered  that  notice  should  be 
given  to  the  creditors  named  in  the  petition,  and,  among  others, 
to  the  plaintiff,  to  compear  before  the  Lords,  &c.,  at  Edinburgh, 
or  wherever,  &c.,  the  20th  of  June,  1826,  to  answer  at  the  instance 
of  the  defendant,  in  respect  of  the  matters  contained  in  the 
petition.  Averment,  that  on,  &c.,  notice  was  given  to  the  creditors 
named  in  the  petition,  and  among  others  to  the  plaintiff,  to 
compear  as  aforesaid,  whereupon  afterwards,  to  wit,  on,  &c.,  at, 
&c.,  the  subject-matter  of  the  petition  was  heard  before  the  Lords, 
&c.,  and  certain  creditors  of  defendant  (and  among  others  the 
plaintiff)  appeared  by  counsel,  and  were  heard  in  opposition  to 
the  defendant  in  respect  of  the  petition,  whereupon  it  was  after- 
wards adjudged  in  the  said  Court  that  the  Lords,  &c.,  found 
the  defendant  entitled  to  the  benefit  of  the  process  aforesaid, 
upon  lodging  in  process  a  disposition  of  his  effects,  and  also  upon 
making  oath  in  the  terms  of  the  acts  of  sederunt,  whereupon 
defendant,  afterwards,  to  wit,  on,  «&c.  lodged  in  process  a 
disposition  of  his  effects,  and  also  made  oath,  in  terms  of  the 
acts  of  sederunt,  and  thereupon  became  entitled  to  be  discharged, 
and  was  then  discharged  out  of  custody.  Averment,  that  from 
the  time  of  the  imprisonment  to  the  time  of  the  discharge  from 

29—2 
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Phillips     custody,  the  plaintiff  had  no  cause  of  action  or  demand  *what- 

Allan.      ,  soever  against  the  defendant,  except  the  causes  of  action  in  the 

[  *^S0  ]       declaration  mentioned  ;  that  afterwards  certain  funds,  goods,  and 

chattels  of  the  defendant,  of  the  value  of  1002.,  became  available, 

and  might  have  been  recovered  under  the  said  disposition  for  the 

benefit  of  the  creditors  of  defendant,  and  for  the  benefit,  among 

others,  of  the  plaintiff;  that  all  and  singular  the  proceedings 

aforesaid  were  pursuant  to,  and  in  conformity  with,  the  laws  of 

Scotland  aforesaid,  and  that,  according  to  those  laws,  the  said 

Lords,  &c.  were  competent  to  act  as  aforesaid  in  the  premises, 

&c.,  whereby,  and  by  the  effect  of  the  aforesaid  laws,  he,  the 

defendant,  had  become  absolutely  discharged,  in  respect  of  his 

person,  lands,  goods,  and  chattels  from  the  several  causes  of 

action  aforesaid,  and  this,  &c.    Replication,  that  the  causes  of 

action  mentioned  in  the  declaration  severally  accrued   to  the 

plaintiff  within  the  kingdom  of  England,  and  this,  &c.    Demurrer 

and  joinder. 

Barstow,  in  support  of  the  demurrer  : 

Assuming  that  the  Court  of  Session  in  Scotland  is  to  be  con- 
sidered a  foreign  Court,  it  had  jurisdiction  to  adjudicate  upon 
this  debt;  and  having  adjudicated  upon  it,  its  judgment  is 
binding  on  the  plaintiff,  who  was  a  creditor  of  the  defendant, 
and  appeared  before  that  Court  to  oppose  his  discharge.  Smith 
V.  Buchanan^  will  be  relied  upon  by  the  other  side.  There  it 
was  decided  that  a  discharge  under  a  commission  of  bankrupt  in 
a  foreign  country  was  no  bar  to  an  action  against  the  bankrupts 
for  a  debt  arising  here  by  a  creditor,  a  subject  of  this  coimtry. 
[  '^si  ]  But  in  that  case  the  creditor  had  not  taken  the  benefit  *of  the 
commission,  or  done  any  act  to  shew  that  he  had  assented  to  the 
discharge  given  to  the  debtors.  It  appeared  in  that  case  that 
the  defendants  had  been  discharged  from  their  debts  by  the 
provisions  of  a  certain  law  of  the  State  of  Maryland,  on  condition 
of  their  having  relinquished  all  their  property  to  their  creditors. 
The  judgment  of  Lord  Kenton  proceeded  mainly  on  the  ground 
that  the  English  subject  could  not  be  bound  by  a  condition  to 
which  he  had  given  no  assent,  express  or  implied.  Here  the  plea 
t  5  B.  B.  499  (1  East,  6). 
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states  that  the  plaintiff  appeared  before  the  Scotch  Court,  and  Phillips 
was  heard  in  opposition  to  the  defendant  in  respect  of  the  petition.  all'an. 
His  appearance  in  that  Court  shews  that  he  consented  to  become 
bound  by  its  judgment,  pronounced  according  to  the  law  of 
Scotland ;  and  that  judgment  having  been  that  the  defendant 
should  be  set  at  liberty,  upon  his  satisfying  the  condition  required 
by  the  law  of  Scotland,  viz.,  making  the  cessio  bonorum,  the 
plaintiff  is  bound  by  that  judgment,  and  the  plea  is  an  answer  to 
the  action. 

Alderson,  contra,  was  stopped  by  the  Court. 

Baylby,  J. : 

It  has  been  very  properly  conceded  that  a  discharge  in  a 
foreign  country  will  not  of  necessity  preclude  an  English  creditor 
from  suing  in  an  English  Court,  in  respect  of  a  debt  contracted 
in  England.  It  has  been  decided  that  a  certificate  under  a  com- 
mission of  bankruptcy  issued  in  Ireland,  since  the  Union,  does 
not  discharge  a  debt  contracted  in  England:  Lewis  v.  Owen  A 
But  a  discharge  of  a  debt  pursuant  to  the  ^provision  of  an  Act  [  *482  ] 
of  Parliament  of  the  United  Kingdom,  which  is  competent  to 
legislate  for  every  part  of  the  kingdom,  and  to  bind  the  rights 
of  all  persons  residing  either  in  England  or  Scotland,  and  which 
purports  to  bind  subjects  in  England  and  Scotland,  operates 
as  a  discharge  in  both  countries.  In  Sidaway  v.  HayX  this 
Court  decided  upon  that  principle  that  a  debt  contracted  by 
a  trader  residing  in  Scotland  was  barred  in  this  country  by  a 
discharge  under  a  sequestration  issued  in  conformity  to  the 
statute  54  Geo.  III.  c.  157.  The  defendant  in  this  case  was  not 
discharged  pursuant  to  the  provisions  of  that  Act  of  Parliament. 
He  was  discharged  on  making  a  cessio  bonorum,  which,  by  the 
law  of  Scotland,  operates  as  a  discharge  of  the  person  in  respect 
of  debts  contracted  in  Scotland.  The  Court  of  Session  in  Scot- 
land, pHmd  facie,  is  competent  only  to  bind  Scotch  subjects, 
and  to  adjudicate  in  respect  of  debts  contracted  in  Scotland. 
The  plaintiff  is  an  English  subject,  and  sues  in  respect  of  a  debt 
contracted  in  England.    Ptimd  facie,  therefore,  he  is  not  bound 

t  4  B.  &  Aid.  664.  J  27  E.  E.  265  (3  B.  &  0.  12). 
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Phillipb  by  the  judgment  of  a  Court  in  Scotland.  But  it  is  insisted  that 
Allah.  ^^  has  sought  relief  from  the  Scotch  Court ;  that  he,  therefore, 
by  implication  consented  to  be  bound  by  the  law  of  Scotland, 
and,  consequently,  that  he  is  barred  by  the  judgment  of  that 
Court,  pronounced  according  to  that  law.  But  I  think  it  does 
not  appear  upon  this  record  that  the  plaintiff  did  seek  relief 
from  the  Scotch  Court.  The  plea  states  that  the  defendant, 
being  incarcerated  in  the  Tolbooth,  presented  to  the  Lords  of 
Session  a  petition,  stating  that  the  plaintiff,  among  others,  was 
[  *48S  ]  one  of  his  creditors,  and  that  the  defendant  *had  offered  to 
convey  his  effects  to  his  creditors,  and  that  they  (including  the 
plaintiff)  had  refused  to  accept  such  conveyance;  and  then 
the  prayer  was,  that  he,  the  defendant,  should  be  set  at  liberty 
upon  his  granting  a  disposition  of  all  his  goods  in  favour  of  his 
creditors,  and  that  in  future  he  should  not  be  incarcerated  or 
troubled  for  payment  of  any  debts  due  to  the  persons  named 
in  the  petition.  The  object  of  the  petition,  therefore,  was,  that 
he  should  be  free  from  restraint  in  Scotland  in  respect  of  those 
debts.  The  plea  then  states,  that  it  was  ordered  that  notice 
should  be  given  to  the  creditors  named  in  the  petition,  and, 
among  others,  to  the  plaintiff,  to  compear.  The  object  of  that 
notice  was  that  the  creditors  should  have  an  opportunity  of 
shewing  cause  why  the  prayer  of  the  petition  should  not  be 
granted.  It  then  avers  that  notice  was  given  to  the  creditors, 
and,  among  others,  to  the  plaintiff;  that  the  subject-matter 
of  the  petition  was  heard,  that  the  plaintiff  appeared  by  counsel, 
and  was  heard  in  opposition  to  the  defendant  in  respect  of  the 
petition.  It  has  been  insisted  that  the  fact  of  the  plaintiff's 
having  appeared  in  the  Scotch  Court,  and  there  opposed  the 
granting  of  the  prayer  of  the  petition,  distinguishes  this  case 
from  that  of  Smith  v.  Buchanan^\  but  I  think  it  does  not.  The 
plea  does  not  shew  that  the  plaintiff  desired  to  take  a  distributive 
share  of  the  defendant's  property  (which  he  might  have  had 
by  the  law  of  Scotland),  but  only  that  he  endeavoured  to  prevent 
the  defendant's  being  free  from  restraint  in  Scotland  in  respect 
of  his  debt.  One  part  of  the  prayer  of  the  petition  was  that 
all  judges  and  law  officers  might  be  restrained  from  molesting 
t  5  B.  B.  499  (1  East,  6). 
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the  defendant  in  ''^respect  of  his  debts.    But  for  that  provision     Phillips 
the  plaintiff  might  have  sued  the  defendant  in  the  Scotch  Courts       allav. 
in  respect  of  the  debt  owing  to  him.     By  opposing  the  defen-       [  *484  ] 
dant,  he  only  shewed  that  he  did  not  wish  to  be  deprived  of  the 
liberty  of  suing  him  in  the  Scotch  Courts.    He  may  have  in- 
sisted in  that  Court  that  the  defendant  was  a  fraudulent  debtor. 
There  was  no  consent,  therefore,  of  the  plaintiff  to  be  bound 
by  the  judgment  of  the  Scotch  Court.    If  he  had  asked  to  have 
the  benefit  of  the  Scotch  law,  and  to  receive  a  share  of  the  defen- 
dant*s  property,  there  might  have  been  ground  for  saying  that 
he  had  consented  to  become  bound  by  that  law  and  by  the  judg- 
ment of  the  Scotch  Court.    It  seems  to  me  that  the  debt  is 
a  subsisting  debt,  and  that  the  plaintiff,  an  English  creditor, 
is  not  prevented  from  enforcing  payment  of  it  in  an  English 
court  of  justice. 

HOLROTD,  J. : 

This  case  falls  clearly  within  the  principle  of  the  decision 
in  Smith  v.  Buchanan,  unless  it  be  distinguishable  from  that 
case  on  the  ground  that  the  plaintiff  appeared  in  the  Court 
in  Scotland,  and  opposed  the  discharge  of  the  defendant.  By 
the  law  of  Scotland  the  defendant  was  entitled  to  be  discharged 
from  custody  in  respect  of  this  debt,  on  condition  of  making 
a  cessio  bonoi-um.  The  plaintiff  is  an  English  subject,  suing 
for  a  debt  contracted  in  this  country,  and  is  not  bound  by  the 
Scotch  law.  It  is  said  that  he  has  consented  to  be  bound  by 
the  Scotch  law  by  reason  of  his  having  appeared  in  the  Court 
in  Scotland,  and  opposed  the  defendant's  being  discharged  out 
of  custody.  But  I  think  his  having  appeared  in  that  Court 
makes  no  difference  in  this  case.  If  he  had  asked  relief  from 
the  Scotch  Court,  and  sought  to  have  the  benefit  of  the  law 
of  *  Scotland  by  taking  a  share  of  the  defendant's  property,  that  [  *485  ] 
might  have  made  a  difference.  He  may  have  appeared  in  the 
Scotch  Court  for  the  purpose  of  objecting  to  the  jurisdiction ; 
and  if  so,  it  is  quite  clear  he  may  now  insist  that  their  judgment 
is  a  nullity,  in  the  same  manner  as  a  party,  who  has  appeared 
in  the  spiritual  Court,  may  insist  that  the  judgment  of  that 
Court  is  void. 
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Phillips      Littlbdalb,  J. : 

V. 

Allan.  I  am  of  the  same  opinion.    It  is  admitted  that  the  plea  could 

not  be  supported,  unless  it  alleged  that  the  plaintiff  appeared 

in  the  Court  in  Scotland :  but  I  think  that  does  not  make  any 

difference.    If  the  plea  had  alleged  that  the  plaintiff  sought 

to  avail  himself  of  the  law  of  Scotland,  by  taking  a  distributive 

share  of  the  defendant's  estate,  the  case  then  might  have  been 

different.    But  here  the  allegation  is,  that  the  plaintiff  appeared 

by  his  counsel,  and  was  heard  in  opposition  to  the  defendant, 

in  respect  of  the  petition.    He  may  have  opposed  the  prayer 

of  the  petition  on  the  ground  that  the  Scotch  Court  had  no 

jurisdiction,  or  that  the  defendant  was  not  a  person  entitled, 

by  the  law  of   Scotland,  to  be  discharged  on  making  a  cessio 

bonorum.     The  ground,  however,  on  which  the  plaintiff  opposed 

the  defendant  is  wholly  immaterial,  unless  he  sought  relief  by 

availing  himself  of  the  Scotch  law  to  obtain  a  distributive  share 

of  the  defendant's  property.    The  judgment  of  the  Court  must 

be  for  the  plaintiff. 

Judgment  for  the  plaintiff . 


1828.  PAUL  AND  Others  v.   ELIZABETH  NURSE  and 

^—'  EDMUND   NUKSE.t 

•^  *®^  ^  (8  Barn.  &  Cress.  486—489 ;  S.  C.  2  Man.  &  By.  625 ;  7  L.  J.  K  B.  12.) 

Covenant  against  the  assignee  of  the  lessee  for  non-payment  of  rent. 
Plea,  that  before  the  rent  became  due,  the  defendants  assigned  all  their 
estate  and  interest  in  the  demised  premises  to  A.  B.  B«plication,  that 
in  and  by  the  indenture,  the  lessee  for  himself,  his  executors,  adminis- 
trators, and  assigns,  covenanted  that  he,  his  executors,  or  administrators 
should  not  assign  the  premises  thereby  demised  without  the  consent  of 
the  lessor,  and  that  no  consent  was  given :  Held,  upon  demurrer,  first, 
that  the  replication  was  bad,  inasmuch  as  the  covenant  of  the  lessee  not 
to  assign  did  not  estop  the  assignee  from  setting  up  the  assignment; 
and,  seoondly,  that  the  action  being  founded  on  privity  of  estate,  the 
liability  of  tiie  defendant  ceased  as  soon  as  the  privity  of  estate  was 
destroyed. 

Declaration  stated  that  one  B.  Cheatle,  deceased,  before  the 
tune  of  making  the  indenture  thereinafter  mentioned,  was  seised 

t  Cited  and  followed  by  Denman,  J.  in  Hopkinson  v.  Lovering  (1883) 
11  Q.  B.  D.  92,  97,  62  L.  J.  Q.  B.  391,  393.— E.  C. 
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in  his  demesne  as  of  fee  of  the  tenements  with  the  appurtenants  Paul 
thereinafter  mentioned  to  have  been  demised,  to  wit,  at,  &c. ;  kubsb. 
and  being  so  seised  on  the  SOth  of  April,  1816,  at,  &e.,  by  a 
certain  indenture  then  made  between  Cheatle  of  the  one  part, 
and  one  Copeland,  of  the  other  part,  Cheatle,  for  the  considera- 
tions therein  mentioned,  granted  and  demised  to  Copeland 
certain  premises,  with  the  appurtenants.  Habendum  from  the 
11th  October,  1815,  for  the  term  of  twenty-one  years,  at  a  rent 
of  80Z.,  payable  half-yearly.  Covenants  by  Copeland,  for  pay- 
ment of  rent.  Averment,  that  all  the  estate,  right,  title,  and 
interest  of  Copeland,  by  assignment  vested  in  the  defendants, 
whereby  they,  as  assignees  as  aforesaid,  then  entered  upon  the 
demised  premises,  with  the  appurtenants,  and  became  and  still 
were  possessed  thereof,  for  the  residue  of  the  term ;  that  being 
so  possessed,  and  the  reversion  belonging  to  Cheatle,  he,  on  the 
27th  March,  1828,  by  will,  devised  the  reversion  to  the  plaintiffs, 
their  heirs,  &c.,  and  died  on  the  8th  September,  1826.  Breach, 
non-payment  of  half  a  year's  rent,  due  the  11th  October,  1827. 
Plea,  that,  before  the  rent  became  due,  the  defendants  assigned 
all  their  estate,  right,  title,  *and  interest  in  the  demised  premises  [  *487  ] 
to  Edmund  Nurse,  the  elder.  Beplieation,  that  in  and  by  the 
indenture  of  lease  Copeland  for  himself,  his  executors,  adminis- 
trators, and  assigns  covenanted  that  he,  Copeland,  his  executors 
or  administrators,  should  not  assign,  underlease,  dispose  of,  or 
grant  any  part  of  the  premises  thereby  demised,  to  any  person, 
without  the  consent  of  Cheatle,  his  heirs,  or  assigns  ;  that  neither 
Cheatle,  in  his  lifetime,  nor  the  plaintiffs,  since  his  death,  had 
given  any  such  consent.    General  demurrer. 

KeUy  for  the  plaintiffs  : 

The  question  raised  by  the  demurrer  to  the  replication  is, 
whether  a  covenant  by  the  lessee,  his  executors,  administrators, 
and  assigns,  not  to  assign,  continues  in  force  after  the  lessor 
has  once  given  a  license  to  assign  ?  and,  if  it  does,  whether  the 
assignment  pleaded  by  the  defendants  is  not  void  ?  If  the  lease 
had  contained  a  proviso  for  re-entry  for  breach  ol  such  a  cove- 
nant, and  an  ejectment  had  been  brought,  the  license  to  assign 
would  have  been  an  answer  to  the  action,  because  the  condition 
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Paul  would  thereby  have  been  destroyed.  In  Lhimpor's  caset  it  was 
NuBSB.  held,  that  the  alienation  by  license  to  the  assignee  determined 
the  condition,  so  that  no  alienation  afterwards  made  by  him 
could  be  a  breach  of  the  proviso,  or  give  the  lessor  a  right  of 
entry,  for  the  lessors  could  not  dispense  with  an  alienation 
for  one  time,  and  insist  that  the  same  estate  should  remain 
subject  to  the  proviso  after.  The  reasons  given  in  that  case 
apply  to  a  condition,  and  not  to  a  covenant.  Besides,  this  rule 
of  law  should  not  be  extended  :  Doe  d.  Boscawen  v.  Bliss.X  The 
[  *488  ]  question  in  *this  case  must  be  considered  as  if  the  cases  upon 
conditions  had  never  been  decided.  The  covenant  must  be  con- 
strued according  to  the  intention  of  the  parties.  The  object 
of  such  a  covenant  is  to  secure  to  the  landlord  a  responsible 
tenant.  That  intention  will  be  best  effectuated  by  holding  that 
such  a  covenant  will  continue  in  force,  so  as  to  have  the  effect 
of  preventing  the  tenant  at  all  times  from  assigning,  without 
the  license  of  the  lessor. 

(HoLROYD,  J. :  The  general  principle  is,  that  a  lessee  may 
assign  his  interest  in  the  term.  But  the  lessor  may  restrain  the 
lessee  from  assigning  by  proviso  or  covenant ;  and  if  he  grants 
the  term,  subject  to  a  condition  that  it  shall  cease  if  the  lessee 
assigns,  an  assignment  by  the  lessee  will  be  void.  But  if  the 
lessor,  as  in  this  case,  restrain  the  lessee  from  assigning  by 
covenant  only,  the  latter  by  assigning  commits  a  breach  of 
covenant,  but  the  assignment  itself  is  not  void.) 

Assuming  that  the  assignment  is  not  absolutely  void ;  still 
as  between  the  plaintiffs  and  defendants,  the  latter  are  estopped 
from  setting  up  their  own  breach  of  covenant  as  an  answer 
to  the  action,  on  the  principle  that  no  man  can  take  advantage 
of  his  own  wrong. 

(HoLBOYD,  J.:   If  the  obligation  to  perform  such  a  covenant 

arises  from  the  privity  of  estate,   that  obligation  will  cease 

when  the  privity  of  estate  is  destroyed ;   and  if,  in  point  of 

law,   the  interest  which  the  defendants  had  in  the  land  is 

t  4  Co.  Eep.  119.  X-k  Taunt.  735. 
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divested  out  of  them,  they  may,  in  answer  to  this  action,  which        Paul 
is  founded  on  privity  of  estate,  plead  that  their  estate  and      nubse. 
interest  has  ceased.) 

Batley,  J. : 

This  action  being  founded  on  privity  of  estate,  the  obligation 
of  the  defendants  to  perform  the  covenant  arose  only  from  their 
filling  the  particular  ^character  of  assignees  of  the  estate,  which  [  *489  ] 
the  lessee  had  under  the  lease.  As  soon,  therefore,  as  they  ceased 
to  be  assignees,  their  obligation  to  perform  the  covenant  was  at 
an  end.  The  plaintiffs'  remedy  is  by  an  action  on  the  covenant 
not  to  assign.  Besides,  it  may  admit  of  some  doubt  whether 
the  defendant  is  within  the  covenant ;  for  the  lessee  only  cove- 
nants that  he,  his  executors  or  administrators,  will  not  assign. 
The  judgment  of  the  Court  must  be  for  the  defendant. 

JvdgmtntfoT  the  defendant  A 


DOE  D.  CHARLES  PRIDEAUX  BRUNE  and  EDWARD        ism. 
COODE  V.  WILLIAM  MARTYN  the  Younger.  [  497  ] 

(8  Bam.  &  Cress.  497—527 ;  S.  C.  2  Man.  &  By.  485 ;  7  L.  J.  K.  B.  60.) 

By  marriage  settlements  between  W.  M.  and  T.  M.,  son  and  heir 
apparent  of  W.  M.,  of  the  first  part ;  J.  H.  and  Mary  H.  of  the  second 
part;  and  L.  G.  and  J.  H.,  trustees,  of  the  third  part;  W.  M.  and 
T.  M.  bargained  and  sold  to  the  trustees  certain  lands  called  Ninnisses 
and  Sandry*s  Fields,  and  other  lands  called  Varwell,  then  in  possession 
of  W.  M.  and  T.  M.,  to  hold  unto  the  trustees,  their  heirs  and  assigns, 
as  to  Sandry's  Fields  and  Ninnisses,  to  the  use  of  W.  M.  for  life ; 
remainder  to  the  use  of  the  trustees  during  the  life  of  W.  M.  upon  trust 
to  preserve  contingent  remainders,  with  remainder  to  the  use  of  the  said 
T.  M.  for  life,  remainder  to  the  said  trustees  and  their  heirs  during 
the  life  of  T.  M.  upon  trust  to  preserve  contingent  remainders,  with 
remainder  to  the  first  and  other  sons  of  T.  M.  by  M.  H.  successively  in 
tail  male,  with  remainder  to  the  use  of  the  right  heirs  male  of  T.  M.  for 
ever ;  and  as  to  all  ihe  other  settled  premises  to  the  use  of  T.  M.  for  life, 
with  remainder  to  the  use  of  trustees,  their  heirs  and  assigns,  during  the 
life  of  T.  M.,  in  trust  to  preserve  contingent  remainders,  with  remainder 
to  the  use  of  M.  H.  for  her  life,  for  raising  out  of  the  rents  and  profits 
an  annuity  of  25/.  per  annum,  and  subject  thereto  to  the  use  of  the  first 

t  See  2>o€  d.  Chure  v.  Smith,  15  B.  E.  660  (5  Taunt.  795). 
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aud  other  sons  of  T.  M.  by  M.  H.  successiyely  in  tail  male,  with  remainder 
for  want  of  issue  male  by  T.  M.  on  the  body  of  M.  H.  begotten ;  or  if 
such  issue  male  should  die  without  issue  male,  and  T.  M.  should  have 
any  daughter  or  daughters  by  M.  H.  at  the  time  of  his  death,  then  that 
the  trustees,  their  heirs  and  assigns,  should  stand  seised  of  the  said 
hereditaments  to  the  use  of  the  issue  female  of  T.  M.  by  M.  H.,  for 
raising  portions  as  therein  mentioned  to  such  daughter  and  daughters ; 
and  that  until  twenty-one  the  trustees  and  their  heirs  should  out  of  the 
rents  raise  such  maintenance  of  such  daughter  and  daughters  as  to  the 
trustees  should  seem  meet,  and  after  raising  the  said  sums  for  the  main- 
tenance for  such  daughter  and  daughters  as  aforesaid,  or  in  default  of 
issue  female,  to  the  use  of  the  right  heirs  male  of  T.  M.  for  ever :  Held, 

First,  that  the  last  words  were  words  of  limitation  and  not  of  purchase, 
and  that  T.  M.  took  the  ultimate  remainder  in  fee ;  and, 

Secondly,  if  they  were  words  of  purchase  still  they  would  create  a 
contingent  remainder  during  the  life  of  T.  M.,  which  would  vest  imme- 
diately upon  his  death  in  his  heir,  who  might  devise  the  same. 

Thirdly,  that  by  the  limitation  as  to  the  Varwell  and  Crugmere  Closes, 
the  trustees  took  an  estate  only  during  the  infancy  of  the  daughters ;  and. 

Fourthly,  even  if  they  took  a  fee,  it  was  a  fee  determinable  when  the 
portions  should  have  been  raised ;  and  twenty  years  of  possession  adverse 
to  their  claim  having  occurred,  the  presumption  was,  that  the  right  of  the 
trustees  had  been  released  and  satisfied. 

T.  M.  died  leaving  two  sons,  who  died  without  issue.  The  survivor 
of  them  devised  the  estate  to  his  wife  for  life,  remainder  to  all  and  every 
the  children  of  Eichard  £.  and  M.  P.  who  should  be  living  at  the  time 
of  Lis  wife^s  death.  There  were  living  at  her  death  in  March,  1824, 
nine  children  of  B.  £.  and  M.  P.  In  April,  1824,  A.  B.  entered  upon 
the  lands  comprised  in  the  marriage  settlement,  and  kept  possession, 
and  in  May,  1824,  all  the  children  of  B.  £.  and  M.  P.  by  lease  and 
release  conveyed  the  lands  comprised  in  the  marriage  settlement  in 
given  proportions  to  a  purchaser :  Held,  that  the  children  of  B.  £.  and 
M.  P.  might  convey  their  interests  without  having  first  made  any  entry 
into  the  land,  although  A.  B.  was  in  possession. 

Ejectment  for  the  recovery  of  certain  lands  in  the  parish^ 
of  Padstow,  in  the  county  of  Cornwall.  At  the  trial  before 
Burrough,  J.,  at  the  Lent  Assizes  for  *that  county  in  1825,  a 
verdict  was  found  for  the  plaintiffs,  subject  to  the  opinion  of 
this  Court  on  the  following  case: 

By  indentures  of  lease  and  release,  dated  the  6th  and  6th  of 
November,  1722,  the  release  being  tripartite,  and  made  between 
William  Martyn,  Gent,  and  Thomas  Martyn,  Gent,  son  and  heir 
apparent  of  the  said  W.  Martyn,  of  the  first  part,  Jenefer  Hooper, 
widow,  and  Martha  Hooper,  her  daughter,  of  the  second  part, 
and  Lawrence  Growden,  Gent,  and  John  Hooper,  Gent,  of  the 
third  part,  in  consideration  of  a  marriage  then  intended  between 
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said  Thomas  Martyn  and  said  Martha  Hooper,  and  of  the  marriage       Doe  d. 

portion  of  Martha  Hooper,  and  for  securing  to  her  a  competent  t. 

jointure,  and  for  limiting  the  said  hereditaments  thereinafter      Mabtyn. 

mentioned ;  and  in  consideration  of  10^.,  W.  Martyn  and  T.  Martyn 

did  grant,  bargain,  sell,  alien  and  enfeoff,  remise,  release,  convey, 

assure  and  confirm  unto  the  said  L.  Growden  and  John  Hooper 

one  field  called  Ninnisses,  in  the  village  of  Tretor,  in  Padstow, 

two  fields  called  Sandry's  Fields,  lying  in  the  village  and  fields 

of  Crugmere,  in  Padstow,  and  divers  other  fields,  amongst  which 

were  some  called  the  Varwell  Closes  in  Crugmere,  in  Padstow, 

all  which  said  premises  were  then  in  the  possession  of  the  said 

W.  Martyn  and  T.  Martyn,  or  one  of  them.    And  the  reversion, 

&c.  and  all  the  estate,  &c.  and   all  deeds,  &c.  to  hold  unto 

L.  Growden  and  John  Hooper,  their  heirs  and  assigns ;  as  to 

Sandry's  Fields  and  Ninnisses,  to  the  use  of  the  said  W.  Martyn 

for  life,  remainder  to  the  use  of  L.  Growden  and  John  Hooper, 

and  their  heirs  during  the  life  of  said  W.  Martyn,  upon  trust  to 

preserve  contingent  remainders,  with  remainder  to  the  use  of  the 

said  Thomas  Martyn  for  life,  remainder  *to  the  use  of  the  said       [  '^^^  ] 

trustees  and  their  heirs  during  the  life  of  the  said  Thomas  Martyn, 

upon  trust  to  preserve  contingent  remainders,  with  remainder  to 

the  use  of  the  first,  second,  third,  &c.  and  other  sons  of  the  said 

Thomas  Martyn  by  the  said  Martha  Hooper  successively  in  tail 

male,  with  remainder  to  the  use  of  the  right  heirs  male  of 

Thomas  Martyn  for  ever.     And  as  to  all  other  of  the  said  settled 

premises,  to  the  use  of  Thomas  Martyn  for  life,  with  remainder 

'to  the  use  of  the  trustees,  their  heirs,  and  assigns,  during  the  life 

of  Thomas  Martyn,  in  trust  to  preserve  contingent  remainders, 

with  remainder  to  the  use  of  Martha  Hooper  for  her  life,  for 

raising  out  of  the  rents  and  profits  an  annuity  of  25Z.  and  subject 

thereto,  to  the  use  of  the  first,  second,  third,  and  other  sons  of 

Thomas  Martyn  by  Martha  Hooper  successively  in  tail  male,  with 

remainder  for  want  of  male  issue  by  Thomas  Martyn  on  the  body 

of  Martha  Hooper,  or  if  such  issue  male  should  die  without  issue 

male,  and  Thomas  Martyn  should  have  any  daughter  or  daughters 

on  the  body  of  Martha  Hooper  lawfully  begotten  and  living  at  the 

time  of  his  death ;  then  that  Lawrence  Growden  and  John  Hooper, 

their  heirs  and  assigns,  should  stand  and  be  seised  of  the  said 
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DoKd.       hereditaments  to  the  use  and  behoof  of  the  issue  female  of 
^,  Thomas  Martyn  on  the  body  of  Martha  Hooper,  for  raising  and 

Mabtyk.  levying  out  of  the  rents,  issues,  and  profits  thereof  such  sum  and 
sums  of  money  to  pay  and  satisfy  such  portion  and  portions  to 
and  with  such  daughter  and  daughters  at  such  time  and  times  as 
are  hereinafter  mentioned,  that  is  to  say,  if  one  daughter,  the 
sum  of  6002.,  and  if  two  daughters,  to  each  of  them  the  sum  of 
4002.,  and  if  more  than  two  daughters,  the  sum  of  8002.  to  be 

[  'soo  ]  equally  divided  between  them  at  *twenty-one ;  but  if  it  should 
happen  that  the  said  sums  and  sum  aforesaid  could  not  be  advanced 
and  risen  by  and  out  of  the  profits  of  the  said  hereditaments  at 
the  times  of  payment  thereof  as  aforesaid,  then  and  notwith- 
standing the  said  premises  should  stand  and  be  charged  with  the 
payment  of  the  portion  or  portions  aforesaid,  when  and  as  soon 
after  as  the  same  could  be  advanced  and  raised  out  of  the  rents, 
issues,  and  profits  thereof.  And  that  until  twenty-one  the  trustees 
and  their  heirs,  and  the  survivor  of  them  and  his  heirs,  should, 
out  of  the  rents,  raise  such  maintenance  of  such  daughter  and 
daughters  as  to  the  said  trustees,  their  heirs,  and  assigns  should 
seem  meet  and  convenient.  Proviso,  that  if  such  daughters  should 
marry  without  consent,  or  the  said  Thomas  Martyn  should  by 
deed  or  will  revoke  the  said  portions,  the  same  portions  should  go 
to  such  other  persons  as  the  said  Thomas  Martyn  should  direct. 
And  from  and  after  raising,  levying,  and  paying  of  the  sum  and 
sums  of  money  as  aforesaid  to  and  for  the  maintenance  and  educa- 
tion and  portion  to,  for,  and  with  such  daughter  and  daughters 
as  aforesaid,  or  for  default  of  issue  female,  to  the  use  and  behoof 
of  the  right  heirs  male  of  the  said  Thomas  Martyn  for  ever,  and 
so  that  all  and  singular  the  thereby  granted  and  conveyed 
premises,  with  the  appurtenances,  should  go,  descend,  and  be  in 
the  blood,  name,  and  family  of  Thomas  Martyn  and  his  heirs  and 
assigns  for  ever. 

William  Martyn,  one  of  the  settlors,  died  in  the  year  1722,  and 
Thomas  Martyn,  the  other  settlor,  died  in  1740,  leaving  issue  two 
sons,  William,  his  eldest  son  and  heir,  and  Hooper.  William, 
the  eldest  son,  entered  into  the  estates  in  question,  and  died  with- 
out issue,  in  1779,  leaving  Hooper,  his  brother  and  heir,  and  he, 

[  *50l  ]       *after  the  death  of  his  brother  William,  entered  into  the  premises 
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and  continued  in  possession  of  them  till  1795,  when  he  died,       Dosd. 
leaving  no  issue.     The  only  other  issue  of  Thomas  Martyn,  the  «. 

settlor,  were  Martha  Martyn  and  Grace  Martyn.  Martha  died  ^-^^ttk, 
in  1798,  unmarried,  and  without  issue.  Grace  married  James 
Elliott,  who  died  in  1761,  leaving  the  following  issue:  1st, 
Thomas  Elliott ;  2nd,  Bichard  Elliott,  who  married  Agnes  Best ; 
Srd,  Martha  Elliott,  who  married  Parnall.  Bichard  Elliott  had 
three  children:  1st,  W.M.  Elliott;  2nd,  Agnes  Elliott,  who  married 
Joseph  Martyn ;  Srd,  Grace  Elliott.  Martha  Parnall  had  several 
children:  1st,  William  Parnall;  2nd,  Andrew  Parnall;  Srd, 
John  Parnall ;  4th,  Grace  Parnall,  who  married  Samuel  Thomas; 
5th,  Edward  Parnall ;  6th,  Mary  Parnall.  On  the  26th  September, 
1795,  Hooper  Martyn  made  his  will  in  writing,  duly  executed 
according  to  the  Statute  of  Frauds,  bearing  date  the  day  and  year 
last  aforesaid,  by  which  he  devised  all  the  premises  in  question 
to  his  wife  Peggy  (afterwards,  by  her  second  marriage,  called 
Peggy  Hoblyn)  for  life,  with  remainder  to  all  and  every  the  son 
and  sons,  daughter  and  daughters,  of  his  nephew  Bichard  Elliott, 
and  of  his  niece  Martha  Parnall,  who  should  be  living  at  the  time 
of  the  decease  of  his  said  wife,  share  and  share  alike,  as  tenants 
in  common,  and  not  as  joint- tenants,  and  to  their  heirs  and 
assigns  for  ever.  Peggy  Hoblyn  died  12th  March,  1824,  and  at 
the  time  of  her  death  the  issue  of  Bichard  Elliott  and  Martha 
Parnall  then  alive  and  entitled  (if  by  law  they  might  be  so 
entitled)  to  take  under  Hooper  Martyn's  will,  were  the  several 
persons  above  named.  No  evidence  was  given  of  the  actual 
raising  of  the  sums  directed  to  be  raised  by  the  settlement  of 
1722  for  the  benefit  of  the  female  issue,  *and  charged  on  part  of  [  •502  ] 
the  premises  in  question,  but  on  the  death  of  Hooper  Martyn,  his 
widow  and  devisee  as  aforesaid  took  possession  of  all  the  premises, 
and  continued  in  the  enjoyment  of  them  from  that  time  without 
interruption,  except  as  hereinafter  mentioned.  For  some  time 
previously  to  Michaelmas,  1822,  one  Hawken  had  been  tenant,  to 
Mr.  and  Mrs.  Hoblyn,  of  the  closes  called  Ninnisses  and  Sandry's 
Fields,  but  his  tenancy  ended  at  that  time ;  and  shortly  before  he 
quitted  possession  he  was  served  with  the  following  notice,  signed 
by  the  defendant's  father :  ''  Whereas  I  claim  to  be  owner  and 
proprietor  of  all  those  fields  called  Sanders  or  Sandry's  Fields, 
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Doe  d.  and  Ninnisses  Park,  situate  within  the  parish  of  Padstow,  in  the 
r,  county  of  Cornwall,  which  yon  now  occapy  at  an  annual  rent : 

JiAKTTy.  jjQ^  J  ^Q  hereby  give  you  notice,  that  I  intend  to  institute  legal 
proceedings  for  the  recovery  thereof;  and  further,  that  you  are 
not  to  pay  any  rent  which  now  is,  or  hereafter  may  accrue,  due, 
for  the  same  to  any  person  or  persons  whomsoever,  without  my 
knowledge  and  consent.  Dated  this  Srd  day  of  June,  1822." 
Shortly  after  Hawken  had  quitted  these  premises  the  defendant's 
father  went  to  all  the  closes,  claiming  to  enter  as  lawful  heir,  to 
take  possession,  and  cut  a  turf,  in  the  several  closes,  but  he  did 
not  keep  or  continue  in  possession.  Mr.  Hoblyn  received  the 
rent  due  at  Michaelmas,  1822 :  he  could  not  then  get  another 
tenant,  but  he  afterwards  let  the  premises  to.  one  Betallick.  At 
Michaelmas,  1828,  the  defendant,  with  his  father,  went  again  to 
the  several  closes,  and  turned  out  the  cattle  then  therein ;  and  in 
April,  1824,  they  went  again,  and  began  to  plough  the  fields, 
which  was  objected  to  on  the  part  of  Mr.  Brune,  but  the  defen- 
[  ^^06  ]  dant  persisted,  and  has  kept  possession  since  that  *time.  After 
Michaelmas,  1824,  the  defendant  paid  the  reeve  of  the  manor  of 
Trevose,  one  year's  chief  rent  for  Sandry's  Fields  and  the  Varwell's 
parcel  of  the  premises  in  question  due  to  the  said  manor. 

By  indentures  of  lease  and  release,  bearing  date  the  6th  and 
7th  of  May,  1824,  the  children  of  Bichard  Elliott  and  Martha 
Pamall  living  at  the  time  of  Peggy  Hoblyn's  death,  (the  husbands 
of  the  married  female  children  being  parties  to  the  deeds,)  con- 
veyed their  interest  to  the  lessors  of  the  plaintiff.  These  deeds 
recited  several  former  conveyances,  and,  amongst  others,  deeds 
of  lease  and  release,  and  a  fine  sur  conusance  de  droit,  (fee.  by 
Joseph  Martyn  and  Agnes  his  wife,  formerly  Agnes  Elliott,  unto 
Edward  Coode  and  his  heirs,  of  Michaelmas  Term,  48  Geo.  III., 
and  lease  and  release  and  a  fine  sur  conusance  de  droit  comme  ceo 
by  Samuel  Thomas  and  Grace  his  wife,  formerly  Grace  Parnall, 
to  the  said  Edward  Coode,  of  Trinity  Term,  54  Geo.  III. 

In  Trinity  Term,  1824,  a  fine  was  levied  in  pursuance  of  a 
warrant  contained  in  the  deed  of  May,  1824 ;  and  the  third  pro- 
clamation was  in  Hilary  Term,  1825. 

The  declaration  contained  two  demises  of  the  same  date,  viz. 
the  1st  of  September,  1824,  the  first  by  C.  P.  Brune,  and  the 
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second  by  Edward  Coode,  and  the  premises  sought  to  be  recovered  Dob  d. 

were  Ninnisses,   Sandrj's  Fields,  and   the  Yarwell  Closes  in  «. 

Crugmere.    This  case  was  argued  at  the  sittings  in  banc,  after  Mabttk. 
last  Easter  Term,  by 

Preston  for  the  lessors  of  the  plaintiff : 

According  to  the  general  rules  of  law,  and  the  rule  in  Shelley's 
case,t  *  wherever  an  estate  for  life  is  given  to  the  ancestor  with  C  *^^  ] 
a  limitation  to  his  heirs  in  any  way,  the  two  estates  unite,  and, 
therefore,  in  this  case  the  estate  for  life  given  to  T.  Martyn  by 
the  settlement  united  with  the  ultimate  remainder  to  his  right 
heirs  male,  and  became  either  an  estate  in  tail  or  in  fee  to  him 
and  his  male  heirs.  For  want  of  words  of  procreation  it  was  not 
an  estate  tail;  if  an  estate  in  fee  the  word  ''male"  must  be 
rejected,  for  no  one  can  create  a  new  rule  of  descent,  and  then  it 
was  an  estate  in  fee-simple :  Lord  Osstdston's  case,  it  Dawes  v. 
Ferrers f^  where  Lord  Macclesfield  said  he  would  not  allow  the 
Bar  to  dispute  what  was  the  foundation  and  land-mark  of  the 
law,  viz.  that  under  such  circumstances  the  word  "  male"  must 
be  rejected,  and  the  estate  given  to  the  heir  general.  Under  that 
settlement,  then.  Hooper  Martyn  had  a  vested  remainder  in  fee 
at  the  time  when  his  will  was  made,  and  under  his  devisees  the 
lessors  of  the  plaintiff  claim.  This  applies  equally  to  all  the- 
property;  for  although  the  second  division  of  it  was  given  to- 
trustees  and  their  heirs  to  the  use  of  the  issue  female  for  certain 
purposes,  it  must  be  presumed  that  those  purposes  have  been 
long  since  answered.  The  only  point  that  can  be  made  for  the 
defendant  is,  that  he,  by  entering  after  the  death  of  Peggy  Hoblyn, 
disseised  the  devisees  of  Hooper  Martyn,  and  that  the  fine  after- 
wards levied  by  them  works  by  estoppel  to  protect  the  disseisor.. 
But  no  disseisin  is  found  by  the  case ;  and  even  supposing  the 
estoppel  to  apply,  the  lessor  of  the  plaintiff  is  still  entitled  to  two 
ninth  shares ;  for  in  the  lifetime  of  Peggy  Hoblyn,  Agnes  Elliott 
and  Grace  Thomas,  two  of  the  nine  devisees  of  Hooper  Martyn, 
by  lease  and  release  and  fine  sur  conusance  de  *  droit  come  [  •sos  ] 
ceo,  conveyed  their  shares  to  the  lessor  of  the  plaintiff,  and, 

t  1  Co.  Eep.  93.  §  2  P.  Wms.  1. 

X  3  Salk.  336,  11  Mod.  189. 
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Dos  d.  therefore,  he  has  a  title  by  estoppel  to  those  two  shares  prior  to  any 
title  by  estoppel  which  the  defendant  can  in  any  way  set  up : 
Helps  V.  Hereford  A  However,  as  there  was  no  disseisin  by  the 
defendant,  his  argument  as  to  the  estoppel  is  unavailing. 


V. 


Farqvhar  Eraser^  contra : 

The  words  ''heirs  male,"  in  the  ultimate  remainder  in  the 
settlement  of  1722,  are  words  of  purchase.  It  must  be  admitted, 
that  the  rule  in  Shelley's  case  is  not  to  be  dispensed  with,  unless 
there  is  a  clear  intent  to  make  use  of  the  latter  words  as  words 
of  purchase.  But  Feame|  says,  ''  Some  instances  there  are  even 
in  cases  at  common  law  wherein  the  subsequent  limitation  to  the 
heirs  of  the  body  has  been  so  qualified  and  corrected  by  other 
additional  words,  as  to  amount  to  words  of  purchase  and  not  of 
limitation."  And  they  were  held  to  be  words  of  purchase  in 
Wakerv.  Snowe,^  and  Lisle  v.  Oray,\\  inasmuch  as  it  was  pre- 
-fiumed  that  the  parties  intended  to  use  them  in  that  sense.  Now, 
here  these  words  cannot  create  an  estate  tail  for  want  of  words  of 
procreation,  neither  can  they  create  an  estate  in  fee,  unless  the 
^ord  "  male  "  be  rejected,  and  no  word  ought  to  be  rejected  if  a 
.sensible  meaning  can  be  given  to  it.  By  construing  these  as 
^ords  of  purchase,  they  will  bear  a  sensible  meaning,  and  the 
ultimate  declaration  of  an  intention  to  keep  the  estate  in  the 
family  and  name  of  Martyn  shews  that  to  be  the  true  meaning  in 
which  they  were  used.  If  so,  at  the  date  of  Hooper  Martyn's 
[  *506  ]  will  this  remainder  was  contingent,  *and,  therefore,  could  not  be 
devised. 

(Baylby,  J. :  Suppose  these  to  be  words  of  purchase,  and  that 
there  is  no  person  answering  the  description,  then  is  not  the  effect 
the  same  as  if  they  had  not  been  in  the  deed  ?) 

The  remainder  was  contingent  until  the  death  of  the  particular 

tenant  for  life,  and  if  at  that  time  there  was  no  person  answering 

to  them,  the  estate  would  descend  to  the  heir  of  the  settlor.     But 

in  this  case  Thomas  Elliott  is  the  heir  general,  and  there  is  no 

demise  by  him. 

t  20  E.  B.  416  (2  B.  &  Aid.  242).  §  Palmer,  359. 

X  Gontin.  Hem.  148,  6th  ed.  ||  2  Lev.  223. 
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(Baylet,  J. :  If  by  will  an  estate  is  given  to  A.  for  life,  remainder  dob  d. 

to  B.  in  fee  if  he  be  living  at  his  death,  on  the  testator's  death  v. 

would  any  thing  descend  to  his  heir,  or  what  would  become  of  ^^""'' 
the  fee  ?) 

It  would  be  in  abeyance,  and  would  not  descend  to  the  heir  liable 
to  be  divested  on  the  happening  of  the  contingency. 

(Baylby,  J.:  According  to  Purefoy  v.  Rogers y\  the  fee  would 
not  be  in  abeyance,  but  in  this  case  would  be  in  Hooper  Martyn, 
and  by  him  devisable.) 

That  question  was  only  on  a  devise,  and  not  on  a  settlement  by 
lease  and  release.  But  supposing  this  point  to  be  in  favour  of 
the  lessor  of  the  plaintiff  as  to  the  Ninnisses  and  Sandry's  Field, 
it  does  not  affect  the  residue  of  the  property  which  was  settled  to 
different  uses.  In  those  lands  the  trustees  took  an  estate  in  fee. 
The  sums  of  money  for  the  portions  of  the  daughters  were  not 
raisable  until  after  Hooper  Martyn's  death  without  male  issue, 
which  happened  in  1795.  If  the  trustees  took  the  fee,  no  estate 
could  be  limited  after  it,  although  it  was  determinable,  and  then 
the  interest  in  the  heirs  of  T.  Martyn  was  only  an  equitable 
interest.  The  words  are  large  enough  to  give  the  fee  to  the 
trustees,  and  *there  is  no  definite  period  at  which  the  estate  was  [  •sot  ] 
to  cease,  they,  therefore,  took  the  fee :  Doe  v.  Willan.l  If  the 
trustees  took  only  a  chattel  interest,  it  is  not  stated  that  the 
portions  have  been  raised,  and  that  should  be  decided  by  a  jury ; 
the  Court  will  not  make  the  presumption:  Doe  v.  Passingham.^ 
In  the  next  place,  it  cannot  be  denied  that  the  interests  created 
by  Hooper  Martyn's  will  subsequent  to  the  death  of  Peggy  Hoblyn 
were  contingent,  and  such  an  interest  cannot  be  assigned  at  law : 
Lampet'a  case,  1 1  although  according  to  the  words  of  the  Statute  of 
Wills  it  may  be  devised  :  Doe  v.  Tomkinson.^  If  so,  the  lease  and 
release  by  Agnes  Elliott  and  Grace  Thomas  conveyed  no  estate. 
Neither  did  the  fines  give  any  title,  but  on  the  contrary,  they 

t  2  Saund.  381.  \\  10  Co.  Bep.  46,  et  ibid.,  note  (D), 

t  20  E.  R.  356  (2  B.  &  Aid.  84),  IF  2  M.  &  S.  165. 

§  30  E.  E.  327  (6  B.  &  0.  305). 
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Doe  d.       operate  as  an  extinguishment  of  the  contingent  interest  of  those 

„.  two  persons :  Buckler* s  case,t  Weale  v.  Lower,  t 

Mabttk. 

(Bayley,  J. :  It  was  there  held  that  the  fine  operated  by  way 
of  estoppel.) 

That  was  a  fine  sur  concessit,  and  the  fifth  resolution  is  express, 
that  if  it  had  been  levied  in  fee  it  would  have  destroyed  the  con- 
tingent use.  In  Vick  v.  Edwards,^  Lord  Talbot  says,  that  a 
fine  levied  of  a  contingent  interest  will  pass  a  good  title  by  way 
of  estoppel,  but  he  does  not  mention  the  species  of  fine ;  and  as 
he  refers  to  Weale  v.  Loiver,  probably  a  fine  sur  concessit  must 
have  been  meant.  This  is  explained  in  the  fourth  resolution  in 
Weale  v.  Lower,  where  it  is  said,  "  A  fine  was  levied  sur  concessit 
for  years ;  it  did  not  displace  the  fee ;  and  when  that  vested  it  fed 
[  *^os  ]  the  estoppel,  and  then  the  estate  by  ''^estoppel  became  an  estate 
in  interest,  and  was  the  same  as  if  the  contingency  had  happened 
before  the  fine  was  levied. ' '  Helps  v.  Hereford,  \  \  cited  on  the  other 
side,  is  distinguishable.  There,  while  the  fee-simple  was  in  the 
ancestor,  the  heir  conveyed  by  fine.  It  could  only  operate  by 
estoppel.  The  heir  had  no  interest  to  convey.  It  was,  therefore, 
like  the  common  case  of  a  deed  between  two  parties ;  the  one 
professing  to  convey  having  no  interest,  it  works  by  estoppel. 
Here,  however,  the  party  to  the  fine  had  an  interest  devisable  or 
descendible,  although  not  assignable.  Davies  v.  Bush,^  and 
Tyrrell  v.  Marsh,\\  are  exceptions  from  the  general  rule,  and 
merely  decide  that  a  fine  will  not  have  the  effect  of  extinguishing 
powers  where  that  appears  to  be  contrary  to  the  intention  of  the 
parties. 

(Baylby,  J. :  The  fine  in  this  case  clearly  was  not  levied  for 
the  purpose  of  extinguishing  the  interest.) 

Neither  could  that  intent  be  supposed  to  exist  in  any  of  the  cases 
where  it  has  been  held  so  to  operate.    Lastly,  as  no  entry  was 

t  2  Co.  Bep.  66,  6th  resolution.  ||  20  B.  B.  416  (2  B.  &  Aid.  242). 

t  Pollexf.  64.  If  M*Cleland  &  Younge,  58. 

S  3  P.  Wms.  372.  tt  28  B.  B.  577  (3  Bing.  31). 
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made  by  the  devisees  of  Hooper  Martyn  after  the  death  of  his       dob  d 
widow,  no  conveyance  of  their  interest  could  be  made,  and  in  the  r, 

declaration  there  is  no  demise  by  them.  Mabttk. 

(Baylby,  J. :  If  they  could  demise  for  the  purpose)  of  bringing 
ejectment,  why  could  they  not  convey  ?) 

The  case  of  Ooodright  v.  Forrester^  shews  that  a  person  having  a 
right  of  entry  may  demise  but  cannot  convey  it.  Here  the  defen- 
dant Martyn  was  an  intruder,  if  not  a  disseisor,  and  after  intrusion 
an  entry  must  be  made  by  the  party  entitled  before  he  can  convey. 
In  Co.  Lit.  49  a,  it  is  said,  ''  If  the  feoffor  be  out  of  possession, 
(not,  if  he  be  disseised,)  neither  fine,  recovery,  indenture  of 
bargain  *and  sale  enrolled,  nor  other  conveyance,  doth  avoid  an  [  *^^  1 
estate  by  wrong,  and  reduce  clearly  the  estate  of  the  feoffor  and 
make  a  perfect  tenant  of  the  freehold,  but  only  livery  of  seisin  upon 
the  land ;  "  and  Butcher  v.  Butcherl  confirms  this  view  of  the  case. 

Preston,  in  reply : 

The  first  point  made  for  the  defendant  is  clearly  answered  by 
Lord  Osaidston's  case,  and  Counden  v.  Gierke,^  which  shews  that 
where  the  words  '*  heirs  male  "  have  been  treated  as  words  of 
purchase,  it  has  been  held  necessary  that  the  party  claiming  to 
take  under  them  should  be  both  heir  and  male.  If  they  are 
meant  to  point  out  a  special  heir,  that  can  only  be  in  case  of -an 
estate  tail,  which  this  clearly  was  not.  As  to  the  second  point, 
whatever  was  undisposed  of  by  the  settlement  was  not  in  abeyance, 
but  vested  in  the  heir  of  Thomas  Martyn,  until  it  could  vest 
according  to  that  deed,  and  in  the  mean  time  was  grantable  or 
devisable.  Hooper  Martyn,  the  heir,  did  devise  it,  and  under 
that  devise  the  lessors  of  the  plaintiff  claim.  The  third  point  was 
applicable  to  those  parts  of  the  estate  in  which  the  issue  female 
were  interested.  It  is  contended  that  the  trustees  took  the  fee, 
but  there  are  no  words  to  warrant  that  construction.  The  use  is 
limited  to  the  issue  female,  and  the  legal  estate  was  executed 
in  them  by  the  statute.     Then  the  trustees  were,  for  one  purpose, 

t  8  East,  552.  J  31  E.  E.  237  (7  B.  &  0.  399).  §  Hob.  29. 
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i>0B  cL       to  receive  the  rents,  that,  however,  only  rives  a  chattel  interest : 
Bbune  . 

V.  Jemmott  v.  CooleyA    It  is  a  common  case  that  an  estate  should 

ABTYN.  1^^  holden  by  a  party  and  his  heirs  until,  &c.  and  that  is  not  a  fee. 
[  *5io  ]  Their  estate  was  at  all  events  to  *cease  when  the  daughters 
attained  twenty-one,  and  as  it  could  not  in  any  event  become 
absolute  it  was  not  a  fee.  Even  if  the  trustees  had  taken  a  fee, 
the  argument  founded  on  the  principle  that  no  estate  can  be 
limited  after  a  fee  would  not  be  applicable,  for  that  principle  does 
not  a£fect  wills  or  conveyances  to  uses.  Then  as  to  the  conveyance 
by  the  devisees  of  Hooper  Martyn,  they  had  not  any  grantable 
or  assignable  interest,  nor  was  it  devisable  or  releasable :  Leake 
V.  RoUnson^X  Jee  v.  Aiidley,^  it  could,  therefore,  only  be  bound 
by  estoppel,  and  in  that  mode  the  lease  and  release  and  fine  by 
them  operated.  With  respect  to  the  destruction  of  the  contingent 
interest  by  the  fine,  Davies  v.  Bush  is  expressly  in  point  that  it 
would  not  have  that  effect.  The  case  of  disseisin  put  in  BiLckler's 
case  is  wholly  different.  There  the  disseisor  had  the  seisin,  the 
disseisee  had  only  a  right,  and  the  law  will  not  allow  a  right 
to  be  parted  with,  and  even  that  case  was  denied  in  March,  66. 
The  point  put  in  Weale  v.  Ijotver  related  to  the  case  of  a  con- 
tingent remainder  to  a  party  ascertained,  and  it  was  an  obiter 
dictum  not  necessary  to  the  decision  of  the  case  then  before  the 
Court.  But  supposing  the  estate  was  not  grantable  after  the 
death  of  Peggy  Hoblyn  without  entry,  still  the  lessor  of  the 
plaintiff  has  a  previous  title  to  two  ninths  perfected  by  estoppel. 

Cur.  adv.  vuU. 

Baylby,  J.  now  delivered  the  judgment  of  the  Court ;  and  after 
stating  the  facts  of  the  case,  proceeded  as  follows : 
[  *5ii  ]  The  first  question  in  this  case  is,  what  is  the  *effect  of  the 

limitation  to  the  use  of  the  right  heirs  male  of  Thomas  Martyn  ? 
whether  those  words  are  words  of  limitation  or  words  of  purchase  ? 
It  was  conceded,  and  rightly,  by  Mr.  Fraser,  that  they  were  to  be 
taken  as  words  of  limitation,  unless  a  contrary  intention  was 
manifest.      But  he  contended  that  a  contrary  intention  was 

t  1  Lev.  170.  S  1  E.  E.  46  (1  Cox,  324). 

X  16  £.  £.  168  (2  Mer.  363). 
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manifest,  and  that  the  limitations  looked  to  such  person  as  should       Doe  d. 
be  heir  male  of  Thomas  Martyn  at  the  time  the  preceding  estates  «. 

should  fail.  I  cannot  see  any  such  contrary  intention.  Were  Mabtyn. 
I  at  liberty  to  conjecture,  the  opinion  I  should  form  would  be,  not 
that  the  settlor  was  looking  to  any  particular  individual,  or  meant 
to  make  an  object  of  his  bounty  any  individual  who  at  a  distant 
indefinite  time  might  fill  the  character  of  heir  male,  but  that  he 
meant  to  create  a  general  estate  in  tail  male  in  himself,  and  that 
he  unintentionally  omitted  the  words  to  shew  of  whose  body  they 
were  to  be  heirs  male.  The  consequence  of  this  would  be,  that 
these  would  be  words  of  limitation,  that  the  word  *'  male  "  must 
be  rejected,  and  that  under  these  words  Thomas  took  immediately 
the  ultimate  remainder  in  fee. 

But  suppose  these  to  be  words  of  purchase,  would  it  bar  the 
lessors  of  the  plaintiff?  Upon  the  execution  of  the  deed  this 
would  be  a  contingent  remainder,  because  nemo  est  hares  mventis^ 
and  during  the  life  of  Thomas  Martyn,  no  one  could  be  his  heir 
or  heir  male.  But  why  should  it  not  vest  the  instant  Thomas 
Martyn  died  ?  The  law  leans  to  the  vesting  of  estates ;  and  as 
soon  as  a  person  comes  in  esse  who  fills  the  character  to  which 
a  given  remainder  looks,  that  remainder  vests,  unless  there  is 
something  to  shew  an  intention  that  it  should  not  then  vest. 
Is  there  any  thing  to  shew  such  an  intention  here  ?  The  limita- 
tion is  not  ^specially  to  the  then  right  heirs  male  of  Thomas  [  *512  ] 
Martyn,  or  to  such  persons  as  shall  then  be  such  heirs  male,  but 
generally,  to  the  right  heirs  male  of  Thomas  Martyn.  As  soon, 
then,  as  any  person  filled  that  character,  and  answered  that 
description,  that  remainder  vested  in  interest.  Upon  the  death 
of  Thomas  Martyn  in  1740,  the  remainder  vested  in  William, 
who  was  then  his  heir,  and  on  William's  death  in  1779,  the 
remainder  descended  in  fee  upon  Hooper,  and  he  had  therefore 
power  to  make  a  will. 

The  next  question  applies,  not  to  the  whole  estate,  but  to  that 
property  only  which  is  included  in  the  second  branch  of  the 
settlement,  viz.  the  Yarwell  Closes  and  the  property  in  Grugmere. 
This  question  is,  whether  the  limitation  to  the  trustees  to  the 
use  of  the  issues  female  of  Thomas  Martyn  vests  the  whole  fee 
in  the  trustees  so  as  to  prevent  the  persons  who  claim  under  the 
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Doe  d.  ultimate  remainder  from  having  any  claim  at  law.  The  limitation 
V.  is,  that  for  want  of  issue  male  of  Thomas  Martyn  by  Martha 

Mabttk.  Hooper,  or  if  such  issue  should  die  without  issue  male,  and 
Thomas  Martyn  should  have  a  daughter  or  daughters  by  Martha 
Hooper  living  at  his  death,  then  the  trustees,  their  heirs  and 
assigns,  should  stand  seised  to  the  use  and  behoof  of  the  issue 
female  of  Thomas  Martyn  by  Martha  Hooper,  for  raising  out  of 
the  rents,  issues,  and  profits  of  the  estate,  600Z.  if  there  were  only 
one  daughter,  and  8002.  if  there  were  more,  to  be  paid  to  them 
at  twenty-one ;  and  if  such  sum  could  not  be  raised  out  of  the 
profits  by  the  time  of  payment,  then  the  premises  should  stand 
charged  with  those  sums  till  they  could  be  raised  out  of  the  rents, 
issues,  and  profits.     Till  twenty-one  {i.e.  until  the  daughters 

[  *618  ]  attained  twenty-one),  the  *  trustees  and  their  heirs  were  to  raise 
such  maintenance  for  the  daughters  as  they  should  think  meet. 
The  trustees,  therefore,  have  no  express  power  given  them  over 
the  rents  except  during  the  infancy  of  the  daughters.  Upon  the 
daughters  attaining  twenty-one,  the  use  seems  executed  in  the 
daughters,  and  it  is  to  them,  and  to  them  only,  the  control 
appears  to  be  given  over  the  rents,  issues,  and  profits.  Suppose, 
however,  that  the  legal  estate  vested  in  the  trustees,  and  that  the 
6002.  or  8002.  in  the  events  which  happened  were  to  have  been 
raised,  and  that  the  trustees  were  the  persons  to  have  raised 
them,  and  that  they  took  a  fee,  it  is  impossible  to  say  they  took 
more  than  a  limited  fee,  a  fee  which  must  determine  when  the 
6002.  or  8002.  should  have  been  raised,  and  the  ulterior  right 
expectant  upon  the  determination  of  that  limited  fee  must  at  law 
have  been  in  the  heir  of  the  settlor,  not  by  way  of  limiting  a  fee 
upon  a  fee,  but  because  it  was  part  of  the  old  right ;  and  upon 
failure  of  the  estates  which  were  limited  by  the  settlement  it 
returned  back  to  the  settlor.  The  doctrine  applicable  to  this  part 
of  the  subject  is  to  be  found  in  Co.  Litt.  191  a,  n.  1.  Considering, 
then,  that  no  claim  appears  to  have  been  made  by  the  trustees, 
that  nearly  twenty  years  of  a  possession  adverse  to  their  claim 
had  occurred  at  the  time  this  ejectment  was  brought,  and  that 
much  more  than  the  full  term  of  twenty  years'  adverse  possession 
is  since  completed,  (for  the  defendants'  possession  not  being  shewn 
to  be  under  them,  or  on  their  behalf,  must  be  taken  to  be  adverse 
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to  their  claim,)  and  that  up  to  the  present  time  they  appear  to  have       Doe  d. 
made  no  claim,  can  the  defendant  avail  himself  of  this  supposed  ^, 

right  in  the  trustees  ?  The  presumption  at  this  distance  of  time  is,  Makttn. 
either  that  it  *was  released  or  satisfied ;  and  we  think  it  too  doubt-  [  *5U  ] 
ful  and  too  distant  to  be  a  defence  in  the  mouth  of  a  stranger. 

The  next  point  I  shall  consider  is,  whether  the  conveyance  of 
the  6th  and  7th  of  May,  1824,  passed  any  interest  to  the  lessors 
of  the  plaintiff :  and  upon  that  I  cannot  bring  my  mind  to  doubt. 
The  objection  is,  that  the  remainder-men  (the  grantors)  had  not 
entered  at  the  time  the  deeds  were  executed,  and  that  the  defen- 
dant had.  First,  was  an  entry  by  the  remainder-men  necessary? 
It  is  conceded,  that  in  ordinary  cases  it  would  not  be.  But  it  is 
said,  that  this  is  to  be  treated  not  as  an  ordinary  case,  because 
the  defendant  had  entered.  There  is  no  authority  to  shew  such 
a  conveyance  to  be  inoperative.  In  Go.  Litt,  49  a,  it  is  said, 
''If  the  feoffor  be  out  of  possession,  a  fine,  recovery,  indenture 
of  bargain  and  sale  enrolled,  or  other  conveyance,  does  not  avoid 
an  estate  by  wrong."  It  does  not  say  that  the  conveyance  is  void. 
But  what  estate  had  the  defendant  here  ?  The  remainder-men 
were  entitled  to  treat  him  as  having  an  estate  by  intrusion,  for 
the  sake  of  the  remedy;  but  it  does  not  lie  in  his  mouth,  as 
against  them,  to  say  he  had  any  estate.  What  are  the  facts  ? 
On  the  12th  of  March,  1824,  Peggy  Martyn,  the  tenant  for  life, 
died. .  Was  any  one  then  in  possession?  The  case  does  not 
state  the  fact.  Did  any  of  the  remainder-men  enter,  or  any 
person  on  their  behalf  ?  The  case  as  to  that  is  silent.  Some 
time  in  April,  non  constat  when,  the  defendant  entered,  and 
began  to  plough  the  fields.  This  was  objected  to  on  the  part  of 
Brune,  but  not  by  the  persons  in  whom  the  legal  estate  was 
vested.  But  did  Brune  know  it  ?  Did  Goode  or  any  one  of  the 
remainder-men  *know  it  ?  Non  constat  that  they  did  ;  and  on  [  •616 
the  7th  of  May  the  conveyance  was  made.  Had  the  sale  been 
of  a  pretended  title  only,  the  case  would  have  been  within  the 
operation  of  the  82  Hen.  YIII.  c,  9,  But  to  bring  a  case  within 
that  statute,  the  seller  must  have  a  pretended  right  only,  and 
the  information  must  aver,  that  it  is  a  pretended  right  only,  for 
that  is  the  point  of  the  action  :  Rex  v.  BameaA  This  was  a  sale 
t  Cro.  Car.  233;  1  Hawk.  c.  86,  8.  10 ;  Dy.  74. 
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Doe  (L       not  of  a  pretended  but  of  a  valid  title,  where  the  possession  had 
f..  gone  with  that  title  till  within  two  months  of  the  sale,  and  there 

Mabttx.  ^^^  ijg^jj  QQ  j^jjj  Qf  dispossession  (if  there  ever  was  one)  till 
within  a  much  shorter  period.  It  has  been  argued,  that  the 
conduct  of  the  defendant  amounted  to  what  the  law  considers  an 
intrusion,  and  that  at  the  time  of  the  conveyance  of  May,  1824, 
the  defendant  was  in  the  land  as  an  intruder.  But  what  does 
the  law  consider  an  intrusion  ?  Not  a  mere  wrongful  entry  into 
possession  (unless  the  rightful  owner  chooses  so  to  consider  it), 
but  a  wrongful  possession  of  the  freehold;  and  what  Lord 
Ellenborough  lays  down  in  Williams  v.  Thomas,^  as  to  disseisin, 
applies  also  to  the  case  of  intrusion,  both  equally  ousting  the 
right  owner,  not  from  the  possession  merely,  but  from  the 
possession  of  the  freehold.  He  there  says,  ^'Disseisin  was 
formerly  a  notorious  act,  when  the  disseisor  put  himself  in  the 
place  of  the  disseisee  as  tenant  of  the  freehold,  and  performed 
the  acts  of  the  freeholder,  and  appeared  in  that  character  in  the 
lords'  court."     But  what  act  of  notoriety  is  here  stated  to  have 

[  *oiC  ]  been  done  by  the  defendant  as  claiming  *to  put  himself  in  the 
place  of  the  rightful  freeholder  ?  At  most,  he  was  only  in  posses- 
sion six  weeks.  It  appears  to  me,  that  he  had  no  such  estate  by 
wrong  as  to  prevent  the  remainder-men  from  making  a  valid 
conveyance. 

The  last  objection  applies  to  two  shares  only,  those  of  Agnes 
Martyn  and  Grace  Thomas,  and  the  foundation  of  the  objection 
is  this, — that  before  Peggy  Martyn's  death,  and  whilst  their 
estates  were  contingent,  they  levied  fines  sur  conusance  de  droit  come 
ceOf  and  that  all  right  as  to  their  shares  was  thereby  effectually 
extinguished  and  destroyed.  These  fines  were  not  produced  in 
evidence  at  the  time  of  the  trial,  and  do  not  constitute  part  of 
this  special  case  ;  but  as  they  are  stated  in  the  deeds  of  6th  and 
7th  May,  1824,  we  are  bound  to  assume  there  were  -such  fines ; 
and  if  such  fines  had  the  effect  supposed,  those  deeds  are  upon 
the  face  of  them  bad  as  to  these  two  shares.  The  fines  are 
described  in  the  release,  as  stated  in  this  case,  not  as  fines 
sur  concessit  (which  if  for  years  only  would  have  worked  no 
destruction  or  extinguishment),  but  the  one  as  a  &ne  sur  conusance 
t   12  East,  141,  155. 
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de  droit,  &c.  and  the  other  as  a  fine  sur  conusance  de  droit       Dob  d. 
come  ceo.    Upon  the  question  as  to  the  effect  of  such  a  fine  upon  p, 

a  contingent  remainder,  the  authorities  and  opinions  of  text  Mabtyn. 
writers  are  contradictory.  The  effect  of  a  fine  in  fee  on  a  con- 
tingent remainder  is  considered  by  Mr.  Preston  in  the  first 
volume  of  his  Treatise  on  Conveyancing,  p.  209,  and  he  seems 
to  think  that  the  fine  will  in  all  cases  have  the  effect  of 
destroying  the  contingent  remainder.  Mr.  Feame  thinks  other- 
wise. 

A  contingent  remainder  cannot  be  passed  or  transferred  by 
a  conveyance  at  law.  But  in  equity  it  may.  *In  Whitfield  v.  [  *^17  ] 
Fawcett,\  on  a  marriage  settlement,  a  rent  was  created  to  the  use 
and  intent  that  the  heirs  of  the  body  of  the  wife  and  their  heirs 
should  receive  such  rent,  and  subject  thereto  the  land  was  limited 
to  the  husband  and  his  heirs.  There  were  two  sons  of  the 
marriage,  and  they,  in  the  life  of  the  father  and  mother,  sold  this 
rent  to  the  plaintiff  without  fine.  The  estate  was  the  father's. 
Lord  Habdwicke  held  that  the  sons  had  not  an  actual  possibility 
at  the  time  they  sold ;  the  rent  might  never  arise,  or  if  it  did,  the 
sons  might  not  be  heirs  of  the  mother's  body  at  her  death. 
Nothing,  therefore,  passed  by  that  conveyance  in  point  of  law, 
it  being  by  deed,  and  not  by  fine,  which  had  it  been  levied  of 
this  rent,  and  they  had  survived  their  mother,  would  have  operated 
as  against  them  by  estoppel,  binding  them  and  their  heirs.  In 
Wright  v.  Wright,l  testator  devised  in  fee  to  his  two  daughters, 
but  that  if  either  died  unmarried,  his  son  Bobert  should  take  the 
estate  in  fee,  paying  the  other  daughter  500Z.  Testator  died.. 
Bobert,  in  consideration  of  natural  love,  conveyed  the  land  and 
all  his  claim  and  right  therein  to  his  younger  son  George  in  fee. 
Bobert  died.  One  daughter  died  unmarried.  Bobert's  elder  son 
filed  a  bill,  claiming  the  estate  on  paying  the  other  daughter  500Z. 
The  question  was,  whether  the  conveyance  to  George  was  a  bar 
to  the  claim  of  the  elder  son  ;  and  Lord  Habdwicke  held  it  was, 
for  though  the  limitation  to  Bobert  was  by  way  of  executory 
devise,  and  therefore  a  possibility  only,  which  the  law  will  not 
permit  to  be  granted,  yet  it  may  be  disposed  of  in  equity  to  a 
stranger,  and  the  bill  was  dismissed  with  costs. 

t  1  Ves.  sen.  391.  X  1  Ves.  sen.  411. 
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Doe  d.  But,  although  a  contingent  remainder  cannot  be  conveyed  at 

^  law,  it  may  be  extinguished ;  and  the  question  is,  whether  a  fine 

Mabttn.  Jjj  f^g  q{  necessity  extinguishes  it.  It  may  be  conceded  that  a  fine, 
''  if  so  intended,  will  have  that  effect,  and  as  far  as  this  case  is 
concerned,  that  such  shall  prima  fade  be  taken  to  be  the  intention ; 
but  the  question  is,  whether  it  shall  so  enure  where  a  contrary 
intention  is  apparent.  Mr.  Preston,  in  his  Treatise  on  Con- 
veyancing, seems  to  think  it  shall.  I  do  not  cite  this  book  as  an 
authority,  though  from  the  learning,  research,  experience,  and 
discrimination  of  the  author,  it  is  extra-judicially  entitled  to  great 
weight ;  but  I  refer  to  it  because  it  states  the  doctrine  concisely, 
and  the  reason  of  it,  and  gives  a  reference  to  all  the  authorities. 
The  passage  to  which  I  refer  is  to  be  found  in  p.  209  ;  and  is  as 
follows :  **  A  person  who  has  merely  a  right  of  action  or  of  entry, 
or  a  contingent  remainder,  or  other  future  or  executory  interest, 
which  does  not  give  a  vested  estate,  should  cautiously  avoid 
levying  this  species  of  fine,  (i.e.  a  fine  sur  conusance  de  droit 
come  ceo,)  unless  he  means  to  extinguish  his  interest ;  for  as 
rights  of  action,  &c.  (of  course  including  contingent  remainders) 
cannot  be  transferred,  the  conusee  in  the  fine  cannot  derive  any 
advantage  from  the  fine.  On  the  other  hand,  strangers  to  the 
fine,  that  is,  persons  not  parties  to  it,  may  avail  themselves  of  it, 
to  preclude  the  title  of  the  conusor,  and  a  party  will  not  be 
allowed,  in  opposition  to  his  own  fine,  to  assert  a  title  to  the  land. 
The  consequence  is,  the  fine  enures  to  the  benefit  of  the  persons 
to  whom  the  right  might  have  been  released,  exactly  the  same 
as  if  the  fine  had  been  a  release."  The  opinion  here  expressed 
by  Mr.  Preston  is  at  variance  with  that  of  Mr.  Fearne.  In  the 
[  •619  ]  Essay  on  Contingent  Eemainders,  *p.  289,  he  says,  "  That  a 
contingent  estate  cannot  be  passed  or  transferred  by  a  conveyance 
at  law,  before  the  contingency  happens,  otherwise  than  by  way 
of  estoppel  by  fine  (or  recovery),  appears  by  Weale  v.  Lower, 
and  Vick  v.  Edtvard^.''  In  the  seventh  edition  of  that  work  by 
Mr.  Butler,  866,  this  position  is  stated  in  a  note.  ''  [A  contingent 
remainder  may  before  it  vests,  be  passed  by  fine  by  way  of 
estoppel,  so  as  to  bind  the  interest  which  shall  afterwards  accrue 
by  the  contingency,]  but  upon  this  head  see  Mr.  Preston's 
Treatise  on  Conveyancing."     The  part  within  the  brackets  is  in 
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the  text  of  Feame,  and  it  is  introduced  in  the  note  as  the  legal       Doe  d. 
position  established  by  the  section  to  which  it  applies.     In  the  |.. 

same  edition,  366,  it  is  said,  that  a  contingent  remainder  cannot  ^^^"^^^^ 
be  passed  or  transferred  by  a  conveyance  at  law  before  the 
contingency  happens,  otherwise  than  by  way  of  estoppel  by  fine 
or  by  recovery  where  the  contingent  remainder-man  comes  in  by 
voucher,  appears  by  Weak  v.  Lower  and  Vick  v.  Edwards ;  but 
contingent  estates  it  seems  are  assignable  in  equity.  In  the 
edition  of  Gilbert  on  Uses,  by  Sugden,  p.  124,  there  is  the 
following  note  by  the  editor :  '^  It  should  seem  that  it  may  still 
be  considered  clear  that  a  fine  in  fee  of  a  contingent  estate  will 
operate  to  pass  it  to  the  conusee  by  estoppel." 

The  opinions  of  text  writers  being  so  much  at  variance,  it 
becomes  necessary  to  examine  the  authorities  on  which  they 
severally  rely  in  support  of  those  opinions.  Mr.  Preston  relies 
on  Weale  v.  Lower,  and  upon  what  he  calls  the  sixth  resolution 
in  Buckler's  case.f  But  this  should  rather  be  called  an  extra- 
judicial dictum  ;  for  it  was  not  one  of  the  points  resolved,  *nor  [  *320  ] 
did  the  facts  of  the  case  raise  it.  It  is  as  follows:  *'  Sixthly,  it 
was  said  if  disseisee  levy  a  fine  to  a  stranger,  that  in  this  case 
the  disseisors  shall  retain  the  land  for  ever;  for  the  disseisee 
against  his  own  fine  cannot  claim  the  land,  and  the  conusee 
cannot  enter;  for  the  right  which  the  conusor  had  cannot  be 
transferred  to  him  ;  but  by  the  fine  the  right  is  extinct,  whereof 
the  disseisor  shall  take  advantage.  In  Weale  y.  Lowerl  the  same 
doctrine  is  held  by  Lord  Hale  ;  but  the  case  there  in  judgment 
did  not  fall  within  it.  There  a  contingent  remainder-man  in  tail, 
who  had  also  the  remainder  in  fee,  levied  a  fine  to  the  use  of  J.  S. 
for  500  years,  and  died  before  the  contingency  happened :  upon 
his  death  the  remainder  in  fee  descended  upon  his  heir,  and 
whether  J.  S.  had  right  for  the  600  years  against  such  heir  was 
the  question.  This  depended  upon  the  point  whether  the  fine 
destroyed  the  contingent  remainder ;  and  it  was  held  that  it  did 
not,  because  the  fine  was  for  years  only ;  but  Hale,  Ch.  J.  said, 
had  the  fine  been  levied  in  fee,  it  would  have  destroyed  the  con- 
tingent use,  barred  the  heir,  and  enured  and  operated  to  the 
benefit  of  the  possessor, §  as  the  fine  of  the  disseisee  to  a  stranger; 

t  2  Co.  Bep.  56  a.  t  Pollezf .  54.  §  Feame,  366. 
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Doe  d.  but  he  had  the  case  debated  again.  Those  authorities  are  relied 
r.  upon  to  shew  that  a  fine  in  fee  destroys  a  contingent  remainder ; 

Mabtyk.  Ij^j  jjjj^pg  ^^Q  authorities  the  other  way.  March,  105,  pi.  180, 
is  at  variance  with  the  dictum  in  Buckler's  case  (Tr.  17  Gar.  I.) 
The  case  is  as  follows :  Disseisee  levieth  a  fine :  by  Beeve  and 
Crawley,  it  shall  not  give  right  to  the  disseisor,  because  this  fine 
shall  enure  merely  by  way  of  estoppel,  and  estoppels  bind  only 

[  *o2l  ]  privies  to  *them,  and  not  a  stranger,  and  therefore  the  disseisor 
shall  not  take  benefit  of  it,  and  therefore  they  did  conceive  2  Co. 
Bep.  66  a,  to  be  no  law.  If  a  disseisin  be  unknown  to  disseisee, 
a  fine  by  him  shall  not  enure  to  the  benefit  of  the  disseisor.  In 
Fitzherbert  v.  Fitzherhert\  it  was  moved  if  disseisee,  not  knowing 
of  the  disseisin,  had  levied  a  fine  to  a  stranger,  whether  that 
should  have  barred  his  right,  and  enured  to  the  benefit  of  the 
disseisor,  according  to  2  Co.  Bep.  66  a,  Buckler's  case,  which  if 
admitted  would  be  of  very  mischievous  consequence  ?  But  herein 
the  Court  delivered  no  opinion  ;  but  Bramston,  Ch.  J.  and  myself 
(Cboke)  conceived  it  should  not  enure  to  the  benefit  of  the  disseisor, 
but  to  the  use  of  the  conusor  himself ;  for  otherwise  a  disseisin 
being  secret  may  be  the  cause  of  disinherison  of  any  one  who 
intends  to  levy  a  fine  for  his  own  benefit,  for  assurance  of 
his  lands  upon  his  wife  and  children,  or  otherwise."  The 
doctrine  whether  a  fine  by  disseisee  shall  enure  to  the  benefit 
of  the  disseisor  is  adverted  to  and  considered  questionable  in 
Co.  Litt.  49  a,  n.  4,  Goulds.  162,  1  Boll.  Abr.  Estoppel  (E),  pi.  3, 
and  Williams  v.  Thomas.l  In  note  820  to  Co.  Litt.  49a,  n.  4, 
Buckler's  case  is  referred  to,  and  it  is  said,  ''  fine  by  disseisee 
extinguishes  his  right,  and  shall  enure  to  the  disseisor.  But  see 
this  denied,  M.  13  Car.  B.  B.  Crook,  n.  7,  Fitzherbert's  case, 
Hal.  MSS."  In  Gouldsborough,  162,  Coke,  Attorney-General, 
demanded  this  question  of  the  Court,  if  there  be  disseisor  and 
disseisee,  and  during  the  disseisin  the  disseisee,  when  he  has 
nothing  but  a  right,  levies  a  fine  to  a  stranger,  if  by  this  fine 

[  *B22  ]      the  right  of  disseisee  be  gone,  and  if  the  disseisor  *shall  take 

advantage  thereof?    "  Popham  and  Gawdy:    Nay,  truly."     In 

Boll.  Abr.  Estoppel  (E),  pi.  3,  this  is   laid  down,  "  if  disseisee 

suffers  recovery  to  the  use  of  D.,  this  shall  be  a  good  recovery  by 

t  Cro.  Car.  484.  %  12  East,  141. 
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estoppel  to  bind  disseisee  and  his  heirs."     If  baron  and  feme  be       Dob  d. 

tenants  in  special  tail,  husband  discontinues  and  dies,  and  the  ^^ 

wife  levy  a  fine  without  entering,  the  fine  fortifies  the  discon-      Mabtyn. 

tinuance,  and  the  wife  cannot  enter  to  be  remitted,  for  the  statute 

82  Hen.  YIII.  only  avoids  the  discontinuance  by  the  wife's  entry : 

Moore's  case.t     In  Wright  v.  Wright^l  Lord  Hardwickb  lays  it 

down  that  in  law  an  heir  may  levy  a  fine  in   the  life  of  his 

ancestor,  which  will  bind  by  estoppel  after  descent  to  him.     In 

the  same  case  Lord  Hardwickb  says,  ''  The  reasons  of  the  law's 

not  allowing   such  a  disposition  which  this  Court  (a  court  of 

equity)  will,  are  mostly  very  refined,"  and  Lord  Cowpbr  says  in 

Thoman  v.  Freeman,^  such  notions  would  not  have  prevailed  now. 

In  Williams  v.  Thonias,  whether  a  fine  by  disseisee  should  enure 

to  the  use  of  the  disseisor  was  raised  as  a  question  in  argument ; 

but  the  question  was  not  decided,  because  the  Court  thought  that 

there  had  been  no  disseisin ;  and  Lord  Ellenborough  discusses 

the  point  what  is  a  disseisin,  and  what  he  says  as  to  disseisin 

is  equally  applicable  to  a  case  of  intrusion  or  abatement.     The 

true  principle  seems  to  be  laid  down  in  The  Earl  of  Peterborough 

V.  Bludworth,\\      There  in  ejectment  before  Bridgman,  Ch.  J. 

it  appeared  that  disseisee  levied  a  fine,  and  declared  the  use 

by  deed  to  conusee.     Bridgman  held  this  should  not  enure  to 

the  use   of   the  disseisor;    but  had   no  use  been   declared,  it 

should  have  enured  to  the  use  of  *the  disseisor,  and  should  have       [  •528  ] 

extinguished  the  right  of  the  disseisee,  and  this  was  intended  to 

have  been  found  specially ;    but  the  jury  gave  their  verdict  at 

large  against  the  direction  of  the  Court.     Bridgman,  therefore, 

was  of  opinion,  that  if  no  use  had  been  declared,  the  fine  would 

have  enured  to  the  use  of  the  disseisor,  and  extinguish  the  right 

of  the  disseisee ;  but  the  use  being  declared,  shewed  the  intent 

that  it  should  not  enure  to  the  use  of  the  disseisor.    And  this 

agrees  with  Vick  v.  Edwards  and  Davies  v.  BiLsh.     In  Vick  v. 

Edwards^  lands  were  devised  to  two  trustees,  and  the  survivor 

of  them,  and  the  heirs  of  such  survivor,  in  trust  to  sell;   and 

upon  its  being  objected  that  the  parties  could  not  make  a  good 

t  Palmer,  365;  2  EoU.  312.  ||  1  Lev.  128. 

X  1  Ves.  412.  II  3  P.  Wms.  372. 

§  2  Vernon,  563. 
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DoEd.  title,  because  the  fee-simple  was  not  in  the  trustees,  but  was 
«;.  limited  to  the  survivor,  and  it  was  uncertain  who  would  be  the 

Mabttk.  survivor,  Lord  Talbot  held  that  the  trustees,  joining  in  a  fine, 
would  pass  a  good  title  to  purchaser  by  way  of  estoppel ;  that 
the  fee  was  in  abeyance,  and  it  was  certain  that  one  of  the  two 
trustees  must  be  the  survivor,  and  entitled  to  this  future  interest, 
consequently  his  heirs  would  be  estopped  by  reason  of  the  fine 
levied  by  their  ancestor,  to  say,  "partes  finis  nihil  habuerunt," 
although  he  that  levied  the  fine  had  no  interest.  Lord  Talbot, 
therefore,  was  of  opinion  that  the  trustees  who  had  a  contingent 
remainder  might  transfer  that  remainder,  and  make  a  good  title 
by  the  operation  of  a  fine. 

In  Davieit  v.  Bu8h,\  A.  was  tenant  for  life  under  a  settlement, 
remainder  to  his  wife  for  life,  remainder  to  their  children,  with 
[  •624  ]  ultimate  remainder  to  the  survivor  of  *them  in  fee  :  they  mort- 
gaged in  fee  to  L.  and  B.,  and  levied  a  fine  to  the  use  of  the 
mortgagee  and  his  heirs  during  the  lives  of  A.  and  wife  and  the 
survivor,  remainder  to  the  uses  mentioned  in  the  settlement, 
remainder  to  the  mortgagee  in  fee.  It  was  decided,  that  the 
contingent  remainder  in  the  survivor  was  not  destroyed  by  the 
fine,  because  it  was  controlled  and  limited  by  the  deed  which  led 
the  uses,  which  shewed  unequivocally  that  the  parties  only  meant 
to  give  the  mortgagee  a  security,  and  had  no  intention  to  affect 
any  of  the  limitations  in  the  original  settlement ;  but  that  the 
fine,  uncontrolled  by  the  deed,  would  have  destroyed  them. 
These  authorities  shew,  that  a  fine  in  fee  will  not  extinguish  a 
contingent  remainder,  when  a  contrary  intention  is  apparent. 

The  contrary  opinion  proceeds  on  the  doctrine  of  estoppel. 
Co.  Litt.  852  a,  shews,  that  every  estoppel  must  be  reciprocal 
that  is  to  bind  both  parties,  and  that  is  the  reason  that,  regularly, 
a  stranger  shall  neither  take  advantage  of,  nor  be  bound  by,  the 
estoppel ;  but  privies  in  blood,  as  the  heir,  and  privies  in  estate, 
as  the  feoffee,  lessee,  &c. ;  privies  in  law,  as  the  lord  by  escheat, 
tenant  by  the  curtesy,  tenant  in  dower,  the  incumbent  of  a 
benefice,  and  others  that  come  in  under  by  act  in  law,  or  in  the 
post,  shall  be  bound  by  and  take  advantage  of  estoppels :  and 
Coke,  in  his  twenty-first  reading  on  fines,  says,  ''Estoppel  is 
t  1  M^Cleland  &  Younge,  58. 
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reciprocal  on  both  sides ;  for  he  that  shall  not  be  concluded  by  a       Doe  d. 
record  or  other  matter  of  estoppel,  shall  not  conclude  another  by  ,.. 

it;  and  yet,  in  our  books  the  King  estops  the  successor  from  ^^^»tyk. 
saying  that  M.  had  nothing  in  the  land,  by  reason  that  M.  held 
of  the  King,  and  levied  a  fine  to  his  predecessor  aur  conusance  de 
*droit  come  ceo  quil  ad  de  son  douy  and  though  the  King  were  a  [  *^25  ] 
stranger  to  it,  and  had  nothing  but  this  seigniory  out  of  the  land, 
yet  the  King  took  advantage  of  this  estoppel.  The  reason  for 
this  seems  to  be  the  prerogative  of  the  King,  whereof  I  shall  not 
speak ;  but  otherwise  it  is  in  the  case  of  a  common  person,  as 
22  Edw.  III.  17,  and  40  Edw.  III.  30,  are  agreed.  See  41  Edw.  III. 
by  Finch,  that  a  stranger  shall  be  concluded  by  a  fine  levied 
sur  comisance  de  droit  come  ceo  quil  ad  de  son  don.''  But  this 
seems  a  mistake  in  Co.,  for  I  find  no  case  of  the  kind ;  and  in 
40  Edw.  III.  SO,  where  it  was  argued  that  a  fine  should  not  bar, 
because  the  person  against  whom  it  was  urged  was  a  stranger  to 
the  person  who  levied  the  fine,  Finchden  says,  "Certainly  he 
may  well  counterplead  against  the  fine,  because  he  is  not  privy 
to  the  fine.  At  the  end  of  the  report  is  a  note  '  a  stranger  to  a 
fine,  or  other  matter  of  record,  shall  not  be  estopped.' "  Con- 
cordat an.  38  Edw.  III.  fo.  28,  12  Edw.  IV.  13,  per  Fairfax, 
11  Hen.  IV.  1,  82,  42  Edw.  III.  fo.  20.  And  in  Brook.  Abr. 
Estoppel,  216,  it  is  said,  a  stranger  to  a  fine  shall  not  plead  it 
for  estoppel. 

If  the  fines  by  Agnes  and  Grace  destroyed  their  remainders  (it 
being  uncertain,  when  their  fines  were  levied,  whether  they  would 
ever  be  entitled  to  any  thing  in  this  estate),  it  must  be  upon 
technical  reasoning  and  technical  grounds  only ;  and  let  us  see, 
then,  whether  technical  reasoning  and  technical  grounds,  as  well 
as  sound  sense  and  correct  legal  principles,  do  not  lead  to  a 
contrary  conclusion.  Upon  the  death  of  Peggy  Hoblyn,  the  only 
possible  claimants  would  be  the  heir-at-law  of  Hooper  Martyn 
(Thomas  Elliott)  or  Agnes  and  Grace,  or  the  persons  claiming 
under  their  fines.  The  heir-at-law  *would  be  met  by  Hooper  [  •526  ] 
Martyn's  will,  because  that  gives  away  the  whole  estate  to  the 
surviving  children  of  Elliott  and  Pamall.  He  must  then  rely 
upon  the  fines  of  Agnes  and  Grace,  and  then  he  is  met  by  this 
dilemma :  those  fines  either  did  operate,  or  they  did  not ;  they 
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Dob  d.       either  passed  the  rights  of  Agnes  and  Grace,  or  they  did  not.    If 
V.  the  fines  operated  and  passed  the  rights,  the  rights  are  in  the 

'^^^^  persons  claiming  under  those  fines ;+  if  they  did  not  operate  and 
pass  the  rights,  the  rights  still  remained  in  Agnes  and  Grace. 
To  extricate  himself  from  this  dilemma,  the  heir  must  insist  that 
Agnes  and  Grace  are  estopped  from  saying  that  their  fmes  did 
not  operate,  and  that  nothing  passed ;  but  unless  he  is  estopped, 
he  cannot  say  they  are  estopped,  because  estoppels  are  reciprocal. 
And  if  he  be  estopped  from  saying  that  the  fines  did  not  pass  the 
right  to  the  conusees,  the  persons  claiming  under  the  fines  of 
Agnes  and  Grace  are  entitled  against  him.  But  it  is  true  that 
Agnes  and  Grace  are  estopped  as  against  him  ?  A  fine  bars  by 
estoppel  parties  and  privies,  and  parties  and  privies  may  avail 
themselves  of  such  estoppel ;  but  can  a  stranger  insist  upon  it  ? 
and  the  heir-at-law  is  a  stranger  to  this  fine.  As  against  the 
parties  claiming  under  their  fines,  Agnes  and  Grace  may  be 
estopped ;  but  it  does  not  follow  that  they  are  estopped  as  to 
strangers ;  and  Go.  Litt.  852,  is  an  authority  that  they  are  not. 

The  heir-at-law,  therefore,  would,  as  it  seems  to  me,  be  barred 
by  the  subsisting  right  of  Agnes  and  Grace,  and  would  be  unable 
to  resist  a  claim  in  their  names.  Suppose  a  claim  to  have  been 
made  upon  Peggy's  death  in  the  names  of  Agnes  and  Grace, 
could  that  have  been  resisted  by  a  stranger  ?  According  to  the 
true  state  of  the  case,  the  Veritas  facti,  the  right  would  have  been 
[  '527  ]  in  *them  :  their  fines  had  not  passed  it  from  them.  Had  their 
claim  been  resisted  by  the  persons  claiming  under  the  fines,  they 
might  have  been  estopped  as  against  them;  but  their  claim 
would  have  been  defeated,  not  because  thie  right  was  not  in  them, 
but  because  they  were  estopped  by  their  own  fines,  as  against 
the  parties  and  privies  to  those  fines,  from  saying  they  had  not 
passed  away  the  right.  Upon  a  resistance  to  their  claim  by  a 
person  not  entitled  to  insist  upon  the  estoppel,  it  seems  to  me 
their  claim  must  have  prevailed.  The  true  state  of  the  law  upon 
this  point  I  take  to  be  this, — that  a  fine  by  a  contingent  remainder- 
man passes  nothing,  but  leaves  the  right  as  it  found  it ;  that  it 

t  That  is  to  say  the  plaintiff  would  established  in  Doe  d.  Chruimag  v. 
then  be  entitled  under  the  demise  of  Oliver ,  would  appear  to  be  the  true 
Coode.    This,  according  to  the  rule      solution. — E.  C. 


V. 

Mabtyk. 
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is,  therefore,  no  bar  when  the  contingency  happens,  in  the  mouth       Dos  d. 

of  a  stranger  to  that  fine,  against  a  claim  in  the  name  of  such 

remainder-man ;    that  it  operates  by  estoppel,  and  by  estoppel 

only,  and  that  parties  or  privies  may  avail  themselves  of  that 

estoppel,  but  parties  or  privies  only.f     That  being  the  case,  the 

lessors  of  the  plaintiffs  are  entitled   to  recover  the  two-ninths 

which  belonged  to  Agnes  and  Grace,  as  well  as  the  remaining 

seven-ninths  of  the  estate. 

Postea  to  the  plaintiff. 


ALLEN  AND  Another,  Assignees  of  SCOTT,  i^^s. 

'  '  JVbtJ.  9. 

A  Bankrupt,  v.  SUGRUE.J  — 

(8  Bam.  &  Cress.  561—565 ;  S.  C.  3  Man.  &  Ey.  9 ;  7  L.  J.  K.  B.  53.)  '-  ^^^  *' 

Where  a  vessel  insured  in  a  valued  policy  at  2,000Z.  received  damage 
by  perils  of  the  sea  which  could  have  been  repaired  for  1,450^.,  but  the 
jury  found  that  the  vessel  was  not  worth  repairing :  Held,  that  this  was 
a  total  loss,  and  the  assured  were  entitled  to  recover  the  sum  at  which 
the  vessel  was  valued  in  the  policy. 

Assumpsit  against  the  secretary  of  the  St.  Patrick's  Assurance 
Company  on  a  policy  eflfected  by  the  bankrupt  on  the  ship  Benson^ 
valued  at  2,000Z.,  for  twelve  months  from  the  8rd  of  December, 
1825,  averring  a  total  loss  by  perils  of  the  sea.  The  defendants 
paid  money  into  Court  to  cover  an  average  loss,  and  pleaded  the 
general  issue.  At  the  trial  before  Bayley,  J.  at  the  last  Summer 
Assizes  for  Newcastle-upon-Tyne,  it  was  proved  that  the  policy 
was  duly  executed,  and  that  the  Benson  was  afterwards  stranded 
at  the  entrance  of  the  Hull  dock.  That  it  would  have  cost  about 
1,450Z.  to  repair  her,  and  that  when  repaired  she  would  not  have 
been  worth  that  sum.  For  the  defendant  it  was  contended,  that 
the  plaintiffs  could  not  recover  for  a  total  loss ;  as  in  that  case 
they  would  receive  2,000Z.,  whereas  the  cost  of  repairing  the 
damage  done  to  the  ship  would  not  be  more  than  1,450Z. ;  and 
that,  as  suflBcient  was  paid  into  *  Court  to  recover  a  loss  of  [  *^^  ] 
1,450Z.,  the  plaintiffs  must  be  nonsuited.  The  learned  Judge 
reserved  the  point,  and  left  it  to  the  jury  to  say  whether  the 

t  Observe  that  the  reasoning  in  1829)  5  Man.  &  By.  202.— E.  C. 
this  part  of  the  judgment  is  reoon-         X  ^^  s^^^^  principle  established 

ddered  by  the  same  learned  Judge  in  Irving  v.  Manning  (H.  L.  1848) 

in  Doe  d.  Christmas  v.  Oliver  (K.  B.  6  0.  B.  391,  1  H.  L.  0.  287.— B.  C. 

81—2 
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Allen       ship  was  worth  repairing,  and  they  found  that  she  was  not, 
SuQBUE.      and  a  verdict  was  entered  for  the  plaintiffs  for  a  total  loss.     In 
Michaelmas  Term, 

F.  Pollock  moved  for  a  rule  nUi  to  enter  a  nonsuit : 

The  utmost  that  the  assured  can  claim  is  an  indemnity.  If, 
therefore,  the  underwriters  are  prepared  to  pay  the  amount  of 
repairs  necessary,  or  themselves  to  undertake  the  repairs,  the 
assured  have  no  right  to  take  the  actual  value  for  the  purpose 
of  converting  mere  damage  into  a  constructive  total  loss,  and 
then  to  call  upon  the  underwriters  to  pay  the  agreed  value  in  the 
policy.  If  the  agreed  value  is  to  bind  the  underwriters  in  ascer- 
taining the  amount  of  the  loss  if  total,  it  ought  equally  to  bind 
the  assured  in  estimating  whether  the  loss  was  total  or  not. 

(Lord  Tentbrden,  Ch.  J.:  Can  there  be  a  different  rule  in 
ascertaining  whether  a  loss  be  total  or  not  in  an  open  policy  and 
a  valued  policy  ?) 

The  rule,  if  carefully  examined,  is  really  the  same ;  but  a  con- 
structive total  loss  is  in  fact  not  a  total  loss.  The  ship  in  this 
case  existed  in  specie,  was  capable  of  being  repaired,  and  might, 
by  such  repair,  have  been  put  into  as  good  or  a  better  condition 
than  she  was  in  before  the  accident.  To  call  such  a  state  of 
things  a  total  loss,  even  though  qualified  as  a  constructive  total 
loss,  would  be  an  abuse  of  language,  but  that  it  shortly  expresses 
the  real  state  of  things,  viz.,  that  with  reference  to  the  actual 
value  of  the  vessel  it  is  not  worth  while  to  repair.  In  an  open 
[  •568  ]  policy,  the  actual  value  is  the  criterion  according  *to  which  the 
underwriter  is  to  pay.  In  a  valued  policy,  the  criterion  ought 
also  to  be  the  same,  viz.  that  according  to  which  the  underwriter 
is  to  pay,  that  is  the  agreed  value.  The  effect  of  allowing  the 
assured  to  claim  as  he  has  in  this  case  is  unjust,  as  it  gives  him 
much  more  than  an  indemnity  for  a  loss  which  (by  whatever 
name  it  be  called)  is  a  mere  case  of  damage.  Where  the  loss  is 
in  fact  total,  the  underwriter  cannot  complain  of  being  called  on 
to  pay  the  full  agreed  value  in  lieu  of  the  ship  which  he  cannot 
restore ;  but  where  the  loss  is  not  in  fact  total,  it  is  sufficient  to 
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put  the  assured  in  as  good  a  situation  as  he  would  have  been  in       Allen 

had  the  loss  not  occurred.    A  constructive  total  loss,  as  it  is      suqbue. 

called,  may  arise  in  various  ways,  not  merely  by  a  ship  not  being 

worth  repairing,  but  by  certain  charges  upon  her  exceeding  her 

actual  value.     Suppose  a  case  of  salvage,  the  vessel  remaining 

not  only  as  an  existing  ship,  but  absolutely  uninjured  by  the 

circumstances  which  gave  rise  to  the  salvage,  could  the  assured 

say  this  is  a  constructive  total  loss,  if  we  were  uninsured  we 

should  not  pay  the  salvage,  and,  therefore,  we  call  on  you  for 

the  total  loss  ?    Or,  might  not  the  underwriters  say,  we  will  pay 

you  the  salvage,  and  restore  you  your  vessel  undamaged,  and 

what  more  can  you  require  ?    There  is,  besides,  this  mischief  in 

allowing  the  assured  thus  to  estimate  the  loss  on  a  valued  policy : 

that  as  long  as  there  would  be  a  surplus  of  the  smallest  amount 

after  repairing  the  vessel,  the  loss  is  not  to  be  deemed  total,  but 

an  average  loss  only,  and  the  assured  can  claim  the  repairs  only ; 

but  if  the  repairs  required  go  the  least  beyond  that  point,  the 

loss  is  to  be  deemed  total,  and  the  assured  may  demand  the 

agreed  value.     *A  difference,  therefore,  of  5Z.  in  the  damage,       [  •664  ] 

may  make  a  difference  of  several  hundred  pounds  in  the  loss. 

In  this  case,  if  the  repairs  necessary  had  been  only  1,4002.,  the 

underwriters  would  have  been  liable  to  that  only,  and  might  have 

deducted  one-third  new  for  old.     But  being  1,450Z.,  the  vessel  is 

not  worth  repairing,  and  the  underwriters  are  called  on  to  pay 

2,000{.    An  increase,  therefore,  of  the  damage  by  50Z.,  makes 

a  difference  to  the  underwriters  of  near  1,000Z.     The  fallacy 

seems  to  arise  from  calling  this  a  constructive  total  loss,  which, 

though  a  convenient  expression,  really  means  a  state  of  things 

in  which  the  loss  is  not  total. 

Lord  Tenterdbn,  Ch.  J. : 

I  am  of  opinion  that  the  question,  whether  the  loss  sustained 
is  a  partial  or  total  loss,  is  precisely  the  same  where  the  value  of 
the  ship  has  been  mentioned  in  the  policy,  and  where  that  has 
been  left  open.  If  the  value  has  not  been  mentioned,  it  must 
be  ascertained  by  evidence ;  if  it  has  been  mentioned,  then  all 
further  inquiry  is  unnecessary,  as  the  parties  have  agreed  as  to 
T^hat  shall  in  the  event  of  loss  be  considered  the  value.     If 
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AliiEk  underwriters  find  by  experience  that  the  practice  of  entering  into 
SnoBUB.  valued  policies  is  injurious  to  them,  they  may  very  easily  avoid 
it  for  the  future.  Then,  was  this  a  total  loss  ?  The  jury  have 
found  that  the  ship  was  so  much  damaged  as  not  to  be  worth 
repairing,  or,  in  other  words,  that  although  the  materials  of  the 
ship  remained,  the  ship  itself  did  not.  That  in  my  mind  consti- 
tutes a  total  loss ;  and  it  would  be  strange  if  this  were  otherwise, 
for  the  ship  ceased  to  exist  for  any  useful  purposes  as  a  ship. 
[  •666  ]  A  total  loss  of  the  ship  ought,  therefore,  to  be  paid  for,  *and 
that  is  the  sum  agreed  upon  as  the  estimated  value  of  the  ship, 
minus  the  value  of  the  materials  saved. 

Bayley,  J. : 

I  think  that  the  question  whether  a  loss  is  total  or  not  depends 

upon  the  facts  of  the  case,  and  the  nature  and  extent  of  the 

damage  done  to  the  ship ;  and  not  upon  the  nature  of  the  policy 

effected  upon  her.     Whether  that  is  valued  or  open  cannot  alter 

the  nature  of  the  loss.     The  only  difference  between  them  is, 

that  in  the  one  case  the  assured  must  prove  the  value  of  the 

thing  insured ;  in  the  other  he  need  not. 

Rtde  refused. 


1828.       H.  B.  COLES,  Administrator  of  C.  COLES,  v.  HULME. 

Nov.  11. 
(8  Bam.  &  Cress.  568—574  ;  S.  C.  3  Man.  &  Ry.  86 ;  7  L.  J.  K.  B.  29.) 

*-        -'  The  condition  of  a  bond  recited  that  A.  was  indebted  to  B.  in  various 

sums  of  money,  which  were  all  stated  in  pounds  sterling,  and  money  of 
a  smaller  denomination,  and  that  the  bond  was  given  to  secure  payment 
of  those  sums.  In  the  obligatory  part  of  the  bond  the  word  '*  pounds  " 
was  omitted  ;  it  merely  stated  that  the  obligor  became  bound  in  7,700, 
without  stating  what  description  of  money :  Held,  that  from  the  condi- 
tion the  intent  manifestly  was,  that  the  obligor  should  become  bound  in 
7,700  pounds,  and  that  the  word  **  pounds  "  might,  therefore,  be  supplied. 

Declaration  by  the  plaintiff,  as  administrator  of  Catherine 
Coles  deceased,  on  a  bond  bearing  date  the  1st  of  June,  1808, 
for  7,700i.  Plea,  after  craving  oyer  of  the  bond  and  condition, 
non  est  factum.  At  the  trial  before  Lord  Tenterden,  Ch.  J.  at 
the  London  sittings  after  last  Term,  it  appeared  upon  the  pro- 
duction of  this  bond,  that  the  word  ** pounds"  in  the  obliga- 
tory  part  of  the  bond  had  been  omitted.     The  penalty  waa 
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merely  described  as  7,700,  without  any  species  of  money  being  coles 
mentioned.  The  condition  of  the  bond  recited  an  indenture  of  hulme. 
the  5th  of  January,  1807,  whereby  P.  Coles  and  J.  C.  Burckhardt 
agreed  to  become  partners  in  trade  for  seven  years,  with  a  stipula- 
tion, that  if  either  party  should  happen  to  die  before  the  expiration 
of  that  time,  the  survivor  should  for  two  years  afterwards  carry  on 
the  trade  for  the  benefit  of  the  survivor  and  the  executors  of  the 
deceased  partner,  on  the  same  terms  as  if  both  were  living,  and 
at  the  end  of  the  term  of  two  years  the  survivor  should  take  the 
whole  stock,  and  should  pay  the  value  of  a  moiety  of  such  stock 
to  the  executor  of  the  deceased  partner ;  and  for  better  securing 
payment  of  the  said  sums,  the  surviving  partner  should,  within 
three  months  after  the  end  of  the  said  term  of  two  years  after 
the  decease  of  his  co-partner,  become  bound  to  the  executors  of 
that  partner  in  a  bond  conditioned  for  payment  of  the  money, 
and  for  indemnifying  the  executors  of  the  deceased  partner  from 
*all  debts ;  and  upon  executing  such  bond  the  executors  of  the  L  *^^^  1 
deceased  partner  were  to  assign  to  the  surviving  partner  all  the 
joint  property  in  the  stock  in  trade.  It  then  recited  that  P.  Coles 
died  on  the  19th  of  September,  1808,  and  appointed  Catherine 
Coles  his  executrix;  and  that  P.  Coles  had  in  his  lifetime 
advanced  to  the  joint  trade  1,500Z.,  exclusive  of  1,000/.  advanced 
to  Burckhardt,  and  secured  to  P.  Coles  by  the  bond,  and  that 
those  sums  were  still  due;  and  that  C.  Coles  and  Burckhardt 
had,  in  lieu  of  carrying  on  the  trade  in  partnership  for  two  years, 
agreed  to  dissolve  the  same  immediately;  and  that,  in  lieu  of 
the  profits  of  the  moiety  of  the  business  for  those  two  years, 
Burckhardt  should  pay  C.  Coles  1 ,000Z.  in  the  manner  therein- 
after mentioned,  as  a  full  compensation  to  her  for  all  the  profits 
which  she  would  have  been  entitled  to  if  the  trade  had  been 
carried  on  for  the  space  of  two  years.  It  then  recited,  that  the 
co-partnership  property  had  been  valued  at  4,718i.  2«.  7d.,  and 
that  G.  Coles  had  assigned  to  Burckhardt  her  moiety  in  the 
stock  in  trade,  and  that  the  latter  had  indenmified  G.  Coles 
against  all  claims  arising  out  of  the  co-partnership ;  and  that  it 
had  been  agreed  that  Burckhardt  and  the  defendant  should  enter 
into  the  bond  for  securing  to  C.  Coles,  her  executors,  &c.  the 
payment  of  the  several  sums  of  1,000/.  and  1,5002.  so  advanced 
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Coles  by  P.  Coles  to  the  joint  trade,  and  of  the  sum  of  2,359L  Is.  S^d., 
HuLME.  being  one  moiety  of  4,718Z.  2«.  7d.,  the  value  of  the  partnership 
eflfects.  The  condition  of  the  bond  then  was,  that  if  Burckhardt 
should  pay  to  C.  Coles  the  full  sum  of  1,000Z.,  with  interest  by 
instalments  as  therein  mentioned ;  and  also  the  sum  of  1,500{. 
on  the  1st  day  of  November  then  next,  being  the  money  advanced 
[  •570  ]  by  P.  Coles  in  his  lifetime  to  the  joint  trade ;  *and  also,  on  the 
1st  of  January,  1809,  1,179Z.  10«.  7fd.,  being  one  moiety  of  the 
sum  of  2,8592.  Is.  Q^d.,  the  moiety  of  the  value  of  the  partnership 
effects ;  and  on  the  1st  day  of  January,  1810,  the  further  sum  of 
1,179Z.  10s.  7|d.,  being  the  remaining  moiety  of  the  said  sum 
of  2,859Z.  Is.  8^62.,  together  with  interest,  the  bond  was  to  be 
void.  It  was  objected  by  Sir  James  Scarlett  that  the  bond  was 
void  for  uncertainty,  because  it  did  not  specify  any  description 
of  money;  it  might,  therefore,  be  marks,  guineas,  or  pounds. 
Lord  Tenterden,  Ch.  J.  was  of  opinion,  that  as  it  appeared  by 
the  condition  that  the  bond  was  given  to  secure  various  sums  of 
money  described  as  being  composed  of  pounds,  &c.  it  might  fairly 
be  inferred  that  the  penal  part  of  the  bond  which  was  given  to 
secure  the  payment  of  those  sums  should  be  in  the  same  species 
of  money,  and  that  in  furtherance  of  that  intention  the  word 
"pounds"  might  be  supplied;  and  he  directed  the  jury  to  find 
a  verdict  for  the  plaintiff,  but  reserved  liberty  to  the  defendant  to 
move  to  enter  a  nonsuit. 

Sir  James  Scarlett  now  moved  accordingly.     *     *     * 

[  678  ]       Lord  Tenterden,  Ch.  J. : 

In  every  deed  there  must  be  such  a  degree  of  moral  certainty 
as  to  leave  in  the  mind  of  a  reasonable  man  no  doubt  of  the 
intent  of  the  parties.  The  question  in  this  case  is,  whether  there 
is  in  this  bond  that  degree  of  moral  certainty  as  to  the  species  of 
money  in  which  the  party  intended  to  become  bound  ?  I  thought 
at  the  trial  there  was.  The  obligatory  part  of  the  bond  purports 
that  the  obligor  is  to  become  bound  for  7,700.  No  species  of 
money  is  mentioned.  It  must  have  been  intended  that  he  should 
become  bound  for  some  species  of  money.  The  question  is, 
whether  from  the  other  parts  of  the  instrument  we  can  collect 
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what  was  the  species  of  money  which  the  party  intended  to  bind  Colbs 
himself  to  pay?  (His  Lordship  then  read  the  recitals  in  the  hulme. 
condition,  and  proceeded  as  follows :)  It  appears,  therefore,  that 
the  intent  was  that  the  defendant  should  enter  into  a  bond  for 
securing  to  P.  Coles  various  sums  of  money,  described  in  these 
recitals  as  being  composed  of  pounds  sterling  and  other  money 
of  a  smaller  denomination.  That  being  so,  I  cannot  entertain 
any  doubt  that  the  intention  was  that  the  obligor  should,  in 
order  to  secure  the  payment  of  those  sums,  become  bound  in 
a  penalty  consisting  also  of  pounds  sterling ;  and  if  that  were  the 
intention,  then  the  bond  ought  to  be  read  as  if  the  word  pounds 
were  inserted  in  it. 

Bayley,  J. :  [  574  ] 

It  has  been  decided,  that  in  furtherance  of  the  obvious  intent 
of  the  parties,  even  a  blank  may  be  supplied  in  a  deed.t  In 
Waiigh  V.  BusseU^l  the  word  **himdred"  was  omitted  in  the 
latter  part  of  the  condition  of  a  bond.  It  was  held  that  it  might 
be  supplied,  and  that  in  pleading  the  bond  might  be  described 
according  to  its  legal  effect,  as  if  the  word  hundred  had  been 
inserted  in  it.  I  think  in  this  case  that  it  is  obvious  that  the 
obligor  meant  to  bind  himself  in  a  penal  sum  consisting  of 
pounds  sterling,  and,  therefore,  that  the  omission  of  the  word 
pounds  may  be  supplied. 

LiTTLEDALE,  J.  : 

I  have  entertained  some  doubts  whether  the  word  "pounds" 
could  be  supplied;  but,  upon  the  whole,  I  think  it  sufficiently 

t  The  case  alluded  to  by  the  learned  Cases,  379.     In  Langdon  v.  Goole,  3 

Judge  was,  probably,  that  of  Lloyd  Lev.  21,  a  man  was  bound  in  an 

T.  Lord  Say  and  Sde,  10  Mod.  46.  obligation,  but  it  was  not   said  to 

There  the  name  of  the  bargainor  was  whom,  and  that  was  supplied.    See 

omitted  in  the  operative  part  of  a  also  Uvedale  v.  Hal/penny,  2  P.  Wma. 

bargain  and  sale,  and  it  was  supplied  151  ;  Ex  parte  Symonds^  1  Cox,  200 ; 

in  K.   B.,   it  manifestly  appearing  Bishop  v.  Churchy  2  Ves.  sen.  100, 

from  the  other  parts  of  the  deed  that  371 ;  Targus  v.  Pnget,  2  Ves.  sen.  194; 

Lord  Say  was  the  grantor ;  and  the  and  ChobnondeJey  y.  Clinton,  22  E.  B. 

judgment  of  the  Court  of  K.  B.  was  84  (2  Jac.  &  W.  1). 
afterwards   affirmed   in   the   House  t  15  R.  R.  624  (5  Taunt.  707;  1 

of  Lords,  1  Brown's  Parliamentary  Marshall,  214). 
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Coles       appears,  from  the  recital  in  the  condition  of  the  bond,  to  have 
HuLME.      l^een  the  intention  of  the  parties  that  the  penal  part  of  the  bond, 
which  was  to  secure  the  payment  of  various  sums  stated  in  the 
condition  in  pounds  sterling,  should  also  be  "pounds." 

Rule  refused. 


1828.  PATTI80N  V.  JONES. 

Nirv^.        (8  Bam.  &  Cress.  578-586;    S.  C.  3  Man.  &  Ry.  101 ;    7  L.  J.  K  B.  26; 
r  57g  .  S.  C.  at  N.  P.  3  C.  &  P.  383.) 

A.  having  discharged  his  servant,  and  hearing  that  he  was  about  to  be 
engaged  by  B.,  wrote  a  letter  to  B.,  and  informed  him  that  be  had  dis- 
charged him  for  misconduct.  B.,  in  answer,  desired  further  information. 
A.  then  wrote  a  second  letter  to  B.,  stating  the  grounds  on  which  he  had 
discharged  the  servant.  In  an  action  by  the  servant  against  A.  for  a 
libel  contained  in  this  letter,  it  was  held,  that  assuming  the  letter  to  be 
a  privileged  communication,  it  was  properly  left  to  the  jur}^  to  consider, 
whether  the  second  letter  was  written  by  A.  bond  Jidtf,  or  with  an  intention 
to  injure  the  servant. 

Declaration  stated  that  the  plaintiff,  before,  &c.,  had  been 
retained  and  employed  in  the  service  of  the  defendant  as  his 
butler  and  servant ;  arid  in  that  capacity  had  behaved  with  good 
temper,  ability,  sobriety,  honesty,  and  general  propriety  of  con- 
duct, and  never  was  or  until  the  time  of,  &c.  suspected  to  have 
been  guilty  of  drunkenness,  absence  from  duty,  misconduct, 
audacity,  or  of  having  made  free  with  or  stolen  or  purloined 
wines  or  goods  of  the  defendant,  his  master,  by  means  whereof 
[  *&79  ]  he,  the  plaintiff,  had  not  only  deservedly  *gained  the  good 
opinion  of  all  his  neighbours,  &c.  but  had  also  supported  him- 
self, and  would  thereafter  have  supported  himself  by  his  exer- 
tions in  the  service  of  his  masters  and  employers,  had  not  such 
grievances  been  committed  as  thereinafter  mentioned ;  that  the 
plaintiff  before,  &c.  had  applied  to  be  employed  by  and  in  the 
service  of  one  A.  F.  Mornay  as  a  butler  and  servant,  yet  the  defen- 
dant well  knowing  the  premises,  but  contriving,  &c.  to  cause  it  to 
be  suspected  and  believed  by  those  neighbours,  &c.  and  particu- 
larly by  A.  F.  Mornay,  that  the  plaintiff  was  not  fit  to  be  employed 
or  trusted  as  a  servant,  and  that  he  had  been  guilty  of  drunken- 
ness, absence  from  duty,  and  misconduct,  and  that  he  had  made 
free  with,  and  stolen  and  purloined  the  wines  of  the  defendant 
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whilst  the  plaintiflf  was  in  the  service  of  the  defendant  as  butler  Pattibon 
aforesaid ;  and  thereby  to  prevent  A.  F.  Mornay  from  employing  jones. 
him,  plaintiflf,  in  his  service,  and  to  wholly  ruin  him  and  to 
deprive  him  of  the  means  of  supporting  himself  by  honest  and 
industrious  means,  on,  &c.  at,  ifcc.  wrongfully  and  maliciously 
did  write,  compose,  and  publish  a  certain  false,  malicious,  and 
defamatory  libel  of  and  concerning  the  plaintiff,  and  of  and  con- 
cerning the  conduct  of  the  plaintiff  whilst  he  was  in  the  service 
of  the  defendant,  in  the  form  of  a  note  or  letter  directed  to 
A.  F.  Mornay,  containing  therein  the  false,  malicious,  defamatory, 
and  libellous  matter,  &c.  &c.  of  and  concerning,  &c.  that  is  to 
say,  **  Sir  (meaning  the  said  A.  F.  Mornay),  Having  been  informed 
that  you  had  an  intention  of  taking  my  butler  into  your  service, 
I  feel  it  incumbent  upon  me  as  a  neighbour  to  inform  you  that  I 
have  just  discharged  him  for  misconduct,  and  that  I  *cannot  [•680] 
feel  myself  justified  in  recommending  it  to  you  to  engage  him; 
I  have  been  rather  surprised  that  you  have  not  applied  to  me  for 
his  character,  but  I  shall  not  think  any  more  about  it."  A  second 
count  charged  the  defendant  with  publishing  the  following  libel : 
**  I  (meaning  the  defendant)  have  no  hesitation  in  informing  you 
that  I  discharged  my  butler,  not  only  on  account  of  drunkenness 
and  absence  from  his  duty  in  my  house,  but  on  account  of  my 
having  great  reason  to  believe  that  he  had  made  free  with  a  great 
deal  of  my  wines,  &c.  in  which  I  found  a  very  great  deficiency 
upon  an  examination  with  the  cellarman  who  packed  it  up  to  be 
brought  down  to  Putney,  who  took  a  regular  account  of  it,  which 
I  have  got.  Pattison  had  the  audacity  to  open  all  those  packages 
without  any  authority  from  me ;  and  he  acknowledged  that  fact 
yesterday  before  witnesses,  when  he  was  so  conscious  of  his  mis- 
conduct that  he  said  he  would  not  take  any  situation  in  the 
neighbourhood  of  Putney.*'  By  means  whereof  the  plaintiff  had 
been  greatly  injured  in  his  good  name  and  character  amongst 
his  neighbours  and  other  subjects,  and  particularly  with  the  said 
A.  F.  Mornay,  insomuch  that  they  had  hitherto  suspected  and 
believed  the  plaintiff  to  have  been  guilty  of  drunkenness  and 
felony  whilst  in  the  service  of  the  defendant  as  such  servant  or 
butler,  and  to  be  unfit  to  be  trusted  or  employed  in  the  capacity 
of  a  servant;  and  also  by  reason  of  the  premises,  and  on  no 
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pattison  other  account  whatever,  A.  F.  Momay  afterwards  wholly  refused 
Jokes.  ^^^  declined  to  retain  and  employ  the  plaintiff  in  his  service  as 
he  otherwise  would  have  done,  and  by  reason  thereof  the  plaintiff 
had  not  only  been  deprived  of  the  support,  wages,  &c.  which 
[  •681  ]  would  have  accrued  to  him  from  being  *so  retained  and  employed 
as  last  aforesaid,  but  had  hitherto  continued  and  still  was  out  of 
service  and  employ,  and  deprived  of  the  means  of  supporting 
himself,  and  was  otherwise  greatly  injured  and  damnified  and 
almost  wholly  ruined.  Plea,  general  issue.  At  the  trial  before 
Lord  Tenterden,  Gh.  J.,  at  the  Middlesex  sittings  after  last 
Term,  the  plaintiff  proved  the  handwriting  of  the  defendant  to 
the  two  letters  set  out  in  the  declaration,  and  the  following  letter 
of  Mr.  Momay  to  which  that  set  out  in  the  second  count  was  an 
answer:  **  Sir, — It  is  necessary  that  you  should  state  the  par- 
ticulars of  the  misconduct  of  your  steward  to  determine  me  to 
deprive  him  of  the  situation  for  which  he  has  applied  to  me.  Is 
he  sober  and  honest?  You  will  of  course  consider  that  there 
ought  to  be  strong  grounds  for  depriving  a  man  of  his  character 
and  his  bread ; "  and  claimed  to  recover  damages  for  the  libel 
set  out  in  the  second  count,  but  abandoned  the  first  count,  and 
all  claims  for  special  damage.  It  was  objected  by  the  defendant, 
that  as  it  appeared  that  the  letter  containing  the  alleged  libel 
was  written  to  a  third  party,  who  had  invited  the  defendant  to 
give  him  a  character  of  the  plaintiff,  it  vf as  prima  facie  a  privileged 
communication ;  and  that  it  therefore  lay  on  the  plaintiff  to  shew 
malice  in  fact,  or  that  the  defendant  was  actuated  by  ill-will 
towards  the  plaintiff.!  To  this  it  was  answered  by  the  counsel 
for  the  plaintiff,  that  in  an  ordinary  case  where  a  master  is 
called  upon  by  a  third  party  to  give  a  character  to  a  servant,  and 
communicates  slanderous  matter,  it  is  supposed  to  be  done  in 
[  ♦582  ]  discharge  of  a  duty,  and  is  a  *privileged  communication,  the 
inference  of  malice  in  law  resulting  from  the  nature  of  slanderous 
matter  being  rebutted  by  the  occasion  on  which  that  matter  is 
written  or  spoken.  In  that  case  it  is  incumbent  on  a  plaintiff  to 
prove  malice  in  fact.  But  in  this  case  the  defendant  wrote  the 
first  letter  without  being  required  so  to  do.  That  letter  imputes 
misconduct  to  the  plaintiff,  and  invited  the  third  party  to  make 

t  See  Bromage  v.  Prosser,  28  R.  R.  241  (4  B.  &  C.  247). 
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further  enquiry.  The  writing  of  that  letter,  under  those  circum-  Pattison 
stances,  was  evidence  to  go  to  the  jury  that  the  defendant  was  jox'es, 
actuated  by  malice  in  fact  or  ill-will  against  the  plaintiff.  Lord 
Tentebden  was  of  opinion  that  under  the  circumstances  of  this 
case  it  was  a  question  for  the  jury  whether  the  defendant  when 
he  wrote  the  second  letter  acted  band  Jide.  The  defendant's 
counsel  then  proposed  to  call  witnesses  to  prove  the  truth  of  the 
statements,  in  order  to  shew  that  they  were  made  bond  Jide. 
Lord  Tentebden  received  the  evidence,  but  expressed  doubts 
whether  it  was  admissible  under  the  general  issue;  and  he 
finally  directed  the  jury  to  find  for  the  defendant  if  they  thought 
from  the  evidence  that  he  made  the  communication  bond  Jide, 
but  for  the  plaintiff,  if  they  thought  he  made  the  communica- 
tion with  the  intention  to  injure  the  plaintiff.  The  jury  having 
found  for  the  plaintiff, 

Sir  Javies  Scarlett  now  moved  for  a  new  trial : 

A  master  who  gives  the  character  of  a  servant  thereby  dis- 
charges a  duty  which  the  convenience  of  society  calls  upon  him 
to  perform.  If,  therefore,  in  giving  such  character  he  communi- 
cates slanderous  matter,  the  law,  prinui  facte,  presumes  his 
intention  to  be  innocent,  and  requires  the  servant  who  complains 
of  slander  under  such  circumstances  to  rebut  the  presumption 
arising  from  the  character  *in  which  the  slander  is  spoken  or  [  •583  ] 
written,  and  to  shew  that  the  master  was  actuated  by  ill-will 
towards  him,  the  servant.  Here  it  appeared  by  the  cross- 
examination  of  the  plaintiff's  witnesses  that  he,  the  plaintiff, 
had  been  in  the  service  of  the  defendant,  and  by  the  contents  of 
the  second  letter,  it  appeared  that  it  was  written  in  answer  to 
one  from  Mr.  Mornay.  The  matter  contained  in  that  letter  was 
a  privileged  communication,  and  therefore  it  lay  upon  the  plaintiff 
to  give  evidence  that  the  defendant  was  actuated  by  malice  in 
fact.  It  is  true  that  the  defendant  first  wrote  to  Mornay  without 
being  called  upon  so  to  do.  But  it  is  the  duty  of  every  man  who 
knows  that  another  is  about  to  receive  into  his  service  one  who 
has  been  guilty  of  the  misconduct  imputed  to  the  plaintiff,  to 
communicate  to  that  other  the  fact  of  such  misconduct.  The 
prima  facie  presumption  therefore  was,  that  the  defendant's 
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Pattisoh     intention  was  iimocent,  and  no  evidence  was  given  to  rebut  that 
Jones.       presumption. 

Lord  Tbnterdbn,  Ch.  J. : 

It  appeared  in  the  case  proved  on  the  part  of  the  plaintiff  that 
the  defendant  wrote  the  first  letter  to  Mr.  Momay,  without  being 
called  upon  by  him  so  to  do.  The  second  letter,  which  contained 
the  libellous  matter  in  respect  of  which  the  plaintiff  claimed  to 
recover  damages,  was  certainly  written  in  answer  to  enquiries 
made  by  Momay ;  but  inasmuch  as  those  enquiries  were  invited 
by  ^the  defendant,  I  thought  it  was  a  question  for  the  jury, 
whether  the  communication  contained  in  that  letter  was  made 
by  the  defendant  bond  Jide,  acting  under  a  belief  that  he  was 
discharging  a  duty  which  he  owed  to  the  party  who  was  about 
to  take  the  plaintiff  into  his  service,  or  whether  it  was  made 
[  '684  ]  maliciously  with  an  intention  of  doing  an  injury  *to  the  plaintiff. 
The  jury  found  that  it  was  made  maliciously,  which  entitled  the 
plaintiff  to  a  verdict. 

Bayley,  J. : 

Assuming  that  the  libel  set  out  in  the  second  count  was  a 
privileged  communication,  it  seems  to  me  that  the  case  was 
properly  submitted  to  the  jury.  Generally  speaking,  any  thing 
said  or  written  by  a  master  when  he  gives  the  character  of  a 
servant  is  a  privileged  communication.  If  a  servant,  therefore, 
charge  a  master  with  publishing  a  libel,  it  is  competent  to  the 
latter,  under  the  general  issue,  to  prove  that  the  alleged  libel 
was  written  under  such  circumstances  as  to  make  it  a  privileged 
communication,  and  thereby  throw  on  the  plaintiff  the  necessity 
of  shewing  that  it  does  not  come  within  that  protection  which 
the  law  gives  to  a  privileged  communication.  But  if  the  supposed 
libel  be  not  communicated  bond  Jide,  it  does  not  fall  within  the 
protection  which  the  law  extends  to  privileged  communications. 
Here  the  second  letter  of  the  defendant  was  written  in  answer 
to  one  calling  upon  him  to  give  an  account  of  the  plaintiff's 
conduct,  but  the  defendant  wrote  his  first  letter  without  being 
called  upon  so  to  do.  I  do  not  mean  to  say  that  in  order  to  make 
libellous  matter  written  by  a  master  privileged,  it  is  essential 
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that  the  party  who  makes  the  communication  should  be  put  Pattibon 
into  action  in  consequence  of  a  third  party's  putting  questions  jokbs, 
to  him.  I  am  of  opinion  he  may  (when  he  thinks  that  another 
is  about  to  take  into  his  service  one  whom  he  knows  ought  not 
to  be  taken)  set  himself  in  motion,  and  do  some  act  to  induce 
that  other  to  seek  information  from  and  put  questions  to  him. 
The  answers  to  such  questions,  given  bond  fide  with  the  intention 
of  communicating  such  facts  as  the  other  party  ought  to  know, 
will,  although  they  contain  *8landerous  matter,  come  within  the  [  •585  ] 
scope  of  a  privileged  communication.  But  in  such  a  case  it  will 
be  a  question  for  the  jury,  whether  the  defendant  has  acted  bond 
Jide,  intending  honestly  to  discharge  a  duty ;  or  whether  he  has 
acted  maliciously,  intending  to  do  an  injury  to  the  servant? 
In  forming  their  judgment,  the  jury  in  this  case  were  bound 
to  take  into  their  consideration  the  fact  of  the  defendant's 
having  voluntarily  put  himself  into  motion,  and  thereby  in  effect 
having,  by  the  first  letter,  desired  Mr.  Mornay  to  put  questions 
to  him.  These  questions  were  put,  and  gave  occasion  to  the 
second  letter.  The  question  for  the  jury  to  consider  was,  whether 
the  defendant  acted  honestly  and  bond  fide  in  making  the  repre- 
sentation contained  in  that  letter  ?  The  jury  had  that  question 
submitted  to  their  consideration,  and  they  were  of  opinion  that 
the  communication  was  not  made  bond  fide ^  but  that  it  was  made 
with  the  intention  to  injure  the  plaintiff ;  and  if  it  was  made 
with  that  intention,  it  was  not  a  privileged  communication. 

LiTTLEDALE,  J.  : 

It  seems  to  me  that  the  letter,  taken  by  itself,  is  a  libel ;  but 
if  it  was  a  privileged  communication,  it  was  not  necessary  for 
the  defendant  to  plead  a  justification,  he  might  make  that  a 
defence  on  the  general  issue,  and  give  evidence  to  satisfy  the 
jury,  that  under  the  circumstances  of  the  case  it  was  a  bond  fide 
communication.  That  question  was  properly  submitted  to  their 
consideration,  and  they  have  come  to  a  conclusion  that  it  wafl 
not  made  bond  fide,  and  that  the  defendant  was  actuated  by 
malice.  I  perhaps  should  not  have  come  to  the  same  conclusion ; 
but  I  think  the  verdict  ought  not  to  be  disturbed.  Upon  the 
question,  whether  a  master  who  has  written  a  libel  in  giving  the 
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Pattisok 

r. 

Jones. 

[  •586  ] 


♦character  of  a  servant  has  acted  bond  fide  or  not,  it  may  make  a 
very  material  difference  whether  he  volunteered  to  give  the 
character,  or  had  been  called  upon  so  to  do.  At  all  events, 
when  he  volunteers  to  give  the  character,  stronger  evidence  will 
be  required  that  he  acted  bond  fide^  than  in  the  case  where  he 
has  given  the  character  after  being  required  so  to  do. 

Rule  refused. 


1828. 
Not.  14. 

[612] 


H0LDERNE8S  and  Another,  Assignees  of  FOXTON, 
V.  SHACKELS.t 

(8  Bam.  &  Cress.  612—622  ;  S.  C.  3  Man.  &  Ey.  25 ;  7  L.  J.  K.  B.  80.) 

A.,  B.,  and  C,  together  with  others,  were  part-owners  of  a  ship 
eDgaged  in  the  whale  fishery.  The  usual  mode  of  managing  the  cargo 
was,  that  on  the  arrival  of  the  vessel  at  her  homeward  port,  the  whale- 
bone was  taken  into  the  possession  of  B.,  and  sold  by  him,  and  the 
proceeds  were  applied  towards  the  discharge  of  the  expenses  of  the  ship. 
The  blubber  was  deposited  in  a  warehouse  rented  of  C.  by  the  owners 
of  the  ship,  and  the  oil  produced  from  it  was  then  put  into  casks,  each 
owner's  share  being  weighed  out,  and  placed  separately  in  the  warehouse, 
in  casks  marked  with  his  initials.  After  the  division,  the  practice  wa8> 
for  the  warehouseman  to  deliver  to  the  order  of  each  part-owner  his 
share  of  the  oil,  unless  notice  was  given  by  the  ship's  husband  that  the 
part-owner's  share  of  the  disbursements  had  not  been  paid.  In  that 
case,  the  warehouseman  used  to  detain  the  oil  till  the  ship's  husband's 
demand  had  been  satisfied.  The  ship  having  arrived  from  her  voyage 
in  1825,  the  above  course  was  followed.  The  share  weighed  out  and  set 
apart  for  A.  was  twenty-nine  tons,  which  was  stowed  in  the  warehouse 
in  casks,  which  had  A.'s  initials  put  on  them.  In  January,  1826,  A. 
became  bankrupt.  Twenty  tons  of  the  oil  had  been  delivered  to  A. 
before  his  bankruptcy ;  the  remaining  nine  tons  remained  in  the  ware- 
house  at  the  time  of  his  bankruptcy.  In  January,  1826,  the  warehouse- 
man had  orders  from  C,  the  ship's  hiisband,  not  to  deliver  to  A.  the 
remaining  oil,  as  his  share  of  the  disbursements  of  the  ship  had  not 
been  paid  :  Held,  in  an  action  of  trover  brought  by  the  assignees  of  A. 
against  C.  for  the  residue  of  A.'s  oil,  that  the  otJier  pait- owners  had 
originally  a  lien  on  it  for  his  share  of  the  disbursements  of  the  ship,  and 
that  this  right  was  not  devested  by  the  separation  of  A.'s  share  from  the 
residue,  and  placing  it  in  casks  marked  with  his  name. 

Trover  for  twenty  tons  of  whale-oil,  of  the  value  of  1,000Z^ 
The  first  count  of  the  declaration  alleged  the  property  to  belong 
to  the  bankrupt  before  his  bankruptcy  ;  second  count  stated  the 
property  to  be  in  the  plaintiffs,  as  his  assignees.  Plea,  general 
issue.    At  the  trial  before  Bayley,  J.,  at  the  last  Spring  Assizes 

t  Foil.  Qrten  v.  Brigga  (1847)  6  Hare,  395,  402,  408. 
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for  the  county  of  York,  a  verdict  was  found  for  the  plaintiflfs,  HoLDEBNEsa 
damages  220Z.  lOs.,  subject  to  the  opinion  of  this  Court  on  the  shackels. 
following  case : 

The  plaintiffs  were  the  assignees  of  Foxton,  under  a  com- 
mission dated  the  2nd  of  May,  1826,  and  their  title  to  sue  in 
that  character  was  fully  proved.  The  bankrupt  Foxton,  jointly 
with  one  Locking  and  the  defendant,  and  some  other  persons, 
was  part-owner  of  the  ship  Jawe,  a  vessel  belonging  to  Hull, 
engaged  in  the  whale  fishery.  Locking  was  the  ship's  husband. 
The  usual  mode  of  managing  the  cargo  was  as  follows :  On  the 
arrival  of  the  vessel  at  Hull  from  the  fishery,  the  whalebone 
*was  taken  into  the  possession  of  Locking,  and  sold  by  him  [  •613  ] 
for  the  part-discharge  of  the  expenses  of  the  ship.  The  blubber 
was  landed  and  deposited  in  a  yard  belonging  to  the  defendant, 
in  which  were  several  warehouses,  each  of  which  was  appropriated 
to  a  particular  ship.  One  of  these  was  rented  from  the  defendant 
by  the  owners  of  the  ship  Jane,  and  appropriated  exclusively 
to  that  ship.  The  blubber  was  boiled  in  a  boiling-house  in  the 
yard  by  one  Gilchrist,  employed  at  the  defendant's  yard  as  fore- 
man, and  paid  by  the  owners  of  the  several  ships  ;  and  for  this 
a  certain  price  per  ton  was  charged  by  the  defendant.  The 
blubber  being  then  reduced  into  the  shape  of  oil,  was  put  into 
casks  :  each  part-owner's  share  was  then  weighed  out,  and  placed 
separately  in  the  warehouse  rented  by  the  owners  of  the  ship ; 
and  the  particular  casks  containing  his  oil  were  marked  with  his 
initials  in  chalk.  Gilchrist  kept  the  key  of  the  warehouse,  and 
lived  in  the  yard.  After  each  division,  the  practice  was  for  him 
to  deliver  to  the  separate  orders  of  each  owner  the  oil  belonging 
to  them,  unless  previously  to  the  delivery  he  received  a  notifica- 
tion from  the  ship's  husband,  that  the  part-owner's  share  of  the 
disbursements  had  not  been  paid  to  him.  In  that  case,  he  used 
to  detain  the  oil  till  the  ship's  husband's  demand  had  been 
satisfied.  It  was  optional  for  the  owner  to  have  his  oil  in  his 
own  or  the  ship's  casks.  In  the  latter  case,  he  was  to  send 
away  the  oil  in  the  ship's  casks,  he  returning  the  casks  or 
paying  for  them  when  wanted.  In  June,  1825,  the  ship  Jane 
arrived  with  a  cargo,  and  the  above  being  the  usual  course,  was 
followed  on  that  occasion.     The  share  weighed  and  set  apart 
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HoLDBRNEss  for  the  bankrupt  Foxton,  before  his  bankruptcy,  *waB  twenty-nine 
SHACKKL8.  toiis  and  thirty-six  gallons.  Part  of  this  was  stowed  in  the 
[  ♦eu  ]  ship's  casks.  All  the  casks  were  set  apart  in  the  ship's  ware- 
house, and  had  the  bankrupt's  initials  upon  them  in  chalk. 
Foxton,  before  his  bankruptcy,  gave  various  delivery-orders  to 
Gilchrist,  under  which  twenty  tons  of  this  oil  had  been  delivered. 
The  remainder,  being  nine  tons  thirty-six  gallons,  being  all  in 
the  ship's  casks,  remained  in  the  ship's  warehouse  at  the  time 
of  the  bankruptcy.  In  January,  1826,  Gilchrist  had  orders 
from  Locking,  as  the  ship's  husband,  not  to  deliver  to  Foxton 
the  remaining  oil,  as  his  share  of  the  disbursements  of  the  ship 
was  not  paid.  Locking,  the  ship's  husband,  became  bankrupt 
in  April,  1826.  Foxton  stopped  payment  in  January,  1826. 
There  were  two  accounts  between  Locking  and  Foxton,  one  being 
the  ship's  account,  and  the  other  a  general  account-current. 
In  the  ship's  account  it  appeared,  that  after  charging  every 
disbursement  on  account  of  the  vessel,  as  if  they  had  actually 
been  paid  by  him,  (except  the  rent  of  the  warehouse  and  the 
charges  of  boiling,  which  remained  due  to  the  defendant,)  and 
after  giving  credit  for  the  sale  of  the  whalebone,  and  a  small 
portion  of  oil,  there  remained  due  from  the  bankrupt  Foxton, 
at  the  time  of  his  bankruptcy,  in  respect  of  his  share  of  the 
ship,  the  sum  of  564/.  12s.  This  sum  was  due  to  the  defendant 
and  the  other  owners.  The  other  owners  have  paid  up  Foxton's 
share  by  making  deductions  from  balances  which  Locking  owed 
them.  Locking  had  not  paid  every  disbursement  before  he 
failed;  he  has  paid  them  since  by  money  received  from  the 
other  owners.  Upon  the  general  account-current,  there  was  a 
[  'BIS  ]  balance  against  Locking  of  261Z.  7«.  4^1.  But  ♦Foxton  had 
credit  therein  for  two  of  his  own  acceptances  for  300Z.  and  450Z., 
which  were  afterwards  dishonoured.  On  the  8th  of  January 
last,  the  plaintiffs,  as  assignees  of  Foxton,  formally  demanded 
possession  of  the  nine  tons  thirty-six  gallons  of  oil  from  the 
defendant,  ofTering  to  pay  to  him  a  sum  which  exceeded  what  he 
demanded  in  respect  of  rent  and  charges  for  boiling  the  blubber. 
This  sum  he  had  himself,  by  an  account  in  his  own  handwriting, 
fixed  at  691.  6«.  In  answer  to  this  demand,  the  defendant 
stated  that  he  wished  the  matter  to  stand  over  for  a  few  days. 
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Accordingly,  on  the  Slat  of  January,  the  plaintiflf  Holdemess  Holdbbskss 
called  again  upon  the  defendant,  and  tendered  to  him  the  sum  shackels. 
due  in  respect  of  his  demand  for  rent  and  boiling,  but  the  defen- 
dant then  absolutely  refused  to  receive  the  monies  or  give  up 
the  oil.  He,  however,  stated,  that  the  oil  was  in  his  possession 
and  under  his  control,  and  that  he  could  give  it  up  if  he  thought 
proper  ;  but  he  added,  that  the  owners  of  the  Jane  had  instructed 
him  not  to  do  so.    The  value  of  the  oil  so  detained  was  220Z.  10«. 

E.  H.  Alderson,  for  the  plaintiffs : 

The  defendants,  who  were  part-owners  of  the  ship,  had  clearly 
no  lien  on  the  oil,  even  if  it  had  not  been  separated  from  the 
residue.  Secondly,  if  they  had  any  lien  in  point  of  law,  still,  in 
fact,  there  was  nothing  due  from  Foxton  at  the  time  of  his  bank- 
ruptcy to  the  other  part-owners.  Thirdly,  assuming  that  there 
was  such  a  debt,  and  that  the  part-owners  had  a  lien,  still  the 
separation  of  this  oil  from  the  residue,  and  the  putting  of  Foxton's 
name  on  the  casks  in  which  it  was  contained,  was  an  appropria- 
tion, *and  vested  the  property  in  him.  As  to  the  first  point,  [  *^16  ] 
Smith  V.  De  Silvaf  is  an  authority  to  shew  that  the  plaintiffs  are 
entitled  to  recover.  There  the  outfit  had  been  conducted  by 
De  Silva,  who  was  appointed  to  manage  the  concern  as  ship's 
husband  in  pursuance  of  an  agreement  made  by  three  others 
at  the  time  of  their  becoming  owners  of  the  ship  ;  and  De  Silva 
settled  the  accounts  with  them,  and  took  from  one  of  them,  who 
afterwards  became  bankrupt,  promissory  notes,  payable  at  a 
future  day,  for  a  part  of  his  share  of  the  expense :  it  was  held, 
that  the  assignees  of  the  bankrupt  were  entitled  to  receive  the 
full  share  of  the  profits,  and  that  the  ship's  husband  (who  had 
after  his  appointment  acquired  an  interest  in  the  ship  by  pur- 
chasing a  part  of  the  share  of  one  of  the  other  part-owners)  was 
only  entitled  to  a  dividend  under  the  commission  for  the  amount 
of  the  notes.  In  that  case  no  distinction  was  made  between  the 
bankrupt's  share  in  the  ship  and  his  share  in  the  profits  of 
the  adventure.  In  Doddington  v.  Hcdlett^X  several  persons  had 
entered  into  a  contract  with  one  Hall,  empowering  him  to  build 
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HoLDEBKEss  and  fit  oat  a  ship  at  their  joint  expense,  for  the  service  of  the 
Shackels.  ^fi^st  India  Company,  and  he  having  died  insolvent  without 
paying  his  portion  of  the  expense,  the  others,  who  remained 
answerable  to  the  tradesmen  for  the  whole,  filed  a  bill  against 
his  administrator,  praying  that  they  might  have  a  specific  lien 
upon  what  should  be  due  to  him  for  his  share  to  this  extent. 
Lord  Habdwicke  held,  that  the  other  part-owners  had  a  specific 
lien  on  his  share  for  what  they  had  paid  or  were  liable  to  pay. 
[  ♦617  ]  That  case  has,  however,  been  overruled  in  Ex  parte  *  Young,  \  and 
Ex  parte  Harri8on,l  by  Lord  Eldon,  who  decided,  that  part- 
owners  of  a  ship,  being  tenants  in  common,  and  not  joint  tenants, 
no  lien  attached  on  the  share  of  one,  a  bankrupt,  who  had  also 
been  managing  owner,  for  outfit,  freight,  &c.  due  to  the  others. 
Supposing  that  there  was  a  lien,  and  that  the  other  part-owners 
had  a  right  to  retain,  here  there  was  nothing  due  from  the  bank- 
rupt to  the  other  part-owners.  The  ship's  husband  took  the 
whole  upon  himself.  The  debt,  if  any,  was  due  from  Foxton 
to  Locking,  and  not  to  the  other  part-owners.  The  debt  due  to 
Locking  could  not  give  the  defendant  any  lien.  Assuming  that 
there  was  a  debt,  and  that  the  other  part-owners  had  a  right 
to  retain  for  it,  that  right  was  destroyed,  because  here  the  bank- 
rupt had  actual  possession  of  the  oil.  The  part  belonging  to 
him  had  been  separated  from  the  residue,  and  put  into  casks, 
which  had  his  initials  marked  on  them.  It  is  true  that  the  case 
states  it  to  have  been  the  custom  not  to  deliver  if  the  ship's 
husband  was  not  satisfied  ;  but  here  a  delivery  of  part  had  taken 
place,  and  all  the  casks  were  marked  with  the  name  of  the  bank- 
rupt, who  was  charged  with  warehouse-rent.  Hurry  v.  Mangles^ 
shews  that,  under  such  circumstances,  there  was  an  executed 
delivery  of  the  whole.  Besides,  where  a  buyer  removes  from 
a  warehouse  a  part  of  an  entire  quantity  of  goods  sold  at  a  fixed 
and  entire  price,  it  even  puts  an  end  to  the  right  of  stoppage 
in  transitu  :  Stoveld  v.  Hvghe8,\\  Hammond  v.  AndersonSi 

Parke,  contra,  was  stopped  by  the  Court. 

t  13  R.  R.  73  (2  Ves.  &  B.  242).  ||  12  R.  R.  523  (14  East,  308). 

X  2  Rose,  B.  C.  76.  H  8  R.  R.  763  (1  Bos.  &  P.  (N.  R.) 

§  10  R.  R.  727  (1  Camp.  452).  69). 
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Lord  Tentbrden,  Ch.  J. :  Holdbrness 

V, 

This  is  not  the  case  of  a  claim  of  lien  on  the  share  of  the  ship,  shagkels. 
but  a  claim  by  persons,  being  part-owners  of  a  ship,  engaged  1^  ^^^  ^ 
together  in  an  adventure ;  and  the  subject-matter,  in  respect  of 
-which  this  action  is  brought,  is  part  of  the  proceeds  of  that 
adventure,  viz.,  part  of  the  oil  which  had  been  obtained  on  a 
fishing  voyage.  Now,  it  is  clearly  established  as  a  general 
principle  of  law,  that  if  one  partner  becomes  a  bankrupt,  his 
assignees  can  obtain  no  share  of  the  partnership  effects,  until 
they  first  satisfy  all  that  is  due  from  him  to  the  partnership. 
The  case  of  Smith  v.  De  Silva\  is  a  very  entangled  case,  and  the 
facts  stated  in  the  report  are  not  very  clear  or  perspicuous.  It 
appears  that  De  Silva  had  originally  made  advances,  not  as  part- 
owner  of  the  ship,  nor  even  as  partner  in  the  adventure,  but  as  a 
person  appointed  by  all  the  part-owners  to  manage  the  adventure 
ior  them,  rather  as  their  agent  than  as  their  partner.  He  after- 
wards acquired  an  interest  by  purchasing  a  part  of  the  ship,  and 
fio  became  a  partner  in  the  adventure;  but  he  was  not  an  original 
partner.  Smith  v.  De  Silva  may,  therefore,  have  been  properly 
decided,  without  breaking  in  on  the  general  principle  to  which  I 
have  adverted.  Then,  supposing  that  the  partners  had  in  this 
case  a  lien  originally,  has  any  thing  happened  to  take  it  away  ? 
First,  it  is  said  that  they  had  no  lien  against  Foxton,  because 
nothing  was  due  from  Foxton  to  the  then  part-owners ;  but  if  the 
account  be  taken  as  between  Foxton  and  Locking  generally,  there 
can  be  no  question  that  the  bankrupt  was  indebted  to  the  other 
part-owners.  For  they  were  ultimately  obliged  to  pay  the  expense 
which  *had  been  incurred  before  the  bankruptcy.  The  next  point  C  *^^^  ] 
turns  on  the  separation  of  that  portion  of  the  oil  which  belonged 
to  the  bankrupt,  upon  which  great  reliance  has  been  placed  on 
the  part  of  the  plaintiff.  It  has  been  said,  that  there  has  been 
an  appropriation  of  that  quantity  of  oil  to  the  bankrupt,  and  that 
the  property  thereby  vested  in  him,  and  cannot  be  devested.  But 
in  order  to  decide  whether  the  property  vested  in  him  or  not,  it 
is  necessary  to  look  at  the  practice  of  the  part-owners  of  this  ship 
in  antecedent  voyages,  in  order  that  we  may  know  what  was  the 
effect  of  marking  particular  casks  with  the  initials  of  any  of  the 

t  Cowp.  469. 
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HoLDEBNEss  part-owiiers.  The  case  states,  that  when  the  blabber  had  been 
Shackbls.  reduced  into  oil,  each  part-owner's  share  was  weighed  out,  and 
placed  separately  in  the  warehouse  rented  by  the  owners  of  the 
ship,  and  the  particular  casks  containing  his  oil  were  marked 
with  his  initials  in  chalk;  that  Gilchrist  kept  the  key  of  the 
warehouse  and  lived  in  the  yard ;  that  after  each  division,  the 
practice  was  for  him  (Gilchrist)  to  deliver  to  the  separate  orders 
of  such  owners  the  oil  belonging  to  them,  unless,  previously  to 
the  delivery,  he  received  a  notification  from  the  ship^s  husband 
that  the  part-owner's  share  of  the  disbursements  had  not  been 
paid  to  him.  In  that  case  he  used  to  detain  the  oil  till  the  ship's 
husband's  demand  had  been  satisfied.  That  having  been  the 
practice  between  the  parties,  it  appears  to  me  that  the  separation 
of  the  oil  of  a  particular  part-owner  from  the  residue,  and  putting 
his  initials  upon  the  casks,  was  not  an  absolute  appropriation  of 
the  cask  and  its  contents  to  that  part-owner,  but  only  a  qualified 
appropriation  enabling  him  to  take  the  goods,  unless  the  ship's 
husband  afterwards  prevented  him  by  giving  notice  to  the  ware- 
[  •620  ]  houseman.  *The  particular  circumstance  of  separating  the  oil 
in  question  from  the  residue,  and  putting  on  the  cask  which 
contained  it  the  initials  of  Foxton,  connected  with  the  previous 
usage  between  the  parties,  appears  to  me  to  amount  in  this  case 
not  to  an  absolute  but  to  a  qualified  appropriation  only.  The 
property  in  the  oil  was  thereby  vested,  but  subject  to  be  devested 
(as  in  point  of  fact  it  was)  by  the  intervention  of  Locking.  It 
seems  to  me  that  the  justice  and  law  of  the  case  are  with  the 
defendant,  and  that  there  ought  to  be  a  judgment  of  nonsuit. 

Bayley,  J. : 

Where  there  is  a  joint  adventure  which  produces  certain  goods,, 
the  proper  course  is,  first  to  deduct  all  the  expenses  which  have 
been  incurred  in  order  to  obtain  those  goods,  and  then  to  divide 
the  residue  among  the  shareholders,  in  proportion  to  the  shares 
to  which  each  is  entitled  respectively.  In  this  case  the  joint 
adventurers  obtained  a  quantity  of  oil  in  bulk.  No  partner,  or 
representative  of  a  partner,  had  a  right  to  his  aliquot  part  of  that 
oil  until  he  had  paid  his  share  of  the  expense  of  procuring  it. 
That  will  be  the  case,  whether  the  shareholder  has  become 
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bankrupt  or  continues  solvent.     If  he  continues  solvent,  he  may  Holderness 

pay  his  share  of  the  outfit,  and  of  the  expense.     If  he  does  not  pay    shackels. 

it  in  money,  the  other  part-owners  have  a  right  to  see  that  an 

aliquot  part  of  what  has  been  gained  in  the  adventure  be  retained, 

80  as  to  pay  that  share  of  the  outfit  which  he  ought  to  pay.     In 

this  case  Foxton  became  bankrupt,  and  having  become  bankrupt, 

if  he  could  have  paid  in  money  his  share  of  the  outfit,  there 

would  have  been  twenty-nine  tons  of  oil  coming  to  him.    He 

could  not  pay,  and,  therefore,  as  *it  seems  to  me,  the  justice  and      [  •621  ] 

the  law  of  the  case  is,  that  his  share  of  the  expense  should  be 

paid  out  of  the  twenty-nine  tons,  and  that,  until  he  has  paid  his 

share  of  the  expense,  he  cannot  claim  that  quantity.    It  has  been 

said,  that  there  has  in  this  case  been  a  delivery,  and  that,  in 

consequence  of  that  delivery,  the  rights  of  Foxton,  and  of  his 

assignees,  are  different  from  what  they  otherwise  would  have 

been.    But  it  seems  to  me  that  there  has  not  been  a  perfect 

delivery.     It  would  have  been  perfect  if  the  other  part-owners 

had  been  dispossessed  of  the  oil.     That  has  not  been  done.     The 

property  still  remained  in  the  warehouse,  and  was  the  joint 

property  of  all.     A  part  only  has  been  removed.     The  removal 

of  that  part  does  not  vary  the  right  as  to  the  residue.     It  is  clear 

that  the  assignees  cannot  recover  the  twenty-nine  tons  before 

they  pay  Foxton's  share  of  the  expense.     The  other  part-owners 

might  say,  there  are  twenty-nine  tons  allotted  to  you ;  you  may 

take  possession  of  all  to  which  you  will  be  entitled,  but  you  must 

first  pay  your  share  of  the  expense  :  nine  tons  will  be  sufficient 

for  that  purpose;  you  may,  therefore,  take  away  twenty  tons. 

The  right  of  the  other  part-owners  is  not  varied  by  their  having 

allowed  the  bankrupt  to  take  away  twenty  tons.    That  being  so, 

the  plaintiffs  are  not  entitled  to  recover.     It  has  been  urged,  that 

there  has,  in  this  case,  been  a  change  of  possession,  by  reason  of 

Locking's  having  debited  the  bankrupt  in  account  with  a  portion 

of  the  rent.    But  that  portion  of  the  rent  must  have  been  paid 

by  the  bankrupt  before  he  took  away  the  oil  in  specie;  or  it 

might  have  been  deducted  out  of  his  share  of  the  produce,  if  he 

compelled  the  other  shareholders  to  sell,  in  order  to  pay  his  share 

of  the  expense.     The  usage  being  for  the  part-owners  *to  detain      [  *^^  ] 

the  oil,  until  each  part-owner's  share  of  the  expense  has  been 
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HoLDEBNEss  paid,  it  seems  to  me,  that  the  fact  of  debiting  the  party  with 
Shackels.     warehouse-rent  can  have  no  effect.     I  think,  therefore,  that  the 
plaintiffs  have  not  made  out  their  right  to  the  residue  of  the  oil ; 
and,  consequently,  that  there  ought  to  be  a  nonsuit. 

Judgment  for  the  defendants. 


1828.  SIGOUENEY  V.  LLOYD  a^d  Others.! 

A  or,  14.  ' 


1622] 


(8  Barn.  &  Cress.  622—634  ;  S.  C.  3  Man.  &  Ey.  58 ;  7  L.  J.  K  B.  73.) 

A  bill  of  exchange  drawn  in  America  on  a  house  in  London,  payable 
to  order,  was  indorsed  by  the  payee  generally  to  A.,  and  by  him  in  these 
words :  **  Pay  to  B.  or  his  order  for  my  use."  B.  applied  to  his  bankers 
to  discount  the  bill,  and  they,  without  making  any  enquiry,  did  so,  and 
applied  the  proceeds  to  the  use  of  B. :  Held,  that  the  indorsement  was 
restrictive ;  that  the  property  in  the  bill  remained  in  A.,  and  that  he 
was  entitled  to  recover  the  amount  of  the  bill  from  the  bankers. 

Assumpsit  for  money  had  and  received.  Plea,  general  issue. 
The  plaintiff  was  a  merchant  residing  at  Boston,  in  the  United 
States  of  America.  The  defendants  were  bankers  in  London, 
carrying  on  business  under  the  firm  of  Messrs.  Jones,  Lloyd,  &  Co. 
Before  the  trial  the  parties  agreed  that  the  plaintiff  should  take 
a  verdict  by  consent  for  8,164Z.  lis.  8d.,  subject  to  the  following 
case,  with  liberty  for  either  party  to  turn  it  into  a  special  ver- 
dict. This  was  accordingly  done  with  the  approbation  of  Lord 
Tenterden,  Ch.  J.,  before  whom  the  cause  came  on  for  trial : 

In  the  month  of  July,  Captain  Attwood,  who  commanded  a 
vessel  belonging  to  the  plaintiff,  took  in  payment  of  a  cargo  of 
flour,  the  property  of  the  plaintiff,  which  he  sold  at  Bio  Janeiro, 
a  bill  of  exchange  for  8,164Z.  Us.  8cf.,  drawn  in  a  set  of  three  by 
March,  Sealy,  Walker,  &  Co.,  of  that  place,  on  March,  Sealy,  &  Co. 
of  London.  This  bill  was  payable  to  the  order  of  Messrs. 
Hendricks,  Weirss,  &  Co.,  who  indorsed  it  to  Captain  Attwood. 
The  following  is  a  copy  of  the  third  part  of  the  bill : 

[  623  ]  '*Bio  DE  Janeiro,  12th  July,  1825. 

"For3,164Z.  11«.  8d. 

**At  sixty  days  sight  pay  this  third  of  exchange,  first  and 

second  not  paid,  to  the  order  of  Messrs.  Hendricks,  Wierss,  &  Co. 

three   thousand   one    hundred    and    sixty-four  pounds,   eleven 

t  See  the  principle  embodied  in  the  Bills  of  Exchange  Act,  1882,  s.  35. — E.  C. 
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shillings,  and  eight-pence,  value  of  the  same,  which  place  to    sioournby 
account,  as  per  advice  from  Lloyd. 

*'  Mabch,  Sbaly,  Walker,  &  Co." 

This  was  indorsed  by  the  payees  to  A.  Attwood,  by  Attwood 
to  the  plaintiff,  by  the  latter  in  the  following  words :  "  Pay  to 
Samuel  WilKams,  Esq.,  of  London,  or  his  order,  for  my  use ;  " 
and  by  S.  Williams  to  Jones  &  Co. 

Attwood  sent  the  first  of  the  set  to  the  correspondent  of  the 
plaintiff,  Mr.  Samuel  Williams  of  London,  who  was  an  American 
agent  and  factor  for  merchants  and  planters,  carrying  on  such 
business  to  a  great  extent,  inclosed  in  the  following  letter: 
"Sir,  I  herewith  have  the  honour  to  enclose  you  the  first  of 
exchange  for  8,164Z.  lis.  8^.  sterling,  at  sixty  days  sight,  on 
Messrs.  March,  Sealy,  &  Co.,  in  London,  in  favour  of  myself,  it  being 
the  proceeds  of  a  cargo  of  flour  in  brig  Swiftsure,  *belonging  to  ^  *^^*  3 
Henry  Sigoumey,  Esq.,  Boston,  America,  which  you  will  please 
to  present  for  acceptance,  and  keep  at  the  disposal  of  the  second 
or  third."  But  he  did  not  indorse  the  bill.  Williams  received 
the  letter  and  bill  on  the  26th  September,  1825,  and  procured 
the  acceptance  of  the  bill  in  due  course.  The  third  of  the  set 
was  remitted  to  the  plaintiff;  and  he  having  indorsed  it  as  afore- 
said, '*  Pay  to  Mr.  Samuel  Williams,  or  order,  for  my  use,"  remitted 
it  to  Williams  in  the  following  letter  of  the  17th  September,  1825 : 
"  Captain  Amaziah  Attwood,  of  my  brig  Swiftsure,  arrived  here 
yesterday  from  Bio  Janeiro.  He  informs  me  that  he  left  a  letter 
directed  to  you,  to  be  forwarded  to  you  by  the  next  English  mail, 
containing  the  first  of  March,  Sealy,  Walker,  &  Co.'s  draft  on 
March,  Sealy,  &  Co.,  London,  dated  12th  of  July,  at  sixty  days 
sight,  for  3,164Z.  lis.  8d.  sterling,  in  favor  of  Messrs.  Hendricks, 
Weirss,  &  Co.,  and  by  them  indorsed  to  said  A.  Attwood.  He 
thinks  he  did  not  indorse  the  draft ;  and  if  received,  it  can  only 
be  accepted.  Enclosed  you  have  third  bill  of  the  set  indorsed  to 
me  by  Captain  Attwood,  and  to  yourself  by  me.  I  presume  that 
if  the  other  should  have  been  previously  received  and  accepted, 
that  a  receipt  on  the  one  now  transmitted  would  be  accepted  at 
maturity.  Have  the  goodness,  when  you  advise  the  receipt, 
which  I  trust  will  be  as  soon  as  possible,  of  the  present,  to 
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SioouKNEY  inform  me  the  standing  of  the  acceptors.  Henry  Sigourney." 
Lloyd.  The  letter  and  bill  were  received  by  Williams  on  the  2l8t  October, 
1826.  The  defendants  had  no  notice  of  the  before-mentioned 
letters  of  Captain  Attwood  and  of  the  plaintiff.  Williams  stopped 
payment  on  the  24th  of  October,  1825,  and  a  docket  was  struck 
[  '625  ]  against  him  *on  the  25th  of  the  same  month,  upon  which  a 
commission,  dated  the  27th  of  the  same  month,  was  issued,  and 
he  was  declared  a  bankrupt  immediately  afterwards.  At  the  time 
Williams  received  the  bill  in  question,  as  well  as  at  the  time  of 
his  bankruptcy,  the  balance  of  account  was  in  favour  of  the 
plaintiff  to  the  amount  of  upwards  of  3,000i.,  exclusive  of  the 
before-stated  bill.  On  the  morning  of  the  22nd  of  October,  when 
the  discount  hereinafter  mentioned  was  made,  the  balance  in 
favour  of  Williams  with  the  defendants  was  8,784Z.  10«.  lOd. 
About  11  o'clock  on  that  day  Williams  indorsed  the  bill  in  ques- 
tion, with  others,  amounting  in  the  whole  to  7,081i.  17«.  9rf., 
to  the  defendants,  who  were  his  bankers,  and  in  the  habit  of 
discounting  for  him  very  largely,  and  the  said  bills  were  bond  fide 
discounted  for  him,  and  credit  given  to  him  for  the  amount,  less 
the  discount ;  and  subsequently,  viz.  at  the  clearing  house  about 
5  o'clock  in  the  evening  of  that  day,  the  defendant  paid  Williams's 
acceptances  due  that  day  to  the  number  of  thirty-two,  and  three 
drafts,  amounting  to  10,688/.  18a.  6^.  The  bill  in  question  was 
honored  at  maturity,  and  the  amount  received  by  the  defendants 
on  the  28th  November,  1825. 

F.  PoZZoc'A^  for  the  plaintiff.     ♦     *     * 

[  626  ]  Parke,  contra,     *     *     * 

[  629  ]       Lord  Tenterden,  Ch.  J. : 

I  am  of  opinion  that  in  this  case  the  plaintiff  is  entitled  to 
recover.  It  appears  from  the  report  of  the  case  of  Snee  v. 
Prescott  +  that  in  1748  an  indorsement  in  this  form  was  not 
[  •680  ]  unusual ;  and  it  *appears  to  have  been  the  opinion  of  Lord 
Hardwicke  in  that  case,  and  also  to  have  been  the  opinion  of 
Mr.  Justice  Wilmot,  in  the  case  of  Edie  v.  The  East  India  Com- 
pany,  I  that  such  an  indorsement  will  have  the  effect  of  preventing 
t  1  Atk.  247.  t  2  BuiT.  12:^7. 
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a  subsequent  transfer  of  the  bill  for  the  benefit  of  any  other  than  Sigoubney 
the  person  for  whose  use  it  is  expressed  to  have  been  made  by  lloyd. 
the  indorsement.  The  case  of  Anchei'  and  others  v.  The  Bank  of 
England,^  is  an  authority  to  the  same  effect.  The  indorsement 
was  not  precisely  in  the  same  form  as  in  the  present  case ;  but 
the  effect  of  it  is  the  same.  The  indorsement  there  was,  "  The 
within  must  be  credited  to  Captain  Moreton  L.  Dahl,  value  in 
account."  An  indorsement  purporting  to  have  been  made  by 
Dahl  was  afterwards  forged,  and  the  Bank  of  England  discounted 
the  bill.  The  acceptors  did  not  pay  it ;  before  it  became  due  they 
had  failed,  and  one  Fulgberg  paid  it  for  the  honor  of  Ancher  & 
Co.  the  plaintiffs ;  and  upon  the  ground  that  the  indorsement  had 
restrained  the  negotiability  of  the  bill,  they  brought  an  action  for 
money  had  and  received  against  the  Bank.  Lord  Mansfield 
directed  a  nonsuit ;  but  upon  a  rule  to  shew  cause  why  there 
should  not  be  a  new  trial,  and  cause  shewn.  Lord  Mansfield, 
WiLLES  and  Ashurst,  JJ.,  thought  the  indorsement  restrictive, 
and  that  the  plaintiffs  were  entitled  to  recover ;  but  Buller,  J. 
thought  otherwise  ;  upon  which  Lord  Mansfield  said,  the  whole 
turned  on  the  question,  whether  the  bill  continued  negotiable  ? 
and  if  they  altered  their  opinion,  they  would  mention  the  case 
again  ;  but  it  never  was  mentioned  afterwards :  and  upon  a  new 
trial.  Lord  Mansfield  directed  the  jury  to  find  for  the  plaintiff, 
*  which  they  did.  It  has  been  said  that  the  indorsement  "  Pay  [  •^si  ] 
to  Williams  for  my  use,"  is  a  mere  direction  to  Williams  to  apply 
the  money  produced  by  the  bill  to  Sigourney's  use ;  but  the 
words  taken  in  that  sense  would  be  useless;  for  whether  the 
words  be  on  the  face  of  the  indorsement  or  not,  as  soon  as 
Williams  received  the  proceeds  of  the  bill,  he  must  necessarily 
apply  them  to  Sigourney's  use,  and  place  them  to  his  credit  in 
the  account  between  them.  So  that  those  words  will  have  no 
effect  whatever,  unless  they  have  that  of  restraining  the  negotia- 
bility of  the  bill,  or  at  least  of  making  the  first  indorsee  (if  he 
takes  the  bill  with  those  words  on  it,  as  Williams  did  in  this  case) 
a  trustee  for  the  original  indorser.  The  case  of  Evans  v.  Cram- 
lington^l  when  duly  considered,  does  not  seem  to  me  to  be  suffi- 
cient to  countervail  the  authorities  to  which  I  have  already 
t  Doug.  637.  X  1  Show.  4. 
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SiGouBNBY    adverted.    The  bill  in  that  case  was  drawn  by  Cramlington  upon 
Llotd.       one  Kyder,  payable  to  T.  Price  or  his  order,  for  500i.,  for  the  use 
of  F.  Calvert.    Eyder  accepted,  but  did  not  pay  the  bill.    Price 
indorsed  it  to  Evans  for  value.     The  latter  brought  an  action 
against  Cramlington  the  drawer;  he  pleaded  that  Calvert  (who 
was  named  in  the  bill  as  the  cestui  que  use)  was  an  officer  of  the 
excise,  and  indebted  to  the  King  in  such  a  sum,  and  that  upon  an 
exchequer  process  at  the  suit  of  the  King  this  500Z.  was  extended 
in  his  hands.     To  this  plea  there  was  a  demurrer.    It  appears, 
therefore,  that  Cramlington  in  answer  to  the  claim  of  Evans,  the 
indorsee,  set  up  what  is  sometimes  denominated  the  jus  tertii ; 
and  the  only  question  which  it  was  necessary  for  the  Court  to 
determine  was,  whether  the  bill  being  in  trust  only  for  the  use  of 
Calvert,  was  liable  to  be  seized  under  the  extent  against  him  ? 
[  •682  ]      The  Court  was  of  *opinion  that  it  was  not.     The  proposition  of 
Cramlington,  that  the  jus  tertii  intervened,  failed  entirely,  and  it 
became  unnecessary  to  decide  any  other  point.     That  case,  there- 
fore, as  it  seems  to  me,  is  not  of  sufficient  weight  to  countervail 
the  opinions  delivered  in  Snee  v.  Prescott,^  Ediev.  Tlie  East  India 
Company, I  and  Ancher  v.  The  Bank  of  England.^     The  use  of 
indorsements  of  this  kind  is  not  small,  nor  are  they,  as  it  seems 
to  me,  inconsistent  with  the  interests  and  convenience  of  com- 
merce.    Such  an  indorsement  will  not  prevent  the  indorsee  from 
receiving  the  money  from  the  acceptor  when  the  bill  becomes  due. 
If  he  pay  it  to  his  principal  all  will  be  well,  but  the  indorsee  must 
look  to  him  for  the  application  of  it.     It  will  have  the  effect  of 
preventing  a  failing  man  from  disposing  of  the  bill  before  it 
becomes  due,  and  from  pledging  it  to  relieve  himself  from  his  own 
debts  at  the  expense  of  his  correspondent.     I  cannot  see  that  the 
interests  of  commerce  will  be  prejudiced  by  our  holding  that  such 
an  indorsement  is  restrictive.     On  the  contrary,  I  think  that  the 
interests  of  commerce  will  thereby  be  advanced.    It  is  said,  that 
it  cannot  be  expected  that  bankers  or  others  when  requested  to 
discount  such  bills  as  this,  should  look  into  the  accounts  between 
the  principal  and  his  agent.     I  agree  it  cannot  be  expected  they 
should ;  but  still  if  they  take  the  bill  so  indorsed,  they  take  it  at 

t  1  Atk.  247.  §  Doug.  637. 

X  2  Burr.  1216. 
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their  peril,  and  must  be  bound  by  the  state  of  accounts  between    siooubnet 
those  parties.  Lloyd. 

Bayley,  J. : 

The  indorsement  in  this  case  is  in  the  words  "Pay  to  Williams 
or  his  order  for  my  use."  The  *question  is,  whether  the  words  [  •633  ] 
"  for  my  use  "  have  or  have  not  any  effect  with  reference  to  the 
bill  itself?  The  person  who  remits  a  bill,  may  give  private 
directions  to  his  correspondent  in  the  letter  in  which  the  bill  is 
inclosed,  and  if  he  means  the  directions  to  be  private,  they  will 
be  confined  to  the  letter.  But  when  he  introduces  the  words  "to 
my  use  '*  on  the  bill  itself,  he  notifies  to  the  world  that  he,  the 
party  indorsing,  has  not  given  to  the  indorsee  a  general  unlimited 
authority  to  apply  it  to  his  own  purposes,  but  only  to  apply  it  to 
the  use  of  him  the  indorser.  It  has  been  suggested,  that  the 
most  convenient  construction  to  put  on  the  words  will  be,  to  hold 
that  the  indorser  meant  thereby  to  direct  Williams  to  apply  the 
money  to  his,  the  indorser's  use,  but  not  to  put  the  indorsee  on 
his  guard.  My  opinion  is,  that  that  is  the  most  convenient 
construction  which  will  most  effectually  protect  the  party  who 
appears  by  the  form  of  the  indorsement  used  by  him  to  have 
thought  that  he  required  protection.  It  is  said,  why  introduce 
the  words  "or  order?"  The  purposes  of  the  indorser  may, 
perhaps,  have  required  that  the  bill  should  be  indorsed.  But 
before  any  person  could  honestly  take  that  bill  and  advance 
money  on  it,  he  ought,  seeing  the  words  "  for  my  use  "  on  the  bill, 
to  have  satisfied  himself,  from  the  correspondence  and  the  state 
of  the  accounts  between  Sigourney  and  Williams,  whether  the 
latter  was  indorsing  it  for  the  benefit  of  Sigourney  or  for  himself. 
And  if  such  a  person  advances  money  upon  a  bill  so  indorsed 
without  making  such  enquiry,  he  advances  it  at  his  peril.  Now, 
in  this  instance,  the  defendants  advanced  money  on  this  bill  with- 
out making  any  enquiry,  and  applied  the  whole  of  that  money  to 
the  use  of  Williams.  The  bill  was  discounted  on  the  *22nd  of  [  *o34  ] 
October,  the  day  after  it  was  received.  At  that  time  Williams 
had  more  than  8,000Z.  in  the  hands  of  the  defendants.  They  dis- 
counted this  and  other  bills  to  the  amount  of  7,000Z.,  and  in  the 
course  of  the  day  all  the  money  produced  by  this  and  other  bills, 
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SiGouHNEY    to  the  amount  of  10,000Z.,  was  applied  to  the  use  of  WilKams,  so 
Lloyd.       that  in  the  afternoon  of  that  day  they  had  in  their  hands  1821. 
only. 

As  to  the  case  of  Evans  v.  Cramlington^  it  is  sufficient  to  say 
that  that  case  came  before  the  Court  on  demurrer,  and  that  there 
was  no  question  whether  there  had  been  any  misapplication  of 
the  money  which  had  been  received  by  means  of  the  bill.  In  this 
case  there  has  been  a  misapplication  of  the  money  by  the  defen- 
dants. That  is  a  sufficient  distinction  between  this  case  and  that 
of  Evans  v.  CramUngton,  For  these  reasons  I  am  of  opinion, 
that  in  this  case  the  plaintiff,  who  made  the  special  indorsement, 
thereby  effectually  protected  himself,  and  is  entitled  to  the  judg- 

ment  of  the  Court. 

Postea  to  the  plaintiff. 

1829.  (In  the  Exchequer  Chamber). 

'— ^'  LLOYD  V.  SIGOUENEY. 

(5  Bing.  525—532  ;  S.  C.  3  Mooro  &  Payne,  229 ;  3  Y.  &  J.  220.) 

[The  case  having  been  turned  into  a  special  verdict  pursuant 
to  the  liberty  above  mentioned,  the  defendants  brought  a  writ  of 
error  in  the  Exchequer  Chamber  upon  the  judgment  of  the  King's 
Bench ;  and,  after  argument  upon  the  special  verdict,  the  judg- 
ment of  the  Court  was  pronounced  by] 

[  5  Bing.  531  ]    BfiST,  Ch,  J.  : 

We  are  all  of  opinion,  that  the  judgment  of  the  Court  of  King's 
Bench  must  be  affirmed.  Whoever  reads  the  indorsement  on  this 
bill  of  exchange  must  perceive  that  its  operation  is  limited,  and 
that  the  object  of  the  indorser  was  to  prevent  the  money  received 
in  respect  of  the  bill  from  being  applied  to  the  use  of  any  other 
person  than  himself :  to  whomsoever  the  money  might  be  paid, 
it  would  be  paid  in  trust  for  the  indorser ;  and  into  whose  hands 
soever  the  bill  travelled,  it  carried  that  trust  on  the  face  of  it. 
And  we  see  no  inconvenience  to  commercial  interests  from  such  a 
limitation  of  the  effect  of  the  indorsement  so  expressed  ;  the  only 
result  will  be,  to  make  parties  open  their  eyes  and  read  before 
they  discount. 
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It  is  impossible  to  read  this  indorsement  without  seeing  that        Lloyd 
some  enquiry  is  necessary;  for  if  such  be  not  the  use  of  the    siooubney. 
words  introduced,  they  are  of  no  use.     But  if  a  use  can  be  found       [  532  ] 
for  them,  the  Courts  must  apply  them  in  the  way  in  which  they 
were  intended  to  operate. 

The  indorser  has  added  the  words  '*  or  order,"  to  the  name  of 
the  indorsee,  because,  if  he  had  not  done  so,  the  indorsee  must 
have  attended  in  person  to  obtain  payment  of  the  bill,  and  the 
short  way  to  obviate  that  inconvenience  was  to  introduce  the 
words  **  or  order.''  But  he  still  intended  that  the  person  ordered 
by  the  indorsee  to  receive  the  amount  should  receive  it  to  the  use 
of  him,  the  indorser. 

But  the  defendants  below,  instead  of  paying  the  amount  of  the 
bill  for  the  use  of  Sigourney,  the  indorser,  have  discounted  it  for 
the  use  of  Williams,  the  indorsee.  We  are  all,  therefore,  of 
opinion  that  the  judgment  of  the  Court  of  King's  Bench  must  be 

Affirmed. 


THE  KING  V.  WILLIAMS.t  ^^^8. 

'  Dec.  11. 

(8  Bam.  &  Cress.  681—683  ;  S.  C.  3  Man.  &  By.  402 ;  7  L.  J.  K.  B.  48 ;  

7  L.  J.  M.  C.  46.)  [  681  ] 

To  a  mandamus  to  admit  A.  B.  into  the  office  of  dmrchwarden, 
reciting  that  he  had  been  duly  elected,  a  return  that  A.  B.  was  not 
duly  elected,  is  good. 

Mandamus  to  the  defendant,  as  official  and  commissary  of  the 
parish  of  Hornchurch  and  liberty  of  Havering-atte-Bower,  in  the 
county  of  Essex,  to  swear  and  admit  into  the  office  of  church- 
warden James  MeakinsL.  The  mandamus  recited,  that  he  had 
been  duly  nominated,  elected,  and  chosen  into  the  place  and  office 
of  churchwarden  of  the  said  parish.  The  defendant  having 
returned,  that  Meakins  was  not  duly  elected  into  the  place  and 
office  of  churchwarden :  the  case  now  came  on  for  argument  in 
the  Crown  paper. 

Brodiick : 
The  return  is  sufficient.     The  commissary  had  no  right  to 

t  Compare  Beg,  v.  Governors  of  St,  Andrew  und  St.  George  (1839)  10 
A.  &  E.  786.— R.  G. 
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The  Kino  exercise  any  judgment  on  the  subject.  He  was  a  ministerial 
Williams,  officer,  and  was  bound  to  swear  in  the  churchwarden:  Rex  v. 
Rice,}  Rex  v.  Smpson.t  In  Rex  v.  White, ^  to  a  nxandnmxis  to 
swear  in  a  churchwarden,  a  return  that  he  was  not  elected,  was 
held  bad,  on  the  ground  that  the  archdeacon  could  not  judge  of 
the  election.  Rex  v.  Harm ||  is  an  authority  to  the  same  eflfect. 
These  authorities  shew  that  a  return  denying  the  election  is  bad. 
Here  the  return  is  that  Meakins  was  not  duly  elected.  The  com- 
missary, therefore,  exercised  his  judgment,  not  only  as  to  the 
fact  of  the  election,  but  as  to  the  validity  of  it.  Hereford's  case 
and  Ciipp's  case,1T  shew  that  such  a  return  is  bad. 

[  682  ]  Erie,  contra,  was  stopped  by  the  Court. 

Bayley,  J. : 

At  the  end  of  the  report  of  Rex  v.  White, ^  Lord  Eaymond  adds 

a  note,  "  It  was  certainly  wrong,  for  the  return  was  a  good  return, 

and  has  been  often  made  to  such  mandamuses  and  actions  brought 

upon  the  return,  and  tried ;  "  and  he  refers  to  Rex  v.  Harwood.W 

There  the  mandamus  was  directed  to  the  defendant,  a  commissary, 

commanding  him  to  swear  in  a  churchwarden,  and  he  returned 

nonfuit  electus ;  and  it  was  insisted  that  the  return  was  ill,  that 

the  archdeacon,  who  was  only  to  obey  the  writ,  could  not  judge 

of  the  election  or  of  the  qualities  of  a  person  chosen  by  the  parish. 

But  Eaymond,  Ch.  J.  and  Eeynolds,  J.  took  the  return  to  be  good. 

But,  being  pressed  with  the  authority  of  Rex  v.  White,  and  no 

counsel  for  the  defendant  appearing,  a  rule  nisi  was  made  for  a 

peremptory  mandamus.     Cause  was  afterwards  shewn;  but  the 

Court  not  being  unanimous,  it  was  ordered  to  come  on  again  in 

the  paper.     Lord  Eaymond  says,  "  I  never  heard  it  stirred  again. 

There  can  be  no  doubt  that  it  was  a  good  return.'*     In  Rex  v. 

Ward,ll  it  was  saidin  argument  to  have  been  decided  in  Rex  v. 

Hanvood,  that  nonfuit  electus  was  a  good  return.     In  the  Queen 

V.  Twitty,^^  there  was  a  mandamus  to   swear  a  churchwarden, 

suggesting  that  he  was  duly  elected.     The  return  was  that  he 

was  not  duly  elected.    It  was  objected,  that  it  was  not  a  good 

t  Ld.  Eay.  138.  H  1  Sid.  209. 

X  Str.  610.  tt  Ld.  Ray.  1405. 

§  Ld.  Ray.  1379.  XX  Strange,  894. 

II  3  Bxirr.  1420.  §§  2  Salk.  433. 
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return.     Holt,  Ch.  J.  says,  "  Where  the  writ  is  to  swear  one  duly     Thb  King 
elected,  there  a  return  that  he  was  not  duly  elected  is  a  good     wiLLiAMa 
♦return,  for  it  is  an  answer  to  the  writ ;  but  where  it  is  to  swear      [  'ess  ] 
one  chosen  churchwarden,  there  a  return  that  he  is  not  duly 
chosen  is  nought,  because  it  is  out  of  the   writ,  and  evasive." 
These  authorities  shew  that  the  return  in  the  present  case  is  good. 

LiTTLEDALE,  J.  : 

The  commissary  has  a  right  to  say  by  the  return,  that  he 
is  not  bound  to  do  the  thing  which  he  is  required  to  do  by  the 
mandamm.  Here  he  does  say  so,  by  shewing  that  the  party 
was  not  duly  elected. 

Parke,  J. : 

The  commissary  may  deny  any  material  allegation  in  the 
writ.  He  cannot  exercise  any  judicial  authority,  but  he  may 
inquire  whether  the  party  has  been  duly  elected,  otherwise 
he  would  be  bound  to  admit  any  person  who  presents  himself 
for  admission,  even  if  he  knew  the  fact  to  be  that  such  person 
was  never  elected.  The  party  who  obtains  the  mandamus  states 
the  foundation  of  his  right  in  the  writ.  The  commissary  may 
deny  it.  In  this  case  he  has  done  it,  by  shewing  that  the 
party  who  seeks  to  be  admitted  was  not  duly  elected.  The 
return,  therefore,  is  sufficient,  and  the  judgment  must  be  for 
the  defendant. 

Judgment  for  the  defendant  A 


BENNETT  v.  EDWAEDS.  ^828. 

Dec.  17,  18. 
(8  Bam.  &  Cress.  702—708 ;  S.  C.  7  L.  J.  M.  0.  49.)  

[This  case  (in  error)  under  the  name  of  Edwards  v.  Bennett^       ^       ■" 
is  reported  in  6  Bingham  and  in  31  E.  E.  403.] 

f  A  return  is  good  if  it  pursues  the  suggestion  of  the  writ :   Rex  v. 
Penrice,  Strange,  1235 ;  Bex  v.  Hill,  1  Show.  253. 
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1828  THE  KING  r.  The  INHABITANTS  op  RAWDEN. 

Uec,  11. 

(8  Bam.  &  Cress.  708—710  ;  S.  C.  3  Man.  &  Ey.  426;  7  L.  J.  K.  B.  84.) 

r  708  1 

Upon  the  trial  of  an  appeal,  the  appellant  having  proved  that  the 

pauper  occupied  a  tenement  of  lOZ.  per  annum,  and  paid  rent  and  taxes 
for  the  same,  the  respondents,  in  order  to  shew  that  the  pauper  was  not 
the  sole  tenant,  attempted  to  prove  by  parol  that  the  premises  were  let 
to  the  pauper  and  two  other  persons ;  but  the  witness  on  cross-exami- 
nation having  stated  that  the  letting  was  by  a  written  instrument, 
this  Court  held  that  it  could  be  proved  only  by  the  production  of  that 
instrument. 

Upon  appeal  against  an  order  of  two  justices,  whereby  George 
Clayforth,  his  wife  and  children,  were  removed  from  the  town- 
ship  of  Idle,  in  the  West  Riding  of  Yorkshire,  to  the  township 
of  Eawden,  in  the  same  riding;  the  Sessions  confirmed  the 
order,  subject  to  the  opinion  of  this  Court  on  the  following 
case: 

The  respondents  proved  a  settlement  in  the  appellants'  town- 
ship. The  appellants  then  set  up  a  subsequent  settlement 
gained  in  the  respondents'  township  by  the  pauper's  having 
been  rated,  and  having  actually  paid  the  rates,  in  respect  of 
a  tenement  of  the  annual  value  of  lOZ.  10«.  in  that  township. 
It  appeared  that  in  December,  1828,  he  began  to  occupy  the 
tenement,  which  was  the  property  of  Joshua  Crompton,  Esq. ; 
that  he  occupied  it  for  a  twelvemonth,  paid  the  rent  for  it,  and 
also  the  rates,  during  all  which  time  he  resided  in  that  township. 
In  answer  to  this  the  respondents  insisted  that  the  pauper  did 
not  take  the  tenement  of  Mr.  Crompton  solely,  but  jointly  with 
his  father  and  father-in-law ;  and  to  prove  this,  they  called 
Mr.  Robinson,  who  was  Mr.  Crompton's  steward  at  that  time. 
He  stated  that  he  did  not  know  who  occupied  the  tenement  in 
question.  He  was  then  asked,  by  the  counsel  for  the  respondents, 
[  •703  ]  who  it  was  to  whom  he  had  let  the  tenement,  *and  who  were 
the  tenants?  whereupon  the  appellants'  counsel  interpose  1,  and 
asked  him,  whether  there  was  not  an  agreement  in  writing? 
and  on  his  admitting  that  there  was,  they  objected  that  parol 
evidence  of  the  letting  and  tenancy  could  not  be  received.  The 
Court  of  Quarter  Sessions,  however,  permitted  the  question  to 
be  put,  and  the  witness  stated  that  he  had  let  the  tenement 
to  the  pauper,  the  pauper's  father  and  father-in-law ;  that  they 
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were  the  tenants,  and  that  they  jointly  delivered  a  notice  to  quit,         Rbx 
but  that  he  could  not  say  whether  this  notice  was  signed  with  thb  Im'habi- 
one  or  more  names.    Upon  this  evidence  the  Court  of  Quarter      bIwd^. 
Sessions  confirmed  tbe  order. 

Blackbume  and  Dundas  in  support  of  the  order  of  Sessions: 
The  evidence  was  properly  received.     Rex  v.  Holy  Trinity, 
Hull,\  shews  that  the  fact  of  tenancy  may  be  proved  by  parol 
evidence,  even  though  it  appear  that  the  tenant  held  by  virtue 
of  a  written  instrument.     That  case  is  precisely  in  point. 

Starkie  (and  Milner  was  with  him),  contra,  was  stopped  bj 
the  Court. 

Batley,  J. : 

The  question  in  this  case  is,   whether  the  evidence  of  tde^ 
steward  was  sufficient  to  rebut  a  prima  facie  case  of  tenancy, . 
which  was  made  out  by  the  appellants  ?    In  Rex  v.  The  Holy 
Trinity,   HuU,\   the   question    at   the    Sessions  was,    whether 
the  pauper  came  to  settle  on  a  tenement  in  the  character  of 
tenant  ?    The  proof  was,  that  he  occupied  and  paid  rent.     The 
Court  *thought  that  was  primd  fade  evidence  that  he  came  to       [  ^710  l," 
settle  in  the  character  of  tenant.    There  can  be  no  doubt  that 
a  party,  may,  by  keeping  out  of  view  a  written  instrument,  make 
out  by  parol  testimony,   a  prima  facte  case  of  tenancy ;  and 
that  it  then  lies  on  the  opposite  party  to  rebut  the  prima  facie 
case  so  made  out.    Here  a  primd  facie  case  was  made  out  by  the* 
appellants.     The  respondents  attempted  to  vary  that  case  by 
proving  that  in  fact  the  premises  were  let  to  the  pauper  jointly 
with  two  others  ;  but  that  letting  was  by  a  written  instrument. 
It  is  quite  clear  that  it  could  be  proved  only  by  the  production: 
of  the  written  instrument. 

LiTTLBDALE,  J.  : 

Eobinson  was  called  to  prove  who  were  the  tenants.    He 
was  asked  to  whom  he  let  them :  he.  said  he  let  them  by  a 

t  31  E.  E.  267  (7  B.  &  C.  611). 

88—2 
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Rex  written  instrument.     Parol  evidence  was  not  admissible  to  prove 

The  Inhabi-  that  fact,  for  that  would  be  to  let  in  parol  proof  of  the  contents 
RATOm?.  ^'  ^^®  written  instrument.  This  case  is  perfectly  different  from 
the  case  of  Rex  v.  The  Holy  Trinity,  Hull.  There  the  tenancy 
was  proved  by  occupation  and  payment  of  rent.  That  was 
primd  facie  evidence  of  tenancy.  Here  the  parol  evidence  was 
adduced  to  negative  the  presumption  of  tenancy  arising  from 
occupation  and  payment  of  rent. 

Parke,  J. : 

The  substance  of  the  case  is,  that  the  pauper  occupied  and 
paid  taxes  in  respect  of  a  tenement  of  the  yearly  value  of  lOZ. 
The  respondents,  in  answer  to  that,  attempted  to  shew  that 
some  other  persons  contracted  jointly  with  the  pauper  to  hold 
the  premises,  though  the  pauper  alone  occupied  them.  That 
fact  must  be  proved  by  the  contract,  which  was  in  writing. 

Order  of  Sessions  quashed. 


[722] 


182U.         MORLAND  and  Another,  Assignees  of  DICKINS  and 

Jan,  21.  ' 

WARRICK,  Bankrupts,  v.  PELLATT.t 

(8  Bam.  &  Crese.  722—728 ;  S.  C.  3  Man.  &  By.  411 ;  7  L.  J.  K.  B.  54.) 

Judgment  was  entered  up  on  a  warrant  of  attorney  given  by  two 
joint-traders,  and  a  fi,  fa,  issued,  returnable  on  the  2nd  of  May.  On 
the  first  of  that  month  the  sheriffs  officer  received  from  the  defendants 
the  money  directed  to  be  levied.  On  the  2nd  of  May  one  of  them  com- 
mitted an  act  of  bankruptcy,  and  the  other  on  the  dth.  On  the  Uth  a 
commission  of  bankrupt  issued,  and  on  the  19th  the  sheriff  paid  over  the 
money  to  the  execution-creditor.  In  an  action  by  the  assignees :  Held, 
that  he  was  entitled  to  retain  it,  not  being  creditor  having  a  security  at 
the  time  of  the  bankruptcy. 

Assumpsit  for  money  had  and  received.  Plea,  the  general 
issue.  At  the  trial  before  Park,  J.  at  the  Devonshire  Summer 
Assizes,  1828,  it  appeared  that  in  August,  1826,  the  bankrupts 
were  indebted  to  the  defendant  in  the  sum  of  218Z.,  for  which 
he  caused  them  to  be  arrestel.  They,  thereupon,  gave  him 
a  warrant  of  attorney  for  the  amount,  which  was  duly  filed,  and 
judgment  was  entered  up  on  the  5th  of  March,  1827,  and  ay?.//. 

t  Cited  in  judgment  of  Chitty,  J.  in  Re.  Oreer,  Napper  v.  Fanahawe,  '95, 
2  Ch.  217,  221,  64  L.  J.  Ch.  620,  622.— E.  C. 
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issued  against  the  bankrupts,  returnable  on  the  2nd  of  May.     Mokland 

The  goods  of  the  bankrupts  were  seized  on  the  7th  of  March,      pbllatt. 

but  not  sold,  they  making  payments  to  the  officer  of  the  sheriff 

from  time  to  time ;  and  on  the  1st  of  May  they  paid  him  the 

balance  of  the  sum  directed  to  be  levied.     On  the  2nd  of  May 

the  officer  paid  over  the  money  to  the  under-sheriff,  but  he 

refused  to  pay  it  to  the  defendant  Pellatt  without  an  indemnity. 

On  the  11th  of  May  an  indemnity  was  given,  and  on  the  19th 

the  money  was  paid  over.    An  act  of  bankruptcy  was  committed 

by  Warwick  on  the  2nd  of  May,  and  by  Dickins  on  the  5th. 

On  the   12th   a   commission   of  bankrupt  was  issued  against 

them,  under  which  the  plaintiffs  were  duly  chosen  assignees. 

The  learned  Judge  thought,  that,  under  these  circumstances,  the 

plaintiffs  were  entitled  to  recover  by  virtue  of  the  6  Geo.   IV. 

c.  16,  s.  108,  f  inasmuch  as  the  money  was  not  paid  over  to  the 

defendant  until  after  the  bankruptcy  of  Warwick  and  Dickins. 

The  plaintiffs,  under  this  direction,  having  *obtained  a  verdict,       [  •723  ] 

a  rule  nisi  for  a  new  trial  was  granted  in  Michaelmas  Term. 

[After  argument :] 

Baylby,  J. :  [  724  ] 

I  entertain  no  doubt  upon  this  question.    The  statute  6  Geo.  IV. 

c.  16,  s.  108,  t  under   certain   circumstances    takes    away  the 

rights  of  creditors  having  security  at  the  time  when  the  debtor 

becomes  bankrupt.     If  it  can  be  said  that  Pellatt  was  a  creditor 

of  the  bankrupts  at  the  time  when  the  bankruptcy  occurred, 

then  I  think  *he  comes  within  the  clause  in  question.     If,  how-       [  •725  ] 

ever,  he  was  not  then  a  creditor,  but  something  had  intervened 

which  destroyed  the  debt,  I  think  that  the  statute  is  inapplicable. 

Now  the  plaintiffs  sue  under  a  joint  commission,  and  must  make 

out  a  title  as  assignees  of  both  the  bankrupts,  existing  at  the 

time  to  which  they  must  refer.     Their  title  was  not  complete 

until  the  5th  of  May,  and  before  that  time  the  writ  issued  by 

Pellatt  was  returnable,  and  the  sheriff  had  received  under  it 

the  whole  sum  necessary  to  satisfy  the  debt.     It  is  said  that  the 

sheriff  was  bound  to  keep  the  money  until  the  return  of  the 

t  Bepealed,  12  &  13  Vict.  c.  106,  8.  1 :   see  now  Bankruptcy  Act,  1890, 
8.  11,  8ub-s.  2. 
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MoRLAKD  writ.  We  need  not  decide  that,  for  here  it  was  the  duty  of  the 
Pbllatt.  fiheriff  to  bring  the  money  into  Court  on  the  2nd  of  May,  to  be 
paid  to  the  execution-creditor.  He  did  not  do  so ;  but  his 
neglect  of  duty  cannot  vary  the  rights  of  the  parties ;  and  if  he 
had  done  his  duty  Pellatt  would  clearly  on  that  day  have  ceased 
to  be  a  creditor  of  the  bankrupts.  But  without  any  actual  pay- 
ment of  the  money  to  the  creditor,  1  think  that  the  seizure  of 
the  debtor*B  goods,  and  the  conversion  of  them  into  money, 
extinguishes  the  debt.  The  old  cases  say  that  a  levy  under  Sijieri 
facias  discharges  the  original  debt.  The  only  cases  since  the 
statute  in  question  are  Wymer  v.  Kemble  t  and  Notley  v.  Buck.l 
In  the  former,  the  goods  of  the  debtor  had  been  seized  under  a 
fieri  facias,  and  delivered  to  the  creditor  under  a  bill  of  sale  by 
the  sheriff ;  then  a  bankruptcy  followed,  and  it  was  held  that  he 
had  ceased  to  be  a  creditor.  Notley  v.  Buck  was  different ;  there 
the  sheriff  had  made  a  seizure  before  the  act  of  bankruptcy, 
but  the  goods  remained  in  his  hands  unsold  at  the  time  of 
the  bankruptcy,  and  it  was  held  that  the  sheriff  could  not  pay 
[  '726  ]  over  to  the  creditor  *money  received  by  him  after  the  bankruptcy. 
After  seizure,  and  before  sale,  the  sheriff  has  a  special  property 
in  the  goods,  but  the  debtor  has  the  general  property ;  up  to 
that  time,  therefore,  the  debt  is  not  extinguished,  and  the 
judgment  creditor  has  a  security  for  his  debt.  But  after  sale, 
or  payment  of  the  money,  the  sheriff  becomes  the  debtor,  and 
the  original  debt  is  extinguished.  In  this  case,  therefore,  I  am 
of  opinion  that  the  defendant  was  not  a  creditor  at  the  time  of 
the  bankruptcy,  and  consequently  was  not  within  the  statute. 
He  has  then  a  right  to  retain  the  money  paid  to  him  by  the 
sheriff,  and  the  rule  for  a  new  trial  must  be  made  absolute. 

LiTTLEDALB,  J.  I 

I  think  the  defendant  was  entitled  to  have  a  verdict  in  his 
favour.  But  for  the  proviso  in  the  108th  section  there  could 
have  been  no  doubt,  for  the  seizure  was  before  the  bankruptcy  ; 
and  as  between  a  creditor  and  assignees  it  has  always  been  held 
that  an  execution  is  executed  by  seizure,  it  being  an  entire 
thing,  which,  when  once  begun,  must  go  on  to  a  conclusion, 

t  6  B.  &  0.  479.  t  8  B.  &  C.  160. 
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and  cannot  be  stopped  by  an  act  of  bankruptcy.    But  the  proviso     Mobland 

says  that  no  creditor,  though  for  a  valuable  consideration,  who     pbllatt. 

shall  sue  out  execution  upon  any  judgment  obtained  by  default, 

confession,  or  nil  dicit,  shall  avail  himself  of  such  execution  to 

the  prejudice  of  other  fair  creditors,  but  shall  be  paid  rateable 

with  such  creditors.     Now  that  cannot  be  meant  to  apply  to  all 

persons  who  ever  have  been  creditors  of  the  bankrupt,  and  the 

Court  have  held  it  to  be  confined  to  creditors  having  security 

as  mentioned  at  the  beginning  of  the  section.     A  creditor  may 

be  considered  as  having  security  by  a  judgment  or  a   seizure 

•under  a  Ji.  fa.    But  had  he  security  in  this  case  ?     The  act  of       C  *  ^^27  ] 

bankruptcy  by  one  of  the  partners  was  not  until  the  5th  of  May. 

The  whole  of  the  money  was  paid  to  the  sheriff's  officer  on  the 

1st  of  May,  before  an  act  of  bankruptcy  by  either  partner,  and 

on  the  2nd  it  was  the  duty  of  the  sheriff  to  return  the  writ,  and 

pay  over  the  money.    From  that  time  Pellatt  ceased  to  be  a 

creditor  having  security.    But  I  am  disposed  to  go  still  further, 

and  to  say  that  the  sheriff  was  liable  to  an  action  for  money  had 

and  received  at  the  suit  of  the  creditor  as  soon  as  it  was  paid, 

and  before  the  return  of  the  writ. 

Parke,  J. : 

I  think  it  clear  that  the  latter  part  of  the  108th  section  cannot 
deprive  any  execution-creditor  of  his  remedy,  unless  he  is  a 
creditor  having  security  at  the  time  of  the  bankruptcy,  and  then 
seeking  to  avail  himself  of  the  execution  to  the  prejudice  of 
other  fair  creditors.  It  appears  to  me  that  Pellatt  was  not  a 
creditor  of  the  bankrupts  at  the  time  of  their  bankruptcy,  for, 
according  to  the  case  of  Perkinson  v.  Oilford,}  at  all  events  on 
the  2nd  of  May  the  sheriff  was  substituted  for  them  as  the 
debtor,  although  it  may  be  doubtful  whether  an  action  would 
lie  against  him  before  the  return-day  of  the  writ.  Here,  however, 
the  title  of  Pellatt  against  the  sheriff  was  perfect  before  that  of 
the  present  plaintiffs  arose.  In  Clerk  v.  Withers,  as  reported  by 
Lord  Raymond,!  Lord  Holt  says,  that  the  levy  is  an  answer 
to  an  action  of  debt  or  scire  facias  on  the  judgment,  and  he 
refers  to   Atkinson  v.   Atkinson;^    but    there  the    money  had 

t  Cro.  Car.  539.  t  1072.  §  Oro.  Eliz.  390. 
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MoBLAKD     been  paid  to  the  sheriflf.     That  point,  therefore,  may  be  some- 

Pkllatt,     wliftt  doubtful,  ♦but  where  the  money  has  been  paid  to  the 

[  ^728  ]       sheriff  there  can  be  no  doubt.     Pellatt,  therefore,  at  the  time 

of  the  bankruptcy,  was  no  longer  a  creditor  of  the  bankrupt. 

Then  is  he  seeking  to  avail  himself  of  the  execution  ?    It  is  said 

that  he  is,  because  he  cannot  sue  the  sheriff  without  proving  it. 

Supposing  that  to  be  so,  he  is  using  it  against  the  sheriff,  and 

not  to  the  prejudice  of  other  fair  creditors  of  the  bankrupt. 

Such  an  use  of  the  execution  is  not  prohibited.    In  any  view  of 

the  case,  therefore,  the  verdict  found  for  the  plaintiffs  is  wrong, 

and  there  ought  to  be  a  new  trial. 

Rtde  absolute. 


1828.  W.  THOMAS  V.  WILLIAM  COOKt 

J)ec^7.  ^g  g^^  ^  ^^^  728—732 ;  S.  C.  3  Man.  &  By.  444 ;  7  L.  J.  E:.  B.  49.) 

[  ^^^  J  Where  A.,  at  the  request  of  B.,  entered  into  a  bond  with  him  and  C. 

to  indemnify  D.  against  certain  debts  due  from  C.  and  D.,  and  B.  pro- 
mised to  save  A.  harmless  from  all  loss  by  reason  of  the  bond :  Held, 
that  this  promise  was  binding,  although  not  in  writing,  and  that  A. 
might  recover  from  B.  the  whole  of  the  monies  which  he  was  compelled 
to  pay  by  virtue  of  the  bond. 

Assumpsit.  The  declaration  stated  that  on,  &c.  a  certain 
partnership  in  trade  between  one  W.  Cook,  since  deceased,  and 
one  N.  D.  Morris,  was  dissolved;  that  it  was  agreed  between 
W.  Cook,  since  deceased,  and  Morris,  that  the  former  should 
take  upon  himself  the  payment  of  certain  debts  (specified  in 
the  declaration) ;  and  that  it  was  also  agreed  that  a  bond  of 
indemnity,  executed  by  W.  Cook,  since  deceased,  and  two  other 
persons,  should  be  given  to  Morris,  to  save  him  harmless  from 
the  payment  of  the  said  debts.  And  thereupon  afterwards,  to 
wit,  on,  &c.,  in  consideration  that  the  plaintiff,  at  the  request 
of  the  defendant,  would,  together  with  the  defendant  and 
W.  Cook,  since  deceased,  execute  a  bond  of  indemnity  to  Morris 
in  the  sum  of  4,100Z.  conditioned  to  save  him  harmless  from  the 

t  After  some  conflicting  authorities  Chamber  in  Cripps  v.  HartnolJ  (1863) 

the   decision   in   this   case»   on   the  4B.  &S.  414,  32L.  J.Q.B.381.    See 

ground   stated   by  Parke,  J.  has  the  judgment  of  Lindley,  L.J.  in 

been  acknowledged  to  be  good  law  Ouild  v.  Conrad,  '94,  2  Q.  B.  885, 893; 

by   the   Judges  of  the   Exchequer  63  L.  J.  Q.  B.  721,  724,  C.  A.— E,  C. 
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said  debts ;  the  defendant  undertook  and  promised  the  plaintiff  Thomas 
that  he,  *the  defendant,  would  save  harmless  and  indemnify  him  qck^k. 
from  all  payments,  damages,  costs,  and  expenses  which  he  [  *729  ] 
(plaintiff)  should  or  might  incur,  bear,  pay,  sustain,  or  be  put 
unto  by  reason  or  means  of  his  so  executing  the  said  writing 
obligatory.  Averment,  that  plaintiff  was  afterwards  compelled 
to  pay  on  account  of  the  said  debts  the  sum  of  860Z.,  and  that 
defendant  had  not  indemnified  him.  The  second  and  third 
counts  were  in  substance  the  same.  The  fourth  count  alleged, 
that  in  consideration  that  the  plaintiff,  at  the  request  of  the 
defendant,  would,  as  surety  for  W.  Cook,  since  deceased,  together 
with  the  said  W.  Cook  and  the  defendant,  make  and  draw  a 
certain  bill  of  exchange  for  5002.  upon  certain  persons  (named), 
and  would  indorse  and  deliver  the  same  to  Morris,  in  order  that 
he  might  negociate  the  same  for  his  own  use,  the  defendant 
undertook  to  indemnify  the  plaintiff  from  any  loss  or  damage 
by  reason  of  his  drawing  and  indorsing  the  bill.  Averment,  that 
plaintiff  did  draw  and  indorse  the  bill  in  manner  aforesaid,  and 
was  afterwards  by  reason  thereof  compelled  to  pay  it,  whereof 
the  defendant  had  notice,  but  did  not  indemnify  him.  Counts 
for  money  lent,  paid,  had,  and  received,  and  on  an  account 
stated.  Plea,  the  general  issue  and  Statute  of  Limitations. 
Beplication,  that  defendant  promised  within  six  years.  At  the 
trial  before  Park,  J.,  at  the  Hereford  Lent  Assizes,  1828,  it 
appeared  that  the  plaintiff  and  defendant  had  executed  the  bond, 
and  drawn  the  bill  mentioned  in  the  declaration;  that  the 
defendant  had  requested  the  plaintiff  to  do  so,  and  promised 
that  he  should  not  be  a  loser.  It  was  also  proved,  that  on 
account  of  payments  made  by  the  plaintiff  towards  the  debts 
specified,  and  the  bill  of  exchange,  a  sum  of  400{.  remained  due 
to  *him  in  1826.  A  promissory  note  for  that  sum  given  by  [  •730  ] 
W.  Cook,  since  deceased,  to  the  plaintiff,  and  bearing  date  in  the 
year  1828,  was  then  produced  to  the  defendant,  and  he  signed  it, 
and  altered  the  word  "  I,"  at  the  beginning,  to  "  We."  After 
this  time  the  plaintiff  received  from  the  estate  of  W.  Cook,  since 
deceased,  lOOZ.,  leaving  a  deficiency  of  800Z.  Several  acknow- 
ledgments of  a  debt  by  the  defendant  within  six  years  were 
proved.    For  the  defendant  it  was  contended,  that  the  note  was 


522  1828.    K.  B.    8  B.  &  C.  730—781.  [r.r. 


Thomas  void  on  account  of  the  alteration,  and  that  the  plaintiff  could 
Cook.  not  recover  on  the  special  counts  for  want  of  a  written  agreement, 
the  promise  there  laid  being  to  answer  for  the  debt  of  a  third 
person,  and  consequently  that  he  could  only  recover  against  the 
defendant  as  co-surety  on  the  count  for  money  paid,  one  moiety 
of  the  800Z.  The  learned  Judge  directed  the  jury  to  find  a 
verdict  for  the  plaintiff  for  800Z.,  and  gave  the  dqfendant  leave 
to  move  to  reduce  it  to  150Z.  A  rule  nisi  for  that  purpose  was 
obtained  in  last  Easter  Term,  against  which 

Taunton  and  Chilton  now  showed  cause : 

It  is  true  that  the  promissory  note  was  rendered  invalid  by 
the  alteration ;  but  although  void  as  a  note,  it  might  be  received 
in  evidence  as  a  declaration  by  the  party  signing  it  that  the 
money  was  due :  Rex  v.  Pendleton,\  Dover  v.  Maeataer.l 

(Baylby,  J. :  You  endeavour  to  use  the  instrument  as  a  contract, 
which  is  contrary  to  the  provisions  of  the  Stamp  Act.) 

Even  without  the  note,  the  plaintiff  is  entitled  to  retain  the 
verdict  for  800Z.  There  was  evidence  of  an  antecedent  promise 
by  the  defendant  to  refund  all  that  the  plaintiff  should  be  com- 
[  •781  ]  polled  to  *pay.  Such  a  promise  is  not  within  the  fourth  section 
of  the  Statute  of  Frauds,  and  need  not  be  in  writing.  To  be 
within  that  clause,  the  promise  must  be  made  to  a  creditor. 
Here  the  plaintiff,  at  the  time  when  the  promise  was  made,  was 
not  a  creditor.  If  one  bail  procures  another  person  to  join  him 
by  giving  a  promise  of  indemnity,  that  need  not  be  in  writing. 
In  some  cases,  where  there  was  an  original  consideration,  it  was 
held  that  a  promise,  although  made  to  pay  a  creditor  of  a  third 
person,  need  not  be  in  writing:  Williams  v.  LeapeVy^  recognized 
by  Lord  Eldon  in  Houlditch  v.  Milne,\\  and  by  Lord  Ellbn- 
BOROUOH  in  Ccutling  v.  Aubert.% 

t  15  East,  449.  ||  6  E.  E.  815  (3  Esp.  86). 

t  5  Esp.  92.  IT  2  East,  325. 

§  2  Wils.  308 ;  3  Burr.  1886. 
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Rtissell,  Serjt.  and  Curwood,  contra :  Thomas 

The  declaration  itself  describes  the  debts  paid  by  the  plaintiff  Cook, 
as  the  debts  of  W.  Cook,  deceased,  and  Morris — and  the  promise 
alleged  to  have  been  made  by  the  defendant  is  to  indemnify  the 
plaintiff  if  he  is  called  upon  to  pay  those  debts;  or,  in  other 
words,  to  pay  those  debts  if  the  original  debtors  did  not.  That 
is  expressly  within  the  words  of  the  fourth  section  of  the  Statute 
of  Frauds,  which  requires  all  special  promises  to  answer  for  the 
debt,  default,  or  miscarriage  of  another  person  to  be  in  writing. 
It  is  said  that  the  plaintiff  was  not  a  creditor  at  the  time  when 
the  promise  was  made ;  but  the  cases  of  Jones  v.  Cooper, \  and 
Matson  v.  WharamX  shew  that  the  debt  need  not  exist  at  the 
time  to  be  within  the  statute. 

(Baylby,  J. :  This  in  reality  was  not  a  promise  to  pay  the 
debt  of  a  third  person,  but  to  indemnify.) 

That   is  true,  but  it  was  to  indemnify  against  the  debt  of  a 
third  person. 

Baylby,  J. :  [  732  ] 

It  is  provided  by  the  fourth  section  of  the  Statute  of  Frauds, 
that  ''  No  action  shall  be  brought  to  charge  the  defendant  upon 
any  special  promise  to  answer  for  the  debt,  default,  or  mis- 
carriage of  another  person,  unless  the  agreement  upon  which 
such  action  shall  be  brought,  or  some  memorandum  or  note 
thereof,  shall  be  in  writing,  and  signed  by  the  party  to  be  charged 
therewith,  or  by  some  other  person  thereunto  by  him  lawfully 
authorized."  Here  the  bond  was  given  to  Morris  as  the  creditor; 
but  the  promise  in  question  was  not  made  to  him.  A  promise  to 
him  would  have  been  to  answer  for  the  default  of  the  debtor. 
But  it  being  necessary  for  W.  Cook,  since  deceased,  to  find 
sureties,  the  defendant  applied  to  the  plaintiff  to  join  him  in  the 
bond  and  bill  of  exchange,  and  undertook  to  save  him  harmless. 
A  promise  to  indemnify  does  not,  as  it  appears  to  me,  fall  within 
either  the  words  or  the  policy  of  the  Statute  of  Frauds ;  and  if 

t  Cowp.  227.  t  1  B.  B.  429  (2  T.  R  80). 
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Thomas      so,  there  was  sufficient  evidence  to  entitle  the  plaintiff  to  a  verdict 
for  9001. 


V, 

Cook. 


Pabke,  J.:f 

This  was  not  a  promise  to  answer  for  the  debt,  default,  or 
miscarriage  of  another  person,  but  an  original  contract  between 
these  parties,  that  the  plaintiff  should  be  indemnified  against  the 
bond.  If  the  plaintiff,  at  the  request  of  the  defendant,  had  paid 
money  to  a  third  person,  a  promise  to  repay  it  need  not  have 
been  in  writing,  and  this  case  is  in  substance  the  same.  The 
rule  for  reducing  the  verdict  ought,  therefore,  to  be  discharged. 

Rule  discharged. 


1828. 

[787] 


ROWE  V. 


BRENTOS.X 


(8  Barn.  &  CresB.  737—766 ;  S.  C.  3  Man.  &  Ey.  133.) 

Where  the  Crown  is  interested  the  Attomey>General  may,  as  a  mattei 
of  right,  demand  a  trial  at  Bar. 

Where  in  trover  for  copper  ore  it  was  proved  that  the  plaintiff  was  in 
possession  of  land  in  which  he  sunk  a  shaft  and  raised  the  ore  in  ques- 
tion, and  the  same  witness  on  cross-examination  proved  that  the  ore  was 
taken  away  by  a  person  who  had  a  shaft  in  an  adjoining  clo^e.  and  who 
was  getting  the  same  lode  of  copper  ore  under  the  plaintiff's  land  when 
he  sunk  his  shaft:  Held,  that  this  was  primd  facte  evidence  of  the 
plaintiff's  title  to  the  ore,  which  must  be  left  to  the  jury. 

On  account  of  the  interest  which  the  Grown  has  in  the  Duchy  of  Corn- 
wall, all  Acts  which  affect  the  possessions  or  revenues  of  the  Duchy  are 
to  be  considered  as  public  Acta ;  and,  on  this  ground,  a  document  pur- 
porting to  be  a  caption  of  seisin  taken  to  the  use  of  the  first  Duke  of 
Cornwall  by  certain  persons  assigned  by  his  letters  patent  to  do  so,  was 
received  in  evidence  to  shew  the  rights  of  the  Duke. 

An  ancient  extent  of  Crown  lands  found  in  the  proper  office,  and  pur- 
porting to  have  been  taken  by  a  steward  of  the  King's  lands,  and  following 
in  its  construction  the  directions  of  the  stat.  4  Edw.  I.,  will  be  presumed 
to  have  been  taken  under  competent  authority,  although  the  commission 
cannot  be  found. 

The  enrolment  of  a  lease  granted  by  the  Duke  of  Cornwall  is  evidence, 
in  the  same  manner  as  if  it  had  been  granted  by  the  Crown  when  there 
is  no  Duke  of  Cornwall. 

Where  in  each  of  several  manors  belonging  to  the  same  lord,  and  part 
of  the  same  district,  it  appeared  that  there  was  a  class  of  tenants  answer- 
ing the  same  description,  and  to  whom  their  tenements  were  granted  by 


t  Littledale,   J.  was  at  the  Old 
Bailey.  .     ... 


1  See  Crown  Office  Eulos,  1886, 
161.— E.  C. 
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similar  words :  Held,  that  eTidence  of  .what  rights  had  been  enjoyed  by  Rowe 

those  tenants  in  one  manor,  might  be  received  to  shew  what  were  their  ^^ 

righto  in  another.  Brbkton. 

Answers  to  interrogatories  may  be  read  without  producing  tLe  interro- 
gatories, if  they  cannot  be  found. 

Trover  for  a  quantity  of  copper  ore.  Plea,  not  guilty.  In 
Hilary  Term,  7  &  8  Geo.  IV.,  the  Attorney  and  Solicitor-General 
appeared,  and  suggested  that  the  Crown  was  interested  in  the 
result  of  this  cause,  and  demanded  a  trial  at  Bar  as  a  matter  of 
right,  the  Court  not  having  power  to  grant  a  writ  of  Nisi  Prius 
where  the  King  is  a  party,  or  where  the  matter  toucheth  the 
right  of  the  King,  without  a  special  warrant  from  the  King  or  the 
assent  of  the  King's  attorney,  2  Inst.  424,  Fitz.  N.  B.  241  a,  tit. 
Procedendo.     Upon  this  ground  a  trial  at  Bar  was  granted. 

In  this  Term  the  cause  came  on  for  trial,  when,  on  behalf  of 
the  plaintiff,  it  was  proved  that  he  was  in  possession  of  certain 
land  called  Lamellan,  or  Nansmellyn,  in  the  manor  of  Tewington, 
in  Cornwall,  that  he  had  sunk  a  shaft  there  and  raised  a  quantity 
of  copper  ore,  which  was  afterwards  carried  away  from  the 
premises  by  the  defendant,  who  was  a  shareholder  in  the  East 
Crumis  mine,  the  shaft  of  which  was  sunk  in  land  adjoining  to 
the  plaintiff's.  On  the  cross-examination  of  the  plaintiff's  witness, 
it  appeared  that  the  workings  of  the  East  Crumis  mine  extended 
under  the  plaintiff's  land,  and  that  they  were  actually  working 
a  lode  of  copper  there,  when  the  plaintiff  sunk  his  shaft  down  to 
the  same  lode  and  brought  up  the  ore  in  question.  The  plaintiff's 
counsel,  although  aware  of  the  nature  of  the  defence  about  to  be 
set  up,  refused  in  the  first  instance  to  give  any  further  evidence 
of  title ;  and  it  was  thereupon  contended  *for  the  defendant,  that  [  *738  ] 
the  plaintiff  had  not  established  even  a  jprimd  facie  case.  He 
had  shewn  no  title  to  the  land  beyond  the  presumption  arising 
from  the  mere  fact  of  possession,  and  although  that  might, 
prima  facie,  extend  to  the  minerals  under  the  soil  as  well  as  to 
the  surface,  yet  no  such  presumption  could  arise  when  it 
appeared  that  the  defendant  was  in  possession  of  and  working 
the  lode  of  copper. 

Lord  Tentbrden,  Ch.  J. : 

We  all  think  that  the  Court  cannot  take  upon  itself  to  nonsuit 
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Bowie        the  plaintiff.     The  evidence  given  mast  be  left  to  the  consideration 
Bbbktow.     of  the  jury. 

The  Attorney-General  then  opened  the  case  for  the  defendant, 
and  stated  that  he  claimed  the  ore  in  question  as  lessee  under  the 
Crown  in  right  of  the  Duchy  of  Cornwall.  That  the  plaintiff's 
land  was  a  conventionary  tenement  of  the  manor  of  Tewington, 
and  that  although  such  tenements  were  held  to  the  tenants,  their 
heirs  and  assigns,  from  seven  years  to  seven  years,  renewable  for 
ever,  they  were  of  a  base  tenure,  and  the  tenants  had  no  right  to 
the  minerals ;  that  the  same  tenure  pervaded  the  whole  of  tha 
Duchy  manors,  and  that  wherever  copper  had  been  worked  under 
them,  it  was  by  virtue  of  leases  from  the  Duke  of  Cornwall,  or 
the  King,  when  there  was  no  Duke  of  Cornwall. 

In  support  of  this  case  the  following  evidence  was  given  : 

An  extract  from  Domesday  Book,  shewing  that  the  King  held 
various  manors  and  possessions  in  Cornwall,  three  of  the  manors, 
Hellestone,  Bewingtone  (which  was  the  same  as  Tewington),  and 
Pennehyle,  being  ancient  demesne. 
[  739  ]  Another  extract,   which  stated,   that  Bainald  held  of  Earl 

Moreton,  Treville,  Tremetone,  and  Calestock. 

A  charter  of  the  15  Hen.  III.,  whereby  he  gave  and  granted  to 
Eichard,  Earl  of  Poictou  and  Cornwall,  the  whole  county  of 
Cornwall,  with  the  stannary  of  Cornwall,  and  all  mines  and  other 
appurtenances  of  the  same  county  and  of  the  stannary  aforesaid; 
to  have  and  to  hold  of  him,  the  said  King,  and  of  his  heirs,  to 
the  same  earl  and  his  heirs,  doing  therefore  to  the  said  King  and 
his  heirs  the  service  of  five  knights'  fees,  &c. 

A  commission  issued,  2  Edw.  I.,  to  certain  escheators,  directing 
them  to  enquire  by  good  and  lawful  men,  (amongst  other  things,) 
how  many  and  what  demesne  manors  the  King  hath  in  his  hands 
in  each  county,  as  well  of  ancient  demesne  of  the  Crown  as  of 
escheats  and  perquisites.  Also  what  manors  were  wont  to  be  in 
the  hands  of  the  King's  predecessors,  and  who  now  hold  the 
same,  and  by  what  warrant,  and  from  what  time,  and  by  whom, 
and  how  they  have  been  alienated.  The  return  for  the  hundred 
of  Powdreshire  stated,  '*That  the  manor  of  Tewington  was  hereto- 
fore ancient  demesne  of  the  Crown  of  the  lord  the  King,  and 
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King  Henry,  father  of  the  lord  the  now  King,  gave  the  said        Rowe 

manor  to  his  brother,  Earl  of  Cornwall,  and  it  is  worth   201.     brknton. 

Also  the  manors  of  Moreste  and  Tibeste,  &c.  were  escheats  of 

King  Henry,  father  of  the  now  King,  by  the  death  of  Andrew  de 

Yitrii  and  the  same  King  Henry  gave  the  said  manors  to  Eichard 

his  brother,  Earl  of  Cornwall,  now  forty  years  past  and  upwards. 

Also  the  late  Eobert  de  Gardinan  held  in  chief  of  the  lord  the 

King  Henry,  father  of  the  lord  the  now  King,  seventy-one  fees, 

whereof  the  lord  the  Earl  of  Cornwall  holds  of  the  same  fees 

Bestormel,  &c.     All  these  are  alienated  by  Isolda  de  Cardinan, 

and  are  worth  80i.  now  four  years  past.     *  (Other  parts  of  the       t  *^^^  J 

inquisition  and  returns  were  read,  by  which  it  appeared,  that 

Roger  de  Valletort  gave  to  Earl  Richard  the  castle  of  Trematon, 

the  manor  of  Trematon,  and  the  manor  of  Calestock.) 

Secondary  evidence  of  an  inquisition  post  mortem  Edmundi 
Com.  Comub.,  was  then  given  in  the  following  manner.  A  copy 
of  a  coram  rege  rjU  of  the  9  Edw.  II.  was  produced,  and  it 
appeared  to  be  a  proceeding  in  the  nature  of  a  petition  of  right 
by  the  heirs  of  Roger  de  Valletort,  to  recover  from  the  Crown 
the  two  manors  of  Trematon  and  Calestock.  The  proceeding 
originated  in  Parliament,  and  was  sent  to  this  Court  that  the 
nature  of  the  complaint  might  be  enquired  into.  This  Court 
sent  a  request  to  the  Chancellor  to  certify  to  them  two  inquisitions 
taken,  one  on  the  death  of  Earl  Richard,  the  other  on  the  death 
of  his  son  Edmund.  The  Chancellor  answered  that  the  former 
could  not  be  found,  but  the  latter  he  certified  under  the  seal  of 
his  Court,  and  it  is  then  set  out  on  the  record.  This  was  admitted 
to  be  good  secondary  evidence,  and  the  inquisition  taken  in  the 
29  Edw.  I.  was  read  from  that  record,  whereby  it  appeared  that 
Edmund  died  seised  in  his  demesne  as  of  fee  of  the  seventeen 
manors  hereafter  mentioned  as  assessionable  manors,  with  the 
issues  of  mine  of  tin,  &c.  and  that  in  each  of  the  manors  there 
were  free  tenants,  conventionary  tenants,  and  villeins. 

For  the  plaintiff  it  was  contended,  that  the  defendant  had  no 
right  to  give  evidence  of  things  relating  to  any  manor  except 
Tewington,  of  which  it  was  admitted  that  the  plaintiff's  lands 
were  parcel.  But  the  Court  held  that  the  objection  was  prema- 
ture, the  effect  of  the  present  document  merely  being  to  shew 
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RowB        that  in  each  manor  there  were  persons  called  free  tenants,  con- 

Brbntow.     ventionary  tenants,  and  villeins,  without  stating  what  were  their 

[  •741  ]       *right8  in  any  of  the  manors;  and  as  the  point  was  afterwards 

discussed  at  length,  the  arguments  upon  it  in  this  stage  of  the 

proceeding  have  been  omitted. 

A  grant  by  Edw.  II.,  in  the  first  year  of  his  reign,  to  Piers  de 
Gaveston,  of  the  whole  county  of  Cornwall,  with  the  castles, 
towns,  manors,  &c.  and  also  the  stannary,  and  all  mines  of  tin 
and  lead  which  were  of  Edmund,  late  Earl  of  Cornwall,  in  the 
county  aforesaid. 

A  grant  by  Edw.  II.,  in  the  third  year  of  his  reign,  to  Piers  de 
Gaveston,  and  Margaret  his  wife,  confirming  the  former  grant. 

A  grant  in  the  11  Edw.  II.  of  the  same  premises  to  Isabella, 
Queen  of  England,  to  hold  during  the  King's  pleasure. 

Charter  of  the  5  Edw.  III.,  granting  to  his  brother,  John  of 
Eltham,  the  Earldom  of  Cornwall,  and  inter  alia  the  seventeen 
manors  in  question,  which  were  there  enumerated. 

Charter  of  the  11  Edw.  III.,  creating  his  son  Edward  Duke  of 
Cornwall,  and  granting  to  him  inter  alia  those  seventeen  manors, 
viz. "  Launceston,  Trematon,  Tyntagel,  Restormel,  Clymneslonde, 
Tybeste,  Tewington,  Helleston  in  Kerrier,  Moreste,  Tewarnayle, 
(Tywarnhale,)  Pengkneth,  Penlyn,  Rellaton,  EUeston  in  Trigh- 
shire,  .Lyskyret,  Calistock,  Talskyde,  and  Lostwythiel,  and  our 
prisages  and  customs  of  wines,  and  all  the  profits  of  our  ports  in 
Cornwall,  &c. ;  also  our  stannary  in  the  same  county,  together 
with  the  coinage  of  the  same  stannary,  and  with  all  issues  and 
profits  therefrom  arising,  and  also  with  the  explees,  profits, 
perquisites  of  court  of  stannary,  and  mines  in  the  same  county ; 
to  have  and  to  hold  to  him  and  to  the  first  begotten  sons  of  him 
£  •742  ]  and  of  his  heirs  Kings  of  England,  and  *Dukes  of  the  same  place 
in  the  kingdom  of  England,  hereditarily  to  succeed  as  is  aforesaid; 
together  with,  &c.  escheats  and  services  of  tenants  as  well  free 
as  native,  and  with  all  other  things  to  the  same  castles,  manors, 
and  honors  howsoever  and  wheresoever  belonging  or  pertaining 
of  us  likewise  and  our  heirs  for  ever,  as  is  aforesaid.  All  which 
same  castles,  &c.  manors,  &c.  we  do  by  our  present  charter  for 
us  and  our  heirs  annex  and  unite  to  the  aforesaid  Duchy,  to 
remain  to  the  same  for  ever,  so  that  from  the  same  Duchy  they 
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may  at  no  time  be  in  anywise  separated,  nor  may  be  in  any  Rowb 
manner  soever  given  or  granted  by  us  or  our  heirs  to  any  other  bbentok. 
person  or  persons  than  to  the  Dukes  of  the  said  place ;  so  also 
that  on  the  aforenamed  Duke  or  other  Dukes  of  the  same  place 
being  deceased,  and  the  son  or  sons  to  whom  the  said  Duchy 
by  force  of  our  aforesaid  grants  is  known  to  belong,  not  then 
appearing,  the  same  Duchy,  with  the  castles,  manors,  &c.  and  all 
other  things  aforesaid,  shall  revert  to  us  and  our  heirs  Kings  of 
England,  to  be  retained  in  the  hands  of  us  and  the  same  our 
heirs  Kings  of  England,  until  such  son  or  sons  hereditarily  to 
succeed  in  the  said  kingdom  of  England  shall  appear  as  is  afore- 
said ;  to  whom  then  for  us  and  our  heirs  we  do  grant  and  will  the 
same  Duchy,  with  the  appurtenances  to  be  delivered  successively, 
to  be  holden  as  is  above  expressed,  &c."  At  the  end  of  the  charter 
there  was  the  following  saving :  "  The  King  however  wil  leth,  that  his 
dear  and  faithful  Bartholomew  de  Burghuich  William  de  Cusance, 
to  whom  the  King  hath  granted  the  issues  and  profits  of  the  castles 
and  honors  aforesaid  until  the  feast  of  St.  Michael  next  coming, 
in  aid  of  the  payment  of  the  debts  of  John  late  Earl  of  Cornwall, 
shall  be  in  no  wise  prejudiced  *concerning  the  perception  of  the  [  *7*3  ] 
aforesaid  issues  contrary  to  the  aforesaid  grant  of  the  King." 

Another  charter  of  the  same  year,  reciting  the  former,  and 
granting  to  the  Duke  of  Cornwall  the  return  of  writs  in  the  places 
before  named. 

A  third  charter  of  the  same  year,  reciting  both  the  former, 
and  granting  and  confirming  to  the  Duke  all  fees  in  any  way 
belonging  to  the  said  castles,  manors,  &c. 

The  account  of  the  receiver,  William  de  Cusance,  for  the  year 
11  Edw.  III.,  was  then  produced  from  the  King's  remembrancer'a 
ofiice,  (which  was  proved  to  be  the  proper  depository  for  the 
minister's  accounts  of  the  King  and  the  Duke  of  Cornwall.)  It 
appeared  to  have  been  audited  and  allowed.  This  account  stated, 
that  no  issues  or  profits  of  the  manors,  &c.  in  question,  had  been 
received  after  May,  because  Edward  Duke  of  Cornwall  had  then 
taken  seisin  of  them  pursuant  to  the  charter. 

A  document  was  then  produced  from  the  same  office,  purporting 
to  be  a  caption  of  seisin  to  the  use  of  the  Duke  of  Cornwall,  by 
James  de  Wodestocke  and  William  de  Monden,  assigned  by  the 
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RowB  letters  patent  of  the  Duke,  to  do  the  same  on  Monday,  May  12th, 
BbknW.  11  Edw.  III.  For  the  plaintiff  it  was  objected,  that  this  instru- 
ment could  not  be  read  in  evidence.  That  it  was  not  a  public 
document,  executed  under  any  public  authority,  but  a  mere 
account  of  something  done  under  a  letter  of  attorney  from  the 
Duke  of  Cornwall.  The  Duke  of  Cornwall  was  merely  a  subject, 
although  the  highest  in  the  kingdom :  the  public  had  no  interest 
in  his  acts,  nor  any  with  respect  to  the  revenues  of  the  Dukedom. 
His  acts  were,  therefore,  to  be  treated  as  those  of  any  other 
[  •744  ]  subject,  and  consequently  this  instrument  could  *not  be  used  for 
the  purpose  of  affecting  the  rights  of  third  persons.  It  was  intro- 
duced not  merely  to  prove  the  fact  of  seisin  having  been  taken, 
but  to  prove  circumstances  relating  to  the  manors  comprised  in 
the  grant  from  the  Crown. 

Per  the  defendant  it  was  urged,  that  this  was  a  public  docu- 
Tiient  relating  to  the  property  of  the  Crown,  inasmuch  as  it  was  the 
.  evidence  of  what  had  been  alienated  by  Edward  HI.  to  the  Duke 
'Of  Cornwall. 

LoBD  Tentbbden,  Ch.  J. : 

The  foundation  of  this  objection  entirely  fails.  It  has  been 
argued  that  this  instrument  cannot  be  received  in  evidence, 
because  it  is  a  mere  private  document,  the  acts  of  the  Duke  of 
Cornwall  being  only  like  those  of  any  other  subject.  In  general, 
that  is  true.  But  with  regard  to  the  Duchy  of  Cornwall,  the 
case  is  very  different ;  for  when  there  is  no  Duke  of  Cornwall, 
the  possessions  granted  to  him  revert  to  the  Crown.  The  Crown 
representing  the  public,  has  an  interest  in  every  thing  relating 
to  the  Duchy  of  Cornwall  and  its  revenues ;  and  it  is  immaterial 
whether  any  act  affecting  them  is  done  by  the  King  when  there 
is  no  Duke  of  Cornwall,  or  by  the  Duke  of  Cornwall  when  there 
is  one.  The  instrument  in  question  is,  therefore,  a  document 
effecting  the  interests  of  the  public,  and  must  be  received. 

The  caption  of  seisin  of  the  manor  of  Tewington,  was  then 
read.  It  first  contained  a  list  of  the  free  tenants.  The  first 
entry  was  as  follows :  "  William  de  Bodrygan  holds  of  the  lord 
the  Duke  of  Cornwall,  in  socage,  seven  Cornish  acres  of  land  in 
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Tregrian,  rendering,  therefore,  by  the  year,  at  the  four  usual        Rowb 
terms  of  the  year,  in  equal  portions,  18a.  6d.    And  for  fine  of     brentok. 
tin  *at  the  feast  of  St.  Michael  14d.,  and  doing  suit  at  the  Court       [  '^745  ] 
of  the  lord  Duke,  from  three  weeks  to  three  weeks." 

The  other  free  tenants  were  then  mentioned  in  like  manner, 
the  fine  of  tin  always  being  a  sum  certain.  Then  followed  the 
free  conventionaries.  **  Nicholas  Wysa  holds  of  the  lord  Duke, 
in  convention,  one  messuage,  &c.  which  he  took  of  the  lord  John, 
late  Earl  of  Cornwall,  to  hold  in  conventionary  from  the  feast  of 
St.  Michael,  in  the  7  Edw.  III.  to  the  end  of  seven  years  thence 
next  following,  not  completed.  Bendering,  therefore,  by  the 
year,  at  the  four  usual  terms,  Is.  9d. ;  and  at  the  feast  of 
St.  Michael  a  certain  rent,  called  a  fine  of  tin,  and  doing  suit 
at  the  lord's  Court  from  three  weeks  to  three  weeks;  and  he  shall 
be  reeve,  decennier,  and  beadle,  when  he  shall  be  elected ;  and 
shall  properly  sustain  the  messuage  aforesaid,  shall  manure  the 
land  with  the  whole  stock,  not  making  waste  nor  destruction ; 
and  when  he  shall  die  the  lord  shall  have  in  the  name  of  a  heriot 
the  beast  which  shall  be  of  the  greatest  price,  and  he  shall  have 
nothing  of  his  other  chattels.  And  he  hath  done  fealty,  and 
claims  to  hold  the  tenements  aforesaid,  in  free  conventionary, 
by  the  aforesaid  services,  during  the  term  aforesaid."  After 
several  other  free  conventionaries,  there  was  **  Philip  de 
Nansmellyn  holds  of  the  lord  Duke  one  messuage  eleven  acres 
of  land  English,  in  half  an  acre  of  land  Cornish  in  Nansmellyn, 
which  he  took  of  the  aforesaid  Earl,  to  hold  in  convention  for  the 
time  aforesaid,  rendering  therefore,  by  the  year,  at  the  four  usual 
terms,  11a.  and  a  fine  of  tin,  and  doing  suit  and  all  other  services 
as  the  aforesaid  Nicholas  Wysa,  and  hath  done  fealty,  and 
claimeth  to  hold  those  tenements  in  free  convention  *by  the  [  *746  ] 
aforesaid  services,  during  the  term  aforesaid." 

Then  followed  similar  entries  as  to 

John  de  Nansmellyn ; 

Jordan  de  Nansmellyn  ;  and 

Gregory  de  Nansmellyn. 

"  Native  conventionaries. 
**  Nicholas  Pantener,  a  native,  holds  of  the  lord  Duke  one 
messuage,  &c.  in  Tyngaran,  which  he  before  took  of  the  lord 
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RowB  John,  late  Earl  of  Cornwall,  to  hold  in  native  convention  from 
Brenton.  the  feast  of  St.  Michael,  7  Edw.  III.  to  the  end  of  seven  years 
then  next  following,  not  completed ;  rendering  therefore,  by  the 
year,  at  the  four  usual  terms,  88.  and  doing  suit  at  the  lord's 
Court  from  three  weeks  to  three  weeks.  And  he  shall  be  reeve, 
decennier,  and  beadle,  when  he  shall  be  elected,  and  shall  be 
taxed  at  the  will  of  the  lord ;  and  when  he  shall  die,  the  lord 
shall  have  all  his  chattels,  and  his  latest  bom  son  whom  he  shall 
leave  alive  shall  have  his  land  by  a  fine  to  be  made  with  the  lord, 
at  the  same  lord's  will.  And  hath  done  fealty,  and  claimeth  to 
hold  those  tenements  by  the  aforesaid  servile  services  in  native 
convention,  at  the  will  of  the  lord,  during  the  term  aforesaid." 

Then  followed  several  similar  entries,  and  then 

*'  Natives  of  Stock. 

"  Robert  Ceron,  a  native  of  stock,  holds  of  the  lord  Duke  in 
villeinage  in  Tyngaran,  one  messuage,  five  acres  of  land  English, 
in,  &c.,  rendering  therefore  by  the  year,  at  the  four  usual  terms, 
5^.  3d.,  and  doing  suit  at  the  lord's  Court,  &c.  (as  in  the  case  of 
[  •747  ]  native  conventionaries) ;  *and  he  shall  not  be  amoved  from  the 
land  for  his  whole  life,  and  he  hath  done  fealty." 

At  the  close  of  the  document  there  was  this  entry :  "  Fines  of 
tin  of  free  conventionaries  and  natives  at  the  feast  of  St.  Michael, 
worth  by  the  year  20«.  Also  toll  of  tin  of  Tewington  is  worth  by 
the  year  6«." 

The  caption  of  seisin  of  the  other  manors  also  contained  free 
tenants,  free  conventionaries,  native  conventionaries,  and  natives 
of  stock. 

A  minister's  account  for  Tewington,  25  Edw.  I.,  was  then  read, 
containing  an  acknowledgment  of  4s.  of  Passchals  of  Nansmellyn, 
a  conventionary  for  this  that  he  may  hold  his  land  for  the  term 
of  ten  years  as  he  before  held  ;  this  being  the  first  year. 

A  document  purporting  to  be  an  extent  of  the  manor  of 
Tewington,  taken  in  the  1  Edw.  III.,  by  Eoger  de  Gildesburg, 
was  then  produced  from  the  lord  treasurer's  remembrancer's 
office.  It  was  strung  together  with  several  others.  The  first  (an 
extent  of  Tywarnhale)  was  described  as  being  jf)er  sacramentum ; 
in   the    title    of   the    others  those  words   were  omitted.      On 
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the   last  there  was  indorsed,  "Roger  de  Gildesburg,  steward        Rowe 
of  the  lord  the  King,  of  the  lands  of  the  King  which  were  in     brekton. 
Isabel  Queen  of  England  on  this  side  Trent,  by  command  of 
William  de  Norwich,  treasurer,  &c.,  delivers  here  these  rolls  the 
27th  of  October,  5  Edw.  III.,  from  the  Conquest."     Many  extents 
found  in  that  office  have  similar  indorsements.     It  was  proved 
that  the  lord  treasurer's  remembrancer's  office    is  a    proper 
depository  for  such  documents,  and  that  none  are  received  there 
unless  taken  by  due  authority,  but  that  some  extents  under  the 
Crown  are  deposited  elsewhere.     The  document  was  not  signed, 
nor  did  it  contain  within  itself  any  statement  of  the  authority  by 
which  it  was  *taken  ;  nor  was  any  commission  found.    But  the       [  '748  ] 
order  in  which  the  different  descriptions  of  property  were  men- 
tioned pursued  the  directions  of  the  statute  4  Edw.  I. 

For  the  plaintiff  it  was  objected,  that  this  could  not  be  received 
in  evidence,  inasmuch  as  it  did  not  appear  either  by  any  com- 
mission, or  any  internal  evidence,  by  whom  or  under  what 
authority  the  extent  was  taken.  The  indorsement  merely 
explained  the  manner  in  which  the  rolls  came  into  the  remem- 
brancer's office,  and  had  no  relation  to  the  taking  of  the  extents. 

On  the  other  hand  it  was  argued  that  the  statute  4  Edw.  I. 
made  it  the  duty  of  the  King's  steward  to  take  extents  from  time 
to  time,  and  that  the  extent  in  question  must  have  been  taken  in 
pursuance  of  the  statute,  as  the  various  matters  contained  in  it 
followed  each  other  in  the  order  set  down  in  the  statute.  And 
further,  that  in  the  1  Edw.  III.  there  was  good  reason  for  taking 
an  extent  of  the  lands,  &c.  granted  to  Queen  Isabel,  inasmuch  as 
that  grant  expired  on  the  death  of  Edward  II. 

LoBD  Tenterden,  Ch.  J. : 

I  am  of  opinion  that  this  instrument  must  be  received.  It 
appears  that  by  the  statute  4  Edw.  I.  extents  such  as  this  are 
directed  to  be  made.  It  appears  also  that  King  Edward  II.  in  the 
eleventh  year  of  his  reign  made  a  grant  of  the  premises  in 
question  to  Queen  Isabel,  to  hold  during  his  pleasure.  That 
grant  would  expire  on  his  death.  Then,  in  the  fifth  year  of 
Edward  III.  Gildesburg  (who  appears  to  have  taken  the  extent 
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RowE  in  the  1  Edw.  III.)  by  command  of  the  treasurer,  delivers  in  the 
Bbenton.  rolls  to  the  office  whence  they  are  now  produced.  They  are 
found  in  the  office  where  such  things  are  usually  deposited ;  and 
the  only  ground  that  can  be  urged  against  the  reception  of  the 
[  *749  ]  evidence  ^is,  that  the  extent  does  not  appear  to  have  been  taken 
by  any  competent  authority.  But,  considering  that  the  extent 
pursues  the  directions  of  the  statute,  and  that  it  is  found  in  the 
proper  place,  it  must  be  presumed  that  it  was  duly  taken. 

Baylby,  J. : 

Considering  that  this  document  was  found  in  the  proper  office, 
and  that  it  would  have  been  a  breach  of  duty  in  the  person  having 
the  custody  of  that  office  to  admit  any  extent  not  duly  taken, 
I  think  we  must,  at  this  distance  of  time,  presume  that  it  was 
taken  under  competent  authority.  The  statute  4  Edw.  I.  says 
that  extents  are  to  be  taken,  not  by  whom.  I  therefore  think 
it  was  the  duty  of  each  steward  under  the  Crown  to  take  extents 
from  time  to  time  of  the  lands  under  his  care. 

LiTTLEDALE,  J.  : 

I  am  of  the  same  opinion.  If  this  had  been  a  survey  or  rental 
of  a  private  manor  it  could  not  have  been  received.  But  an  Act 
of  Parliament  requires  extents  to  be  taken,  and  in  a  certain 
manner.  Looking  at  thQ  exterior  of  this  roll,  we  find  that  the 
document  in  question  is  indorsed  in  the  usual  manner,  and  it 
comes  from  the  proper  office.  Looking  at  the  internal  contents, 
we  find  that  the  person  delivering  it  in  was  the  person  who  took 
it,  and  was,  therefore,  the  proper  person  to  make  the  return  ;  and 
that  the  matters  mentioned  in  it  are  those  of  which  the  statute 
directs  enquiry  to  be  made.  After  that,  there  cannot  be  a  doubt 
that  the  extent  was  taken  by  virtue  of  a  sufficient  authority. 

Parke,  J. : 

It  appears  to  me  that  this  extent  precisely  follows  the  directions 

[  •760  ]       of  the  statute.    And  if  a  commission  *were  necessary  to  give  it 

validity,  we  might  now  presume  that  such  a  commission  once 

existed,  but  has  been  lost ;  but  I  have  no  doubt  that  it  was  the 

duty  of  the  steward  to  take  it  without  any  express  directions. 
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The  extent  was  then  read ;  it  enumerated,  Bowb 

1st.  Free  tenants ;    and,  as  to  them,  a  fine  of  tin  as  in  the     bbbkton. 
caption  of  seisin. 

2nd.  Free  conventionaries,  but  without  any  fine  of  tin. 

Amongst  others,  was 

''  John  de  Nansmellyn  holds  half  an  acr€  of  land,  and  renders 
annually  8s.  6(2. ;  "  and  similar  entries  as  to 

Philip  of  the  same ; 

Jordan  of  the  same ;  and 

Gregory  of  the  same. 

8rd.  Natives  and  stock. 

At  the  close,  *'  fine  of  tin  of  free  conventionaries  and  native  is 
worth  by  the  year  20«." 

**  Boger  de  Yonge  gives  for  fine  to  hold  the  toll  of  tin  in 
Tewington  6«." 

The  auditor  of  the  Duchy  of  Cornwall  then  produced  from  the 
Duchy  Office  a  roll  called  an  Assession  Boll,  which  purported  to 
be  an  account  of  the  acts  done  by  certain  assessors  in  the 
7  Edw.  III.,  under  a  commission  to  them  by  John  Earl  of  Corn- 
wall, which  was  there  recited. 

For  the  plaintiff  it  was  objected,  that  no  evidence  having  been 
given  to  connect  the  tenants  of  the  several  manors  with  the 
proceedings  of  the  commissioners,  the  roll  could  not  be  read; 
whereupon  the  Parliamentary  survey  was  produced,  and  in  that 
document,  as  to  Tewington,  it  was  stated,  that  A.  B.,  &c.  holdeth 
in  free  conventionary  to  him  and  his  heirs  for  ever,  from  seven 
years  to  seven  years,  according  to  the  custom  of  *the  manor,  one  [  *75i  ] 
messuage,  &c.  At  the  end  of  the  survey  of  Tewington  the 
customs  of  the  manor  were  stated ;  the  first  of  which  was, 
*'  there  ought  to  be  kept,  every  seventh  year,  an  assession-court 
for  the  said  manor,  unto  which  all  the  customary  tenants  are 
by  their  customs  bound  to  repair,  there  to  enter  their  claim,  and 
new  take  the  several  tenements  and  parts  of  tenements  that  they 
hold :  not  that  their  former  title  to  the  same  doth  then  determine, 
it  being  by  them  held  to  them,  their  heirs  and  assigns  for  ever, 
according  to  the  custom  of  the  manor  ;  but  for  that  thereby 
divers  advantages  do  or  may  accrue  to  the  lord."    Several 


536  1828.    K.  B.     8  B.  &  C.  751—762.  [r.r. 


Rows  instances  of  such  advantages  were  then  stated,  and  the  survey 
Brbntov.  contained  a  similar  custom  as  to  attending  the  assession  courts 
in  each  of  the  seventeen  manors ;  but  with  respect;  to  the  rights 
of  widows,  and  the  course  of  descent,  the  customs  were  not 
precisely  the  same  in  each  manor.  After  the  Parliamentary 
survey,  certain  documents  were  produced  from  the  augmentation- 
office,  which  appeared  to  be  memorials  to  the  Crown  from  the 
tenants  of  several  manors  in  the  9  Car.  I.  That  from  Tewington 
was  as  follows :  "  10th  October,  9  Car.  I.  Forasmuch  as  by 
the  course  of  time  this  year  falleth  out  to  be  the  assessionable 
year  of  the  manor  aforesaid,  parcel  of  the  ancient  inheritance  of 
the  Duchy  of  Cornwall,  at  which  assessionable  year  the  tenants 
of  the  said  manor  have  anciently  used  to  take  their  customary 
tenures  to  them  and  their  heirs  from  seven  years  to  seven  years, 
according  to  their  custom,  by  a  commission  for  that  service  to 
certain  commissioners  specially  directed  ;  therefore,  the  customary 
tenants  of  the  said  manor,  whose  names  are  subscribed  as  well 
for  themselves  as  the  residue  of  the  homage  absent,  made  their 
[  *7o2  ]  repair  at  his  Majesty's  audit,  ^held  at  Liskeard  for  the  said 
Duchy,  the  day  and  year  aforesaid,  and  presented  themselves 
ready  to  renew  their  takings  according  to  their  said  ancient 
custom,  and  prayed  their  admission  accordingly.  And  for  that 
there  was  at  this  audit  no  commission  directed  for  performance 
of  this  service,  therefore,  they  humbly  pray,  that  their  tender 
may  be  received  by  his  Majesty's  auditor  of  the  said  Duchy  for 
the  time  being  or  his  deputy."  Similar  memorials  from  several 
other  Duchy  manors  were  read.  It  was  then  conceded,  that  the 
assession  rolls  were  admissible. 

The  commission  and  assession  roll,  7  Edw.  III.,  were  then  read. 
The  commission,  directed  to  all  sheriffs,  &c.  was  as  follows: 
"Whereas  many  of  our  tenants  of  our  seignory  of  Cornwall 
have  long  holden  and  do  yet  hold  in  divers  manors  great  part  of 
our  demesne  lands  of  those  parts  in  convention,  rendering  for 
the  same  lands  certain  rents  by  the  year,  and  their  terms  wholly 
expire  at  the  feast  of  St.  Michael  next  coming,  as  is  and  ought 
to  be  known  in  the  country ;  and  forasmuch  as  we  have  the 
power,  without  doing  wrong  to  any  one,  to  retake  our  said  lands 
into  our  own  hands,  and  make  thereof  our  profit,  which  may, 
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perhaps,  turn  to  the  injury  and  damage  of  our  said  tenants,  Rows 
nevertheless  we  will,  for  their  ease,  that  they  may  henceforth  hold  bb^ton.  . 
by  new  covenants  the  same  lands  in  convention,  so  that  they 
always  render  to  us  the  true  value  thereof,  in  manner  as  between 
them  and-  our  ministers,  whom  we  have  sent  thither  for  this 
purpose,  may  be  agreed :  Therefore,  we  make  known  unto  you 
SkU,  that  we  have  appointed  as  attornies  and  put  in  our  place 
Sir  B.  C,  &c.  to  assess  our  lands  aforesaid,  and  to  let  them  in 
convention  by  indentures  or  inrolments  *for  term  of  life,  lives,  or  [  '^oS  ] 
years,  according  as  it  shall  seem  to  them  for  the  good  of  our  said 
tenants,  who  now  hold  our  same  lands,  or  in  their  default  to 
others  who  will  give  us  more,  and  as  shall  be  most  for  our  profit." 
The  roll  then  contained  a  statement  that  they  had  assessed  the 
lands  within  mentioned  for  seven  years,  and  there  were  entries 
applicable  to  the  different  manors.  For  Tewington  the  first 
entry  was  **  Free  conventionaries." 

**  Nicholas  Wysa  hath  taken  one  messuage,  seven  acres  of  land, 
in  one  ferling  of  land,  &c.*'  The  twenty-ninth  entry  was, 
"  Philip  of  Nansmellyn  hath  taken  one  messuage,  eleven  acres 
English  in  half  an  acre  Cornish,  which  the  same  holds  in 
Nansmellyn,  to  hold  in  convention  as  above,  by  rendering  there- 
fore by  the  year  lis.  at  the  four  terms ;  thereof  of  new  increase 
28.  6(2.,  suit  and  other  services,  and  he  gives  to  the  lord  for  a 
fine,  &c.  and  hath  done  fealty,"  &c. 

John  de  Nansmellyn, 

Jordan  de  Nansmellyn,  and 

Gregory  de  Nansmellyn,  also  appeared  to  have  taken  the 
tenements  which  they  before  held,  paying  an  increased  rent  of 
11«.  instead  of  8«.  6d. 

Several  ministers'  accounts,  corresponding  with  the  rents  and 
fines  named  in  the  assession  roll,  were  then  put  in ;  and  various 
other  assession  rolls  were  read,  by  which  it  appeared  that  the  free 
conventionaries  always  took  their  lands  for  seven  years,  some- 
times at  an  increased,  and  sometimes  at  a  reduced  rent,  and  they 
found  sureties.  In  the  assession  roll,  9  Hen.  YII.,  it  appeared 
that  a  condition  was  imposed  that  the  free  conventionary  tenants 
should  leave  their  farms  in  good  repair.  In  the  assession  roll, 
16  Hen.  YII.,  the  free  tenants  were  mentioned  for  the  first  time. 
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BowE  Of  each  of  them  it  *wa8  said,  tenet  in  socagio,  &c. ;  of  each  of 
Bbenton.  the  free  conventionaries  as  before,  cepit.  In  the  assession  roll, 
[  *754  ]  2  Hen.  YIII.,  there  was  a  special  covenant  for  residence  on  the 
tenements.  By  these  rolls,  the  estate  called  Nansmellyn  was 
regularly  traced  down  to  1794,  when  the  manor  of  Tewington 
was  sold,  and  a  part  of  that  estate  is  the  land  in  question,  where 
the  plaintiff  sunk  the  shaft  and  raised  the  ore. 

The  charter  granted  by  King  John  to  the  tinners  of  Cornwall, 
giving  them  power  to  dig  tin  in  all  wastes;  charters  of  con- 
firmation, 23  Edw.  I.  and  3  Hen.  IV.,  and  grant  of  pardon, 
33  Hen.  YII.,  which  instituted  the  parliament  or  convocation  of 
tinners,  were  then  read.  The  laws  made  by  the  convocation  as 
to  bounding  for  tin,  were  read. 

The  enrolments  of  several  leases  of  toll-tin,  granted  by  the 
Crown  when  there  was  no  Duke  of  Cornwall,  were  read,  and 
tollers  were  examined,  who  received  toll  of  all  tin  worked  in  what 
was  called  Duchy  land,  which  term  is  well  known  throughout 
the  assessionable  manors  as  distinguishing  the  land  of  the  con- 
ventionary  tenants  from  that  of  the  free  tenants,  which  is  called 
fee-land. 

The  enrolment  of  a  lease  was  then  read,  whereby  William  III., 
in  the  eighth  year  of  his  reign,  demised,  granted,  and  to  farm  let 
to  Henry  Vincent  and  F.  Scobell,  all  mines  and  minerals  of 
whatsoever  kind  found  or  to  be  found,  dug,  or  acquired  in  any 
places  within  the  several  lordships,  manors,  precincts,  or  territories 
of  the  Duchy  of  Cornwall,  as  well  opened  as  to  be  opened,  with 
full  power  to  dig,  &c. ;  except  always  and  altogether  reserved  all 
royal  mines,  and  all  mines  of  tin,  and  all  other  minerals  within 
the  aforesaid  Duchy,  now  granted  to  any  person  or  persons  by 
letters-patent  under  the  Great  Seal  of  England,  or  under  the  seal 
[  *7o5  ]  of  the  Exchequer ;  *and  all  tolls,  farms,  and  other  dues  to  us 
or  the  farmers  there  belonging,  &c.  by  any  custom  or  demise 
heretofore  made.  Habendum  for  thirty-one  years,  rendering 
one  t^nth  of  the  clear  profits.  Covenant  by  the  lessees  not  to 
enter  upon  any  lands  in  the  tenure  or  possession  of  any  of  the 
tenants  of  the  Duchy,  or  of  any  person  or  persons  whatsoever, 
without  the  consent  and  permission  of  the  tenants  and  occupiers 
of  the  same  lands  in  that  respect  before  had  and  obtained. 
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The  enrolment  of  a  similar  lease  granted  by  the  Dake  of        Bowe 
Cornwall  in  1717,  upon  the  surrender  of  the  former,  was  then     brbk'ton. 
produced. 

For  the  plaintiff  it  was  objected,  that  this  could  not  be  read 
imtil  evidence  had  been  given  of  the  loss  of  the  original  lease, 
the  enrolment  being  of  a  counterpart.  It  was  said,  that  when 
the  property  is  in  the  Crown,  the  enrolment  is  evidence,  because 
the  Crown  can  only  grant  by  matter  of  record,  but  that  the  same 
reason  does  not  apply  to  a  lease  granted  by  the  Duke  of  Cornwall. 
In  Kinneraley  v.  Orpe,^  it  was  said  that  the  act  of  the  officer  of 
the  Duchy  of  Lancaster  was  evidence ;  but  that  case  is  very 
different  from  the  present.  There  the  plaintiff,  in  order  to  prove 
his  title  as  lessee  of  the  Duchy,  produced  the  original  lease  ;  but 
that  contained  a  proviso,  that  it  should  be  void  unless  enrolled 
within  a  certain  time ;  and  the  plaintiff  relied  on  a  memorandum 
in  the  margin,  signed  by  the  auditor,  whereby  it  appeared  to  have 
been  enrolled.  Bulleb,  J.  said,  the  act  of  the  officer  was  evidence 
of  the  enrolment ;  but  that  it  was  unnecessary  to  decide  the  point, 
the  lease  being  admitted  by  the  pleadings.  That  case,  therefore, 
is  rather  an  authority  against  *the  present  defendant,  for  there  [  *7oB  ] 
the  original  lease  was  produced. 

On  the  other  hand  it  was  contended,  that  the  lease  in  question 
contained  a  clause  requiring  that  it  should  be  enrolled,  and  that 
the  tenant,  by  procuring  the  enrolment,  made  that  evidence. 
Besides  the  Crown  has  an  interest  in  the  property  which  it 
affected,  and,  consequently,  the  lease  must  be  considered  as  if 
granted  by  the  Crown.  It  was  decided  very  soon  after  the  crea- 
tion of  the  Duchy,  that  the  Duke  of  Cornwall  has  the  possessions 
of  the  Duchy  with  the  same  privileges  as  the  King,  because  it  is 
never  disannexed  from  the  Crown :  Fitz.  Abr.  Frerog.  pi.  16.  The 
same  evidence  must  therefore  be  admissible  to  prove  grants  of 
Duchy  property,  either  by  the  King  or  the  Duke  of  Cornwall. 

LoBD  Tentebden,  Ch.  J. : 

I  am  of  opinion  that  this  enrolment  must  be  received  as 
evidence.     The  estate  of  the  Duke  of  Cornwall  is  of  a  very  peculiar 

t  1  Doug.  66. 
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RowB  nature,  and  there  is  nothing  else  like  it  known  in  this  country. 
Bbbhton.  The  property  is  vested  in  the  Duke  of  Cornwall  whenever  there 
is  such  a  person,  and  in  the  Crown  when  there  is  not.  Whether 
there  is  a  Duke  of  Cornwall  or  not,  there  is  an  office  called  the 
Duchy  Office,  and  there  is  an  auditor  of  the  Duchy  accounts,  and 
there  are  other  officers  for  managing  the  affairs  of  the  Duchy. 
To  say  that  one  rule  of  evidence  as  to  their  proceedings  shall 
prevail  when  the  property  is  in  the  Crown,  and  another  when  it 
is  in  the  Duke  of  Cornwall,  would  be  to  introduce  infinite  con- 
fusion. Looking  at  the  lease  in  question  (and  we  must  look  at  it 
to  ascertain  whether  it  be  admissible  or  not),  we  find  in  it  a  clause 
requiring  it  to  be  enrolled.  Can  any  lawyer  doubt  that  the  enrol- 
[  •767  ]  ment  of  such  a  lease,  *granted  when  there  was  no  Duke  of 
Cornwall,  would  be  evidence  against  the  Crown  at  any  future 
time?  and  on  account  of  the  peculiar  nature  of  the  Dukedom, 
and  the  interest  which  the  Crown  has  in  the  possessions  of  the 
Dukedom,  I  think  that  all  the  same  rules  must  be  applicable  to 
it,  whether  it  be  at  any  particular  time  vested  in  a  Duke  of 
Cornwall  or  in  the  King. 

Batley,  J. : 

I  cannot,  as  to  this  point,  make  any  distinction  between  the 
King  and  the  Duke  of  Cornwall.  To  use  the  phrase  of  Lord 
HoBABT,  **  Dux  censetur  una  persona  cum  rege."  Now  the  King 
cannot  alienate  the  possessions  of  the  Crown  but  by  matter  of 
record ;  and  as  the  fee  of  the  possessions  of  the  Duchy  is  alter- 
nately in  the  Duke  of  Cornwall  and  the  Crown,  if  the  Duke  could 
grant  without  a  record,  the  Crown  would  be  bound  without  a 
record.  It  is,  therefore,  necessary  for  the  protection,  as  well  of 
the  tenants  as  the  Crown,  that  all  grants  of  Duchy  property 
should  be  by  a  record.  Then  there  is  a  regular  office  and  an 
auditor  for  managing  these  matters,  whose  duty  it  is  to  enrol 
authentic  documents  only.  On  these  grounds,  I  think  that  the 
enrolment  in  question  must  be  received  as  evidence  of  the  lease. 

LiTTLBDALB,  J.: 

For  the  purpose  of  this  question,  I  think  that  the  King  and  the 
Duke  of  Cornwall  must  be  considered  as  identified.    It  would  be 
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very  inconvenient  if  one  rule  of  evidence  should  prevail  when        Rowb 
there  is  a  Duke  of  Cornwall,  and  another  when  there  is  not.  Bbenton. 

Pabke,  J. : 

1  am  of  the  same  opinion,  on  account  of  the  identity  of  interest 
between  the  Duke  of  Cornwall  and  the  Crown.  There  can  be  no 
doubt  that  the  lease  ^would  be  binding  on  the  Crown  and  the  [  *768  ] 
enrolment  good  evidence,  if  the  Crown  alone  were  interested ;  and 
1  think  it  cannot  be  less  so,  because  the  Crown  and  the  Duke  of 
Cornwall  are  jointly  interested. 

The  lease  in  question,  and  several  subsequent  leases  of  a  similar 
nature,  were  then  read. 

Several  sets  or  under-leases  of  parts  of  the  demised  premises 
were  then  put  in,  which  granted  permission  to  dig  for  copper 
within  certain  prescribed  limits,  in  consideration  of  certain  toll. 

A  witness  was  then  called,  who  proved  the  receipt  of  toll  of 
copper  in  Duchy  land  for  the  lessees  under  the  Crown,  but  not 
in  fee  land.  He  was  asked  whether  he  had  received  toll  of  copper 
in  other  manors  than  Tewington. 

For  the  plaintiff  it  was  objected,  that  evidence  ought  not  to 
be  received  of  that  which  was  done  in  the  other  manors.  The 
evidence  is  not  relevant,  unless  to  shew  an  incident  of  tenure 
or  a  custom.  The  defendant  cannot  be  allowed  to  give  evidence 
of  any  incident  of  tenure  in  another  manor  to  affect  Tewington, 
unless  he  first  shews  that  the  tenure  is  the  same  in  each.  Nor 
can  any  evidence  of  custom  in  one  manor  be  admitted  to  prove  a 
custom  in  another,  unless  both  before  the  time  of  legal  memory 
were  in  the  possession  of  the  same  person,  and  formed  a  part  of 
the  same  district ;  for  a  custom  to  be  binding  must  have  existed 
from  time  immemorial.  In  this  case  it  has  been  proved  that  the 
tenure  is  not  the  same  throughout  the  assessionable  manors; 
Tewington,  Helleston,  and  Clymeston  being  ancient  demesne, 
where  the  tenants  have  peculiar  privileges,  and  the  other  fourteen 
manors  not  being  so.  Again,  in  the  *caption  of  seisin  the  free  [  •759] 
conventionary  tenants  in  Tewington  are  said  to  pay  a  certain 
fine  of  tin,  and  the  same  appears  in  the  inquisition  post  mortem 
Edmundi;  but  this  is  not  said  of  the  conventionary  tenants  in 
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Rows  other  manorB.  So  also  in  the  Parliamentary  survey,  although  it 
Bbkktoh.  i^  stated  as  to  each  manor,  that  there  is  an  assession  court  holden 
every  seven  years,  to  which  the  tenants  must  resort,  and  that 
their  estates  do  not  then  cease,  yet  it  is  not  stated  that  in  each 
they  hold  to  them  and  their  heirs  for  ever,  from  seven  years  to 
seven  years,  which  is  stated  of  the  tenants  in  Tewington  and 
Helleston.  The  tenure  is,  therefore,  very  different ;  for  in  those 
manors  the  tenants  wotdd,  according  to  that  statement,  take  a 
freehold  in  interest,  but  not  in  the  others.  In  order  to  get  rid  of 
this  difficulty,  and  shew  the  tenure  the  same,  the  surrenders  and 
admittances  in  the  different  manors  should  have  been  produced. 
According  to  the  opinion  of  Fobtescue,  J.  in  Duke  of  Somerset  v. 
France^\  the  evidence  of  things  done  in  other  manors  cannot  be 
given  in  evidence  to  affect  the  manor  where  the  dispute  arises, 
unless  the  tenure  be  the  same.  At  first  he  was  the  only  member 
of  the  Court  who  thought  the  evidence  admissible,  even  under 
those  circumstances ;  but  Baymond,  Ch.  J.  and  Beynolds,  J.  con- 
sented to  receive  the  evidence,  upon  the  assurance  that  it  had 
been  done  upon  the  Northern  circuit,  and  not  because  they  were 
convinced  of  the  propriety  of  it.  Now  it  is  somewhat  remarkable, 
that  in  a  subsequent  case  of  Lowther  v.  Raw^l  Fobtescue,  J. 
rejected  such  evidence ;  but  the  judgment  was  reversed  on  the 
authority  of  Somerset  v.  France.  All  the  subsequent  cases  on 
[  ^760  ]  the  point  have  *been  determined  on  the  same  authority.  In 
Roe  V.  Parker, %  and  Stanley  v.  White,\\  the  case  of  Somerset  v. 
France  is  said  by  Lord  Kbnyon  and  Lord  Ellbnbobough  to  have 
proceeded  upon  the  ground  that  all  the  manors  then  in  question 
were  parcel  of  the  same  district,  and  subject  to  the  same  border 
law,  which  must  mean  that  the  tenants  of  all  held  by  the  same 
tenure.  In  the  present  case  the  tenure  has  not  been  proved  to 
be  the  same.  Again,  in  Stanley  v.  Whitey  Lord  Ellenbobough 
assumed  that  all  the  belt  of  land  to  which  the  evidence  applied 
originally  belonged  to  one  person,  who  had  granted  it  out  to 
others,  reserving  certain  rights.  Here  it  has  been  proved  by  the 
early  documentary  evidence,  that  all  the  manors  did  not  originally 
belong  to  one  person ;  the  tenants  of  those  manors  must,  therefore, 

t  1  Str.  662.  §  5  T.  E.  26. 

I  Fort.  41.  II  12  E.  E.  544  (14  East,  332). 
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have  derived  their  rights  from  different  persons;  and  there  is  Bowe 
no  ground  for  the  presumption  upon  which  the  Court  proceeded  brzvtov. 
in  Stanley  v.  White.  The  evidence  in  question  cannot  then  be 
received  to  prove  an  incident  of  tenure.  Neither  can  it  be 
admitted  to  prove  a  custom.  In  Somerset  v.  France,  Fortbscub,  J., 
although  he  thought  the  evidence  admissible  to  shew  the  quality 
of  the  tenure,  observed,  that  there  was  a  great  difference  between 
that  and  receiving  it  to  prove  a  custom.  No  custom  can  be  good 
unless  it  has  existed  from  time  immemorial ;  and,  therefore,  no 
common  custom  can  affect  these  manors,  unless  before  that  time 
they  were  in  the  hands  of  the  same  person,  which  has  been  dis- 
proved. Again,  by  some  of  the  evidence  given  by  the  defendant, 
viz.  the  assession  rolls,  it  would  appear  that  the  plaintiff,  and 
others  *similarly  situated,  have  not  a  customary  estate,  but  a  [  •761  ] 
mere  conventionary  estate  as  leaseholders.  No  custom  can  attach 
to  an  estate  of  that  nature ;  and  the  defendant  ought  not  to  be 
allowed,  for  one  purpose,  to  treat  them  as  conventionary  tenants, 
and  for  another,  as  customary  tenants. 

Arguments  for  the  defendant : 

The  evidence  tendered  is  not  evidence  to  prove  a  custom,  but 
to  prove  what  interest  the  lord  has  in  those  lands  which  in  these 
seventeen  manors  have  been  granted  out  to  the  conventionary 
tenants.  Custom  and  tenure  are  very  different  things.  The 
tenure  must  first  be  established,  and  then  the  custom  shews  in 
what  course  that  tenure  shall  go.  It  is  very  difficult  to  say  what 
is  the  tenure  of  the  conventionary  tenants  in  these  manors,  and 
that  very  obscurity  is  the  ground  for  receiving  this  evidence.  If 
they  were  ascertained  to  be  copyholders,  or  to  be  leaseholders,  the 
rights  arising  from  such  tenure  would  be  easily  ascertained  ;  but 
all  that  is  known  of  these  tenants  is  that  in  each  of  the  manors 
ever  since  the  7  Edw.  III.,  and  perhaps  long  before,  there  have 
been  conventionary  tenants ;  that  in  each  there  is  an  assession 
court  holden  once  in  seven  years,  at  which  the  conventionary 
tenants  come  and  renew  their  holdings.  In  all  the  manors  they 
take  for  seven  years,  although  from  long  usage  it  cannot  now 
be  said  that  their  rights  cease  at  the  end  of  that  term.  This 
similarity,  affecting  all  the  seventeen  manors,  is  sufficient  to  shew 
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BowE  that  they  form  one  district  under  the  same  lord,  where  he  has  in 
Brentox.  c^U  probability  reserved  throughout  similar  rights  to  himself  in 
the  grants  made  to  the  tenants  bearing  the  same  description. 
Evidence  of  rights  exercised  by  the  lord  over  conventionary 
[  •762  ]  tenements  *in  one  of  these  manors  may  therefore  be  received  to 
shew  what  rights  he  has  reserved  throughout  the  district.  In 
Tyrwhitt  v.  Wynne  f  it  was  held  that  leases  of  minerals  under  one 
part  of  a  waste  were  evidence  of  the  lessor's  right  to  the  minerals 
under  another  part ;  both  being  proved  to  be  parcels  of  the  same 
district.  This  principle  was  recognized  by  Lord  Ellenborough 
in  Rex  v.  Elli8,l  where  he  cites  the  Lord  Barclay's  case  from 
Hale,  De  Jur.  Mar.  35,  and  observes,  that  the  evidence  as  to  other 
manors  was  not  so  properly  to  be  considered  evidence  of  the 
custom  of  one  manor  to  prove  the  custom  of  another,  but  evidence 
to  prove  one  and  the  same  custom  affecting  a  whole  district  of 
manors.  This  is  consistent  with  the  doctrine  of  Sir  M.  Wright, § 
who  says,  that  in  considering  the  nature  of  fends,  the  nature  of 
the  province  where  they  lie  is  to  be  kept  in  view.     . 

LoBD  Tentbbden,  Gh.  J. : 

I  am  of  opinion  that  the  Court  are  bound  to  receive  this 
evidence.  It  appears  by  the  documents  which  have  been  pro- 
duced, that  before  and  at  the  time  of  the  creation  of  the  Duchy, 
courts  called  assession  courts  were  or  ought  to  have  been  held 
every  seventh  year  under  a  commission  from  the  lord  of  the  soil, 
desiring  certain  persons  to  repair  to  these  manors,  which  were 
then  all  in  one  hand,  and  let  the  lands  to  the  best  advantage  of 
the  owner.  A  distinct  court,  under  the  same  commission,  was 
held  for  each  manor ;  and  we  find  by  the  returns  that  there  were 
a  class  of  tenants  called  fi*ee  conventionary  tenants,  distinguished 
[  •7G3  ]  from  free  tenants  and  from  native  conventionaries,  *as  long  as 
the  latter  class  (which  now  appears  to  be  extinct)  continued  to 
exist.  In  each  manor  the  free  conventionary  tenants  are  said  to 
come  and  take  their  lands  for  seven  years.  If  there  were  no 
other  evidence  they  would  be  pure  leaseholders;  but  by  the 
Parliamentary  survey  it  appears  that  certain  commissioners  were 

t  21  R.  R.  398  (2  B.  &  Aid.  654).  §  Wright's  Tenures,  edition  1768, 

t  1  M.  &  S.  652.  p.  36. 
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sent  down  to  enquire  into  the  possessions  of  the  Duchy,  and  in  Rowe 
every  manor  these  tenants  claim  substantially  the  same  rights,  bbentok. 
although  with  some  minute  variations  as  to  the  descent  of  their 
estates  or  the  rights  of  their  widows.  They  state  that  they  must 
attend  the  assession  courts  and  renew  their  holdings,  but  that 
their  right  does  not  cease  at  the  expiration  of  the  seven  years. 
Thus  if  we  take  the  earlier  evidence  alone  they  are  all  lease- 
holders;  if  we  take  the  latter,  also,  the  same  character  (whatever 
that  may  be)  belongs  to  them  all.  It  may  be  very  difficult  to 
say  precisely  what  that  character  is.  It  is  very  peculiar,  and  not 
known  in  any  other  part  of  the  country,  but  certainly  belongs  to 
all  those  called  free  conventionaries  in  this  district.  Must  we 
not  then,  in  fairness,  in  order  to  ascertain  what  are  the  relative 
rights  of  the  lord  and  these  tenants,  in  one  part  of  this  district, 
enquire  what  are  their  rights  in  another  ?  It  appears  to  me  that 
plain  reason  and  common  sense  require  it,  without  resorting  to 
decided  cases,  or  nice  and  subtle  distinctions  as  to  whether  the 
matter  in  dispute  be  in  the  nature  of  tenure  or  custom.  This  is 
not,  properly  speaking,  a  question  of  tenure,  nor  a  question  of 
custom,  such  as  the  course  of  descent  attached  to  the  tenure,  but 
a  question  as  to  what  the  lord  parted  with  to  those  who  are  called 
conventionary  tenants. 

Bayley,  J. :  [  764 1 

Generally  speaking  a  party  cannot  be  allowed  to  prove  the 
custom  of  one  manor  by  evidence  of  a  custom  in  another,  unless 
a  connection  between  them  be  first  established.  But  when,  in  a 
case  circumstanced  as  this  is,  we  find  a  certain  class  of  tenants 
existing  from  a  very  early  period  down  to  the  present  time,  the 
terms  of  whose  tenancy  are  expressed  in  language  that  leaves 
their  rights  in  doubt,  and  when  we  find  in  each  manor  contem- 
poraneous grants  to  the  same  class  of  tenants  in  the  same  words* 
may  we  not  enquire  what  was  enjoyed  under  those  words  in  one 
manor,  in  order  to  ascertain  what  was  granted  by  them  in  another. 
It  has  been  the  constant  practice  to  construe  documents  by  usage. 
Thus,  where  a  grant  ia  made  to  hold  to  A.,  B.,  and  C.  mccessive, 
usage  explains  the  meaning  of  that  word.  Now  looking  at  the 
extent  of  these  manors  in  the  1  Edw.  III.  we  find  free  conven- 
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RowK  tionary  tenants  mentioned,  but  the  terms  of  the  convention  are 
Brenton.  not  stated.  The  same  observation  applies  to  the  caption  of 
seisin.  There,  indeed,  a  fine  of  tin  is  spoken  of,  but  it  is  quite 
silent  as  to  the  right  to  minerals  in  general.  Similar  language 
is  used  with  respect  to  the  free  conventionaries  in  each  of  these 
manors.  I  am,  therefore,  of  opinion,  that  the  usage  which  has 
prevailed  in  one  part,  and  is  therefore  evidence  to  explain  the 
meaning  of  the  grant  there,  is  evidence  to  explain  a  grant  expressed 
in  similar  terms  as  to  any  other  part  of  the  district. 

LiTTLEDALE,  J.,  ou  the  foUowing  morning,  said,  that  having 
examined  the  authorities,  he  concurred  in  the  opinion  expressed 
by  Lord  Tentbrden  and  Bayley,  J. 

[  765  ]  Parke,  J.  was  absent  during  the  argument,  and  gave  no 

opinion. 

Several  witnesses  were  then  called,  who  proved  the  receipt  of 
toll  of  copper  worked  in  Duchy  land  in  other  manors. 

The  answers  of  the  tenants  to  certain  interrogatories  put  to 
them  at  the  assession  court,  1  Eliz.,  were  then  tendered,  and 
objected  to,  because  the  interrogatories  were  not  produced.  It 
was  proved  that  search  had  been  made  for  them,  but  they  could 
not  be  found. 

Lord  Tentbrden,  Ch.  J. : 

We  must  allow  the  answers  to  be  read.  If  there  is  any 
obscurity  in  them  for  want  of  the  questions  that  will  destroy 
their  effect. 

For  the  plaintiff,  evidence  was  given  in  reply,  that  courts 
leet  were  holden  for  the  different  manors,  and  court  rolls  kept ; 
that  surrenders  and  admittances  were  made  from  time  to  time 
and  entered  on  those  rolls ;  that  the  admissions  to  the  tenements 
called  conventionary  were  **  to  the  tenants,  their  heirs,  and 
assigns  for  ever,  according  to  the  custom  of  the  manor,  doing 
the  services  and  paying  the  rents  accustomed.  Fealty  done,  and 
pledges  for  reparations,  payment  of  rents,'*  &c.    That  these 
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tenants  leased  for  fourteen  or  twenty-one  years  without  any        Rowk 

licence  from  the  lord,  and  that  they  cut  and  sold  timber  occa-     bbenton. 

sionally,  but  it  did  not  distinctly  appear  that  the  lord  knew  of  it. 

It  was  also  proved,  that  in  several  instances  where  the  lessees 

under  the  Duke  of  Cornwall  attempted  to  sink  shafts  in  con- 

ventionary  tenements  for  the  purpose  of  getting  copper  ore,  the 

owners  of  the  tenements  resisted,  and  that  in  *some  cases  the      [  ^766  ] 

works  were  discontinued ;  in  others,  a  consideration  was  given 

to  the  tenants,  in  order  that  the  works  might  be  allowed  to 

proceed. 

Lord  Tenterdbn,  Ch.  J.,  in  summing  up,  told  the  jury,  that 
the  question  in  the  cause  was,  whether  the  owner  of  a  conven- 
tionary  tenement  was  entitled  to  the  copper  found  under  it ;  or, 
whether  it  belonged  to  the  Duke  of  Cornwall;  and  that  there 
was  no  question  here  as  to  the  right  to  enter  and  dig  for  it. 
That  in  many  manors  it  happened  that  the  lord  of  the  soil  was 
entitled  to  the  minerals,  but  had  no  right  to  enter  upon  the  lands 
of  the  copyhold  tenants,  to  search  for  and  obtain  those  minerals, 
without  the  consent  of  the  tenants,  and  that  all  the  evidence 
given  by  the  plaintiff  as  to  the  interruption  of  workings  might 
be  explained  by  the  right  of  the  tenant  to  prevent  the  owner  of 
the  minerals  from  digging  for  them  without  his  consent.  His 
Lordship  then  directed  the  attention  of  the  jury  to  the  docu- 
mentary and  parol  evidence,  and  observed,  that  even  allowing 
the  conventionary  tenants  to  have  in  their  estates  the  largest 
interest  that  they  had  ever  claimed,  viz.  from  seven  years  to 
seven  years,  renewable  for  ever,  that  would  not  give  them  a  right 
to  the  minerals ;  and,  although  a  distinct  positive  usage  for  the 
conventionary  tenants  to  take  the  minerals  might  be  valid  in 
law,  it  was  incumbent  on  them  to  prove  it,  for  otherwise  the 
right  would  remain  in  the  lord. 

Verdict  for  the  defendant. 
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"28-  DOE  D.  ROBY  V.  MAISEY. 

Jfot.  13. 
(8  Bam.  &  Cress.  767—768  ;  S.  C.  3  Man.  &  Ey.  107 ;  7  L.  J.  K.  B.  83.)t 

"^        ''  In  ejectment  by  mortgagee  against  mortgagor,  it  is  not  necessary  to 

demand  possession  before  action  brought.  Where  the  mortgagee  suffers 
the  mortgagor  to  remain  in  possession  of  the  mortgaged  premises,  the 
latter  is  not  tenant  at  will  to  the  former,  but  at  most  tenant  by  suffer- 
ance only;  and  may  be  treated  either  as  tenant  or  trespasser  at  the 
election  of  the  mortgagee. 

Ejectment.  At  the  trial  before  Gaselee,  J.,  at  the  last 
Gloucester  Summer  Assizes,  it  appeared  that  the  premises  had 
been  mortgaged  in  fee  by  the  defendant  to  the  lessor  of  the 
plainti£f,  that  the  mortgage  was  forfeited,  and  that  the  defendant 
remained  in  possession.  The  usual  evidence  of  the  mortgc^e 
deed  was  given,  but  there  was  no  proof  of  any  demand  of  posses- 
sion. Upon  this  it  was  contended,  that  the  plain ti£f  ought  to 
be  nonsuited ;  but  the  learned  Judge  directed  a  verdict  for  the 
plaintiff,  with  liberty  to  the  defendant  to  move  to  enter  a  nonsuit. 

Talfotird  now  moved,  accordingly,  to  enter  a  nonsuit : 

He  admitted,  that  the  long  established  practice  had  been  for 
a  mortgagee  to  recover  without  proof  of  any  notice ;  but  he  con- 
tended that  the  mortgagor,  when  allowed  to  remain  in  possession, 
was  in  the  situation  of  tenant  at  will  to  the  mortgagee,  and 
therefore  could  not  be  treated  as  a  trespasser  till  the  determina- 
tion of  the  will;  and  he  cited  Partridge  v.  Berejl  to  shew  that 
the  relation  of  landlord  and  tenant  subsisted.    But 

LoBD  Tentebden,  Ch.  J. : 

The  mortgagor  is  not  in  the  situation  of  tenant  at  all,  or  at  all 

events,  he  is  not  more  than  tenant  at  sufferance ;  but  in  a  peculiar 

[  ^768  ]       ^character,  and  liable  to  be  treated  as  tenant  or  as  trespasser  at 

the  option  of  the  mortgagee. 

Rule  refused. 

t  Cp.  Doe  d.  Fisher  v.  Giles  (1829)  J  24  E.  R.  487  (5  B.  &  Aid.  604), 

30R.  R.  686  (5  Ring.  421). 
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THE  KING  V.  JOHN   WINTEE,   Esq. 

(8  Bam.  &  Cress.  785—794 ;  S.  C.  3  Man.  &  By.  433  ;  7  L.  J.  M.  G.  15.) 

An  order  of  justices,  for  diverting  and  stopping  up  a  liigliway,  sub- 
stituted for  the  old  highway  a  new  road,  which  passed  partly  over  a 
road  described  in  the  order  as  a  new  line  of  turnpike  road.  The  Sessions 
confirmed  the  order,  subject  to  a  case.  This  Court  quashed  the  order 
of  Sessions,  because  it  did  not  appear  on  the  face  of  the  order,  or  of  the 
case,  that  the  public  had  the  same  permanent  right  to  pass  over  the  new 
road  as  they  had  to  pass  along  the  old  one. 

Qusere,  Whether  justices  can  divert  a  road  for  carriages  and  continue 
it  for  foot-passengers. 

Two  justices  of  the  county  of  Somerset  made  the  following  order 
for  diverting  and  turning  a  road :  "  Somerset  to  wit.  We,  A.  B. 
and  G.  D.,  two  of  the  justices  of  the  said  county,  at  a  special 
Sessions  for  the  highways,  held  at,  &c.,  on  the  11th  of  December, 
1827,  having,  upon  view,  found  that  a  certain  part  of  a  highway 
within  the  parish  of  Bishop's  Lydeard  in  the  said  county,  called 
Watt's  Lane,  otherwise  called  Sandy  Lane,  lying  between  the 
road  described  in  the  plan  hereunto  annexed,  as  the  new  line  of 


1828. 
Dee.  9, 

[786] 


turnpike  road  from  Taunton  to  Hartrow  Gate,  in  the  parish  of 
Stogumber,  at  or  near  a  certain  bridge  called  Watt's  Bridge, 
marked  on  the  plan  with  the  letter  L,  and  the  public  highway 
heretofore  part  of  the  turnpike  road  from  Taunton  to  Hartrow 
Gate  aforesaid,  at  or  near  a  certain  dwelling-house  in  the  occupa- 
tion of  James  Markes,  marked  in  the  plan  with  the  letter  H.,  for 
the  length  of  286  yards,  or  thereabouts,  and  particularly  described 
in  the  plan  hereunto  annexed,  may  be  diverted  and  turned  so  as 
to  make  the  same  more  commodious  to  the  public ;  and  having 
viewed  a  course  proposed  for  the  new  highway  in  lieu  thereof, 
through  the  lands  and  grounds  of  Sir  T.  B.  Lethbridge  of  Sandhill 
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Bex  Park,  in  the  said  county,  lying  between  the  said  new  line  of 
WiNTEB.  turnpike  road  from  Taunton  to  Hartrow  Gate,  at  or  near  a  certain 
turning  in  the  said  last-mentioned  turnpike  road  in  the  parish  of 
Ashpriors,  in  the  said  county,  marked  on  the  plan  with  the 
[  •78«  ]  letter  *E.,  and  the  said  public  highway  heretofore  part  of  the 
turnpike  road  from  Taunton  to  Hartrow  Gate,  at  or  near  a  place 
called  the  Gross  at  Bidgway,  otherwise  called  Ash  Gross,  in  the 
parish  of  Bishop's  Lydeard  in  the  said  county,  marked  on  the 
plan  with  the  letter  F.,  of  the  length  of  466  yards  or  thereabouts, 
and  of  the  breadth  of  sixteen  feet  or  thereabouts,  particularly 
described  in  the  plan  hereunto  annexed;  and  having  received 
evidence  of  the  consent  of  Sir  T.  B.  Lethbridge,  by  writing 
under  his  hand  and  seal,  to  the  said  new  highway  being  made 
through  his  lands  and  grounds  hereinbefore  described,  in  con- 
sideration of  the  said  part  of  the  said  old  highway,  hereby 
ordered  to  be  diverted  and  turned,  being  sold,  exchanged,  and 
to  be  vested  in  him,  saving  always  and  reserving  a  free  passage 
for  all  persons  on  foot  through  the  land  and  soil  of  the  said  part 
of  the  said  old  highway  hereby  ordered  to  be  diverted  and  turned, 
according  to  the  ancient  usage  and  custom  in  that  respect.  We 
do  hereby  order  that  the  said  last-mentioned  highway  be  diverted 
and  turned  through  the  lands  aforesaid ;  and  when  the  said  new 
highway  shall  be  made  and  completed  and  fit  for  the  reception  of 
travellers,  and  so  certified  by  two  justices  of  the  peace  for  the 
county  of  Somerset  upon  view  thereof ;  and  after  such  certificate 
[  •787  ]  shall  have  been  returned  to  the  clerk  *of  the  peace  of  the  said 
county,  and  by  him  enrolled  amongst  the  records  of  the  Gourt  of 
Quarter  Sessions  at  the  General  Quarter  Sessions  of  the  peace 
for  the  said  county,  at  which  this  our  order  shall  have  been 
confirmed  or  enrolled  pursuant  to  the  statute  in  that  case  made 
and  provided,  we  do  hereby  order  the  said  part  of  the  said  old 
highway  hereby  ordered  to  be  diverted  and  turned,  being  of  the 
length  of  286  yards  or  thereabouts,  and  of  the  breadth  of  twelve 
feet  or  thereabouts  upon  a  medium,  as  appears  by  the  said  plan, 
to  be  stopped  up,  subject  to  and  saving  always,  and  reserving 
nevertheless  a  free  passage  for  all  persons  on  foot  through  the 
land  and  soil  of  the  said  part  of  the  said  old  highway  so  hereby 
ordered  to  be  diverted  and  turned,  and  stopped  up,  according 
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to  the  ancient  usage  in  that  respect;  and  whereas  the  said  Rex 
Sir  T.  B.  Lethbridge  hath  consented  to  the  making  and  con-  winter. 
tinning  of  the  said  new  highway  through  his  lands,  in  considera- 
tion that  the  said  part  of  the  said  old  highway  hereby  ordered  to 
be  diverted  and  turned  and  stopped  up,  be  sold  and  exchanged, 
and  vested  in  him,  saving  always  and  reserving  nevertheless  as 
aforesaid,  we  do  hereby  order  that  the  said  lands,  grounds,  and 
soil  of  Sir  T.  B.  Lethbridge  for  the  said  new  highway  hereby 
ordered  to  be  made  as  aforesaid,  be  purchased  by  the  sale,  dis- 
posal, and  exchange  of  the  said  part  of  the  said  old  highway 
hereby  ordered  to  be  diverted,  turned,  and  stopped  up,  and  the 
same  to  be  vested  in  him,  subject  to  and  saving  always,  and 
reserving  as  aforesaid;  and  we  do  hereby  approve  and  direct, 
that  the  surveyors  of  the  highways  of  the  parish  of  Bishop's 
Lydeard  shall  make  an  agreement  with  Sir  T.  B.  Lethbridge, 
being  the  person  seised,  possessed  of,  and  interested  in  the  said 
lands,  ground,  and  soil  through  which  the  said  highway  hereby 
ordered  to  be  *diverted  and  turned,  is  hereby  ordered  to  and  will  [  *788  ] 
go ;  for  the  recompense  to  be  made  for  such  ground,  and  for  the 
making  of  such  new  ditches  and  fences  as  shall  be  necessary,  by 
the  sale,  disposal,  and  exchange  to  and  with  Sir  T.  B.  Lethbridge 
of  the  said  part  of  the  said  old  highway  hereby  ordered  to  be 
diverted,  turned,  and  stopped  up,  and  the  same  being  vested  in 
Sir  T.  B.  Lethbridge,  subject  and  saving  always,  and  reserving 
nevertheless  as  aforesaid.*'  The  Sessions,  on  appeal,  confirmed 
this  order,  subject  to  the  opinion  of  this  Court,  Whether  the 
order  could  be  legally  made  under  the  statute  55  Geo.  III.,f 
inasmuch  as  the  intended  new  road  from  E.  to  F.  did  not  either 
commence  or  terminate  at  the  same  points  as  the  road  to  be 
stopped  up,  the  distance  between  the  points  I.  and  E.  being 
1,154  yards,  and  the  distance  between  the  points  H.  and  F. 
being  1,068  yards ;  and,  also,  as  the  said  highway  from  F.  to  H. 
was  one  of  the  roads  included  in  the  Act  of  the  3  Geo.  IV.  c.  65, 
entitled  ''An  Act  to  repeal  several  Acts  passed  for  repairing 
several  roads  leading  to  the  town  of  Bridgewater  in  the  county 
of  Somerset,  and  several  other  roads  therein  mentioned,  so  far 

t  See  now  and  compare  the  provisions  of  5  &  6  Will.  IV.  c.  50,  sa.  84, 
85.— B.  C. 
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Rex         as  the  said  Acts  relate  to  the  roads  leading  to  the  said  town,  and 
wn«TEB.      to  consolidate  and  comprize  the  same  in  one  Act  of  Parliament.*' 

C  F.  WiUiamSf  CabbeU,  and  Rogers,  in  support  of  the  order 
of  Sessions : 

The  order  was  legally  made.  The  highway  from  I.  to  H.  was 
legally  exchanged  for  the  new  highway  from  E.  to  P.,  as  the  new 
highway,  together  with  the  pre-existing  road  from  I.  to  E.,  carried 
the  public  to  and  from  the  same  destination  as  the  old  highway 
from  I.  to  H.,  together  with  the  other  old  highway  from  H.  to  F. 
It  is  not  necessary  that  the  diversion  of  a  highway  should  be 
[  *789  ]  effected  wholly  by  a  *new  highway  given  by  the  order.  It  is 
sufficient  that  some  part  or  parts  (no  matter  how  small)  of 
the  highway  given  by  the  order  should  be  wholly  new.  The 
remainder  may  consist  of  an  old  or  pre-existing  highway.  These 
positions  are  established  by  the  case  of  De  Ponthieu  v.  Pennyfeather 
and  another.!  It  is  true,  that  in  that  case  the  diversion  com- 
menced with  a  new  highway,  and  ended  in  carrying  the  pubUc 
to  the  terminus  ad  qtiem  by  means  of  a  continuation  of  more 
than  one  old  highway.  But  that  circumstance  is  quite  imma- 
terial. For  if  the  old  highway  may  be  at  the  end  of  the  new 
highway,  it  may  be  before  the  commencement  of  the  new.  In 
law,  a  highway  ordered  to  be  diverted  from  A.  to  B.  is  ordered  to 
be  diverted  from  B.  to  A.  Now,  whether  the  diversion  be  effected 
by  a  highway  wholly  new,  or  by  a  highway  partly  old  or  pre- 
existing and  partly  new,  or  vice  versa,  it  is  not  possible  that  the 
new  highway  should  commence  or  terminate  at  the  same  points 
as  the  old  highway  ordered  to  be  diverted  and  stopped  up. 
Suppose  a  portion  of  a  highway  ordered  to  be  diverted,  the 
extremities  of  which  form  lines  placed  at  a  right  or  at  any  other 
angle  to  the  side  of  such  highway :  in  every  case  the  new  high- 
way must  be  placed  on  one  side  or  other  of  the  remainder  of 
such  highway  of  which  the  portion  has  been  ordered  to  be 
diverted,  or  of  some  other  highway  connected  with  it ;  but  the 
new  highway  must  of  necessity  be  placed  without  the  portion 
ordered  to  be  diverted,  or  the  whole  of  that  portion  would  not  be 
diverted;  therefore,  the  new  highway  cannot  commence  at  or 

t  15  R.  R.  603  {o  Taunt.  634). 
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terminate  in  the  same  points  as  the  old  highway  ordered  to  be         Bsx 
diverted  or  stopped  up.     If  so,  there  is  a  certain  distance,  no      winter. 
matter  how  small,  which  *must  exist  between  the  old  highway,       [  '790  ] 
ordered  to  be  diverted  and  stopped  up,  and  the  new  highway ; 
and  that  distance  must  consist  of  the  remainder  of  the  old  high- 
way of  which  the  portion  has  been  ordered  to  be  diverted,  or  of 
some  other  highway  connected  with  it. 

(Bayley,  J. :  The  order  of  justices  substitutes  the  road  E.  F. 
for  I.  H.  Suppose  a  person  desirous  of  going  from  I.  to  F.,  he 
must  go  by  I.  E.  F. ;  but  the  order  describes  the  road  from  I.  to 
E.  to  be  a  new  turnpike  road.  It  was  probably  made  so  for 
a  term  of  years;  and  then  there  is  nothing  to  secure  to  the 
public  the  right  of  using  that  road  after  the  expiration  of  that 
term  of  years.) 

The  public  have  a  permanent  right  over  the  whole  line  from  I. 
by  E.  to  F.  In  that  portion  of  it  which  extends  from  F,  to  E. 
that  right  is  secured  to  them  by  this  order  of  magistrates.  In 
the  remaining  portion  from  E.  to  I.  (though  the  fact  be  not 
stated  in  the  order  or  the  case)  their  right  is  permanently  secured 
by  an  order  of  the  trustees  of  the  Taunton  turnpike  road,  which 
has  substituted  that  road  for  the  old  turnpike  road  from  H.  to  F. 
Where  trustees  make  a  new  turnpike  road,  it  becomes  a  perma- 
nent public  highway :  it  is  indictable  and  repairable  as  such,  and 
has  every  other  characteristic  of  a  highway ;  and  although  the 
authority  of  the  trustees  over  such  a  road  may  be  limited  in 
point  of  duration,  yet  the  right  of  the  public  to  use  such  a  road 
is  not  so  limited.  There  can  be  no  such  thing  as  a  temporary 
highway.  There  are  analogous  cases  where  persons,  having  only 
a  temporary  power,  may  do  permanent  acts ;  as  a  lord  of  a  manor 
for  life  or  for  years,  as  guardian,  may  grant  copyholds  in  fee,  if 
warranted  by  the  custom.  Besides,  if  at  the  expiration  of  the 
authority  of  the  trustees,  the  right  of  the  public  over  the  substi- 
tuted road  expired  also,  and  the  proprietor  *of  the  soil  might  [  *7yi  ] 
resume  his  authority  over  the  surface,  and  close  it  against 
passengers,  there  is  no  law  by  which  the  original  and  diverted 
road  could  be  re-opened ;  and  therefore  the  public  would  be  left 
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Bbx  without  any  road  at  all.  But  even  if  this  be  not  so,  still  the 
Winter.  S  Geo.  lY.  c.  126,  s.  4,  directs,  that  all  the  provisions  in  that 
Act  contained  shall  extend  to  all  private  Acts ;  and  therefore,  in 
all  cases  of  diversion  since  the  passing  of  that  Act,  the  rights  of 
the  public  are  regulated  by  that  which  is  a  permanent  Act ;  and 
which,  by  section  88,  directs  that  when  any  turnpike  road  shall 
be  diverted  and  turned,  and  the  new  road  shall  be  made  and 
completed,  such  new  road  shall  be  in  lieu  of  the  old  road,  and 
shall  be  deemed  and  taken  to  be  a  common  highway ;  and  then 
if  (as  it  must  be)  the  diversion  was  made  under  the  General 
Turnpike  Act,  it  is  not  necessary  that  a  public  Act  should  be 
referred  to  in  pleading,  nor  in  an  order  of  magistrates. 

(LiTTLEDALB,  J. :  The  case,  perhaps,  may  be  imperfectly  stated. 
There  was  formerly  an  old  public  highway  from  I.  by  H.  to  F. 
If  the  new  line  of  road  was  made  by  the  order  of  the  com- 
missioners of  the  turnpike  road,  under  the  provisions  of  the 
statute  3  Geo.  IV.  c.  126,  I  should  not  feel  any  difficulty ; 
because,  by  section  88,  the  new  road  is  to  be  in  lieu  of  the  old 
road,  and  to  be  subject  to  all  the  regulations  in  any  Act  of 
Parliament  or  otherwise  to  which  the  old  road  was  subject,  and 
is  to  be  deemed  and  taken  to  be  a  common  highway,  and  to  be 
repaired  and  kept  as  such.  The  case  then  would  stand  thus. 
The  road  from  I.  to  E.  would  be  a  public  highway,  as  the  road 
from  H.  to  F.  was,  and  the  public  would  have  the  same  rights 
over  the  one  as  the  other.  If  from  H.  to  F.  was  a  permanent 
highway,  and  from  I.  to  £.  be  also  a  highway,  then  the  old  road 
from  I.  to  H.  may  be  stopped  up. 

[  •792  ]  Pabke,  J. :  There  is  nothing  to  *shew  that  the  public  have 

a  permanent  right  from  I.  to  E.  The  order  does  not  shew 
that  to  be  the  case.  If  it  can  be  shewn,  that  by  Act  of  Par- 
liament they  have  such  right,  that  will  be  sufficient.  It  is 
not  pretended  that  by  the  local  Act  the  public  could  have  any 
permanent  right.  If  the  new  line  were  made  a  highway  under 
the  provisions  contained  in  section  88  of  the  General  Turnpike 
Act,  that  ought  to  have  been  stated  on  the  face  of  the  order,  or 
of  the  case.) 


VOL.  xxxn.]     1828.     K.  B.     8  B.  &  C.  792—793.  555 

The  Solicitor-General  (and  Alderson  and  Erie  were  with  him),         Rex 
contra,  was  stopped  by  the  Court.  Winter. 

Baylby,  J. : 

It  is  not  necessary  to  give  any  decided  opinion  on  the  question, 
whether  the  magistrates  can  divert  a  road  partially,  so  as  to  vary 
the  line  of  road  for  carriages,  but  continue  it  for  foot-passengers. 
It  may  be  open  to  the  objection,  that  the  parish  will  be  bound  to 
keep  two  roads  in  repair  instead  of  one.  On  the  other  point,  it 
seems  to  me  that  the  order  is  bad.  When  magistrates  are  exer- 
cising a  specific  authority  given  to  them  by  Act  of  Parliament, 
they  ought  to  shew  aflSrmatively  on  the  face  of  their  order  that 
they  have  pursued  that  authority.  In  this  case,  the  public  are 
entitled  to  have  secured  to  them,  by  the  order  of  the  magistrates, 
a  right  of  using  the  new  road  co-extensive  with  that  which  they 
had  over  the  old  road.  The  road  from  H.  to  F.  is  described  as 
a  highway.  The  public  had  a  permanent  right  of  passage  over 
it.  I  must  look  to  the  order  to  see  whether  there  be  a  perma- 
nent right  of  passage  reserved  to  the  public  from  I.  to  E.  The 
authority  of  the  justices  to  give  the  public  such  a  right  must 
depend  upon  the  Act  of  Parliament  which  made  the  road  from 
I.  to  E.  a  turnpike  road.  If  the  Act  made  *it  a  turnpike  road  [  '^QS  ] 
for  a  limited  period  only,  it  can  subsist  as  a  public  road  for  that 
period  only.  It  is  described  as  the  new  line  of  turnpike  road. 
Generally  speaking,  a  turnpike  road  is  made  only  for  a  term  of 
years.  We  cannot  intend,  therefore,  that  the  road  from  I.  to  E. 
is  a  public  highway ;  that  the  public  have  permanently  a  right 
of  passing  over  it.  If  a  permanent  right  was  given  to  the  public 
under  the  local  Act,  that  ought  to  have  been  shewn.  So,  if  the 
road  had  been  diverted  by  the  commissioners  under  the  General 
Turnpike  Act,  8  Geo.  IV.  c.  126,  and  the  new  line  substituted, 
that  ought  to  have  been  shewn. 

LiTTLEDALE,  J.  : 

If  the  road  from  I.  to  E.  had  become  a  public  highway  before 
the  Act  of  Parliament  passed,  the  making  it  a  turnpike  road 
merely  during  the  continuance  of  the  Act  of  Parliament  would 
not  prevent  its  continuing  a  pubUc  highway.    If  the  road  from 
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Rbx  E.  to  F.  were  not  a  public  highway  when  the  Turnpike  Act 
WiNTEB.  passed,  the  justices  could  not  give  a  more  extensive  right  than 
the  public  had  before.  If  the  Sessions  had  found  under  what 
authority  the  new  turnpike  road  first  became  a  public  road,  we 
might  then  have  known  whether  part  of  the  new  turnpike  road 
could  legally  be  substituted  for  the  old  highway.  If  it  was  first 
made  a  road  under  the  local  Turnpike  Act,  it  would  not  be  suffi- 
cient, because  in  that  case  the  public  would  not  have  a  permanent 
right  of  passage  over  it.  I  have  considerable  difficulty  in  saying 
that  an  old  road  may  be  diverted  for  carriages,  and  continued 
for  foot-passengers ;  but  on  that  point  I  give  no  opinion. 

Pabee,  J. : 

It  is  sufficient,  in  order  to  dispose  of  this  order,  to  say,  that  we 
[  *794  ]  cannot  intend  that  the  justices  *had  jurisdiction  to  stop  up  the 
road  in  question.  I  think  that  it  ought  to  have  been  shewn  on 
the  face  of  the  order,  or  of  the  case,  that  the  public  have  as  good 
and  permanent  a  right  over  the  whole  of  the  new  substituted 
road  as  they  had  over  the  old.  Now  as  by  the  18  Geo.  III.  c.  78, 
s.  17,+  justices  have  power  to  stop  up  an  old  highway  only  when 
the  new  highway  shall  be  made,  I  think  it  ought  to  have  been 
shewn  on  the  face  of  the  order,  or  of  the  case,  that  the  whole  of 
the  new  road,  substituted  for  the  old  one,  was  a  highway  over 
which  the  public  have  as  good  and  permanent  a  right  as  they 
had  over  the  old  one.  By  13  Geo.  III.  c.  78,  s.  16,+  the  ground 
purchased  for  the  new  road  on  payment  of  the  purchase-money, 
is  to  become  a  public  highway.  The  road  from  I.  to  H.,  there- 
fore, would  become  a  highway  in  this  case  by  virtue  of  that  Act. 
There  is  nothing  to  shew  that  the  road  from  I.  to  E.,  which  is 
part  of  the  newly  substituted  road,  has  ever  become  a  permanent 
public  highway.  It  is  incumbent  on  the  parties  who  seek  to 
avail  themselves  of  the  powers  given  by  this  Act  of  Parliament, 
to  shew  that  the  public  have  a  permanent  right  to  pass  over  the 
new  line  of  turnpike  road  from  I.  and  E.  Now,  that  is  not  stated 
on  the  face  of  the  order,  nor  is  it  shewn  that  it  was  made  a  public 
road  under  the  powers  given  to  the  commissioners  under  section 
88  of  the  General  Turnpike  Act.  And  assuming  that  a  turnpike 
+  Repealed,  5  &  6  Will.  IV.  c.  50,  8.  1. 
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road  may  by  user  become  a  public  highway,  it  is  not  shewn  that         Rex 

there  has  been  any  user  of  this  road  by  the  pubUc.    As  it  does      winteb. 

not,  therefore,  appear  that  the  magistrates  had  jurisdiction  to 

stop  up  the  road  in  question,  I  think  that  the  order  of  Sessions 

ought  to  be  quashed. 

Order  of  Sessions  qtuished. 


DOE  D.  WAEEEN  v.  AAEON   BEAT.  i828. 

(8  Bam.  &  Cress.  813—818  ;  S.  C.  3  Man.  &  By.  428 ;  7  L.  J.  K  B.  161 ;  r"^-. 

S.  C.  at  Nisi  Prius,  Moo.  &  Mai.  166.) 
An  entxy  in  the  register-book  by  the  minister  of  the  pariah  of  the 
baptism  of  a  child,  which  had  taken  place  before  he  became  minister,  or 
had  any  connection  with  the  parish,  and  of  which  he  received  informa- 
tion from  the  parish  clerk,  is  not  admissible  in  evidence,  nor  is  the 
private  memorandum  of  the  fact  made  by  the  clerk,  who  was  present  at 
the  baptism. 

Ejectment.  At  the  trial  before  Vaughan,  B.,  at  the  Spring 
Assizes  for  the  county  of  Worcester,  1828,  the  question  was, 
whether  the  defendant,  Aaron  Bray,  was  the  legitimate  son  of 
his  father?  On  the  part  of  the  defendant,  among  other  evidence, 
the  register-book  of  baptisms  of  the  parish  of  Castlemorton,  in 
the  county  of  Worcester,  for  the  year  1776,  was  produced ;  and  it 
contained  an  entry  of  baptism  of  Aaron,  the  son  of  John  Bray,  and 
Elizabeth  his  wife,  on  the  6th  of  February,  1776.  It  appeared, 
on  cross-examination  of  the  witness,  *that  the  entry  was  in  the  [  *814  1 
handwriting  of  the  Eev.  Dr.  Smith,  and  that  he  did  not  become 
minister  of  the  parish  till  the  year  1777 ;  that,  during  the  years 
1775  and  1776,  the  then  incumbent  of  the  parish  was  very  infirm ; 
and  that  the  then  clerk,  who  continued  in  office  for  several  years 
afterwards,  entered  on  slips  of  paper  an  account  of  the  bap- 
tisms, &c. ;  and  his  memoranda,  which  had  been  preserved,  were 
produced,  and  there  was  no  doubt  that  Mr.  Smith  had  made  from 
them  the  entries  in  the  register-book.  It  was  objected,  under 
the  circumstances,  that  neither  the  register  nor  the  memoranda 
made  by  the  clerk  were  admissible  in  evidence.  The  learned 
Judge  received  them.  A  verdict  having  been  found  for  the  defen- 
dant, a  rule  nisi  for  a  new  trial  had  been  obtained,  on  the  ground, 
that  the  evidence  ought  not  to  have  been  received. 
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Dob  d.  Campbell  and  R.  V.  Richards  now  shewed  cause : 

Wasben 

«.  The  register  was  properly  received  in  evidence.     The  clerk, 

who  must  have  been  present  at  the  baptism,  made  an  entry  on 
paper  which  was  afterwards  copied  into  the  register-book  by  the 
incumbent  of  the  parish.  It  is  true,  he  was  not  incumbent  at 
the  time  when  the  christening  took  place;  but  the  clerk,  who 
originally  made  the  minute  of  the  fact,  continued  in  office  after 
he  became  incumbent.  The  register  was  priiyid  facie  evidence, 
and  ought  to  have  been  falsified.  Suppose  an  incumbent,  after 
baptizing  an  infant,  to  die  before  he  makes  an  entry  in  the  register- 
book,  and  that  another  clergyman,  present  at  the  christening, 
succeeded  to  the  church  and  made  the  entry,  that  would  be  good 
evidence.  The  register  is  not  falsified,  therefore,  by  merely 
shewing  that  the  entry  was  made  by  a  clergyman,  who,  at  the 
[  *815  ]  *time  of  the  baptism,  was  not  the  minister  of  the  parish.  But 
if  the  register  was  falsified,  by  shewing  that  the  entry  was  made 
by  Mr.  Smith  after  he  became  minister  of  the  parish,  it  was  set 
up  again  as  a  good  register,  by  shewing  the  source  from  which 
the  entry  itself  was  taken. 

(Baylby,  J. :  The  memoranda  would  not  be  evidence.  In 
Newham  v.  Raithby,\  copies  of  the  register  of  a  dissenting  chapel 
were  not  allowed  to  be  pleaded  in  evidence,  on  the  ground  that 
they  were  not  copies  of  public  documents  which  were  in  official 
custody.  And  if  the  private  memoranda  of  the  clerk  not  made 
in  the  register-book  would  not  be  evidence,  how  can  an  entry 
made  from  them  into  the  register-book  be  evidence  ?  In  the  case 
of  May  V.  May^l  cited  3  Burn,  299,  the  question  arose  on  the 
plaintiff's  legitimacy ;  and  on  his  part  a  general  parish  register 
was  produced,  in  which  j;here  was  an  entry  of  his  christening, 
describing  him  in  the  same  manner  as  legitimate  children  were 
usually  entered.  It  appeared  that  the  practice  was,  to  make 
entries  in  the  register  once  in  three  weeks,  out  of  a  day-book,  in 
which  entries  were  made  immediately  after  the  christening  on 
the  same  morning ;  and  in  the  case  of  illegitimate  children,  to 
insert  in  the  entry  the  letters  B.B.,  which  were  intended  to 
signify  "base-bom."  The  defendant's  counsel  then  offered  in 
t  1  Phill.  16.  t  2  Str.  1072. 
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evidence  the  day-book  from  which  the  other  entry  was  posted,        dob  d. 
and  in  which  the  letters  B.B.  were  inserted,  insisting  that  it  was  c. 

the  original  entry.     But  a  majority  of  the  Judges  present,  at  a        Bbat. 
trial  at  Bar,  were  of  opinion  that  such  evidence  ought  not  to  be 
received,  on  the  ground  that  there  could  not  be  two  registers  in 
the  parish,  and  that  the  one  first  produced  ought  to  be  taken  to 
be  the  true  register.) 

In  that  *case  the  register  had  been  completed ;  but  in  this  case      [  *^^^  ] 
it  is  contended  by  the  plaintiff,  that  the  proper  register  never  has 
been  perfected,  and  if  that  be  so,  and  the  memoranda  be  received 
in  evidence,  there  will  not  be  two  registers.    If  the  entry  in  the 
register-book  be  admissible,  it  will  be  sufficient. 

(LiTTLEDALB,  J. :  By  the  70th  canon,  3  Burn's  E.  L.  290,  the 
names  of  all  persons  christened  are  required  to  be  entered  in  the 
register-book  at  the  end  of  every  week. 

Pabke,  J. :  One  ground  why  a  register  is  evidence  is,  because  it 
is  made  by  a  person  who  has  a  public  duty  to  perform.  Here  the 
register  is  made  up  by  a  person,  who,  as  far  as  this  baptism  was 
concerned,  was  a  perfect  stranger  to  the  transaction.  He  had  no 
connection  with  the  parish  at  the  time  when  the  baptism  took 
place.) 

Suppose  the  entry  to  have  been  made  in  the  register-book  by 
the  clerk  during  the  lifetime  of  the  first  incumbent,  it  surely 
would  have  been  admissible  in  evidence  ? 

(Bayley,  J. :  In  that  case  it  might  be  presumed,  that  the 
clerk  was  authorized  by  the  minister  to  make  the  entry,  and 
then  it  would  be  the  act  of  the  minister ;  but  we  cannot  presume 
that  an  entry  made  after  his  death  was  made  by  his  direction.) 

Cur.  adv.  vvU. 

Bayley,  J. : 

There  must  be  a  new  trial  in  this  case.  The  register  ought 
not  to  have  been  received  in  evidence.    Registers  should  be  made 
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Dob  (L       up  promptly,  and  by  the  person  whose  duty  it  is  to  make  them 
V.  up.    The  register  of  baptism,  in  this  case,  purports  to  bear  date 

^^^'  the  6th  of  February,  1776,  but  it  was  not  made  up  till  June,  1777, 
and  then  it  was  made  up,  not  by  the  person  who  was  minister 

[  'SI?  ]  of  the  parish  at  the  time  of  the  baptism,  or  by  a  *person  who 
appeared  at  that  time  to  have  any  connection  with  the  parish, 
but  by  one  who  afterwards  became  the  minister  of  the  parish. 
It  must  be  taken,  therefore,  that  he  made  this  entry  after  the 
death  of  the  minister  of  the  parish  who  was  present  at  this 
baptism.  He  was  recording  a  fact,  therefore,  not  within  his  own 
knowledge,  but  one  of  which  he  received  information  from  the 
clerk.  I  think,  therefore,  the  register  itself  clearly  ought  not  to 
have  been  received  in  evidence.  But,  then,  supposing  there  was 
no  register,  it  has  been  said,  that  the  clerk's  memoranda  were 
admissible  evidence  to  prove  all  the  facts  that  could  be  proved  bv 
a  register.  It  was  not  his  duty  to  make  such  memoranda  :  they 
are  mere  private  entries.  May  v.  May,  to  which  I  referred  during 
the  argument,  shews  that  a  day-book,  from  which  the  entries  in 
a  register  were  made,  is  not  admissible  in  evidence.  The  editor 
of  Burn's  Eccl.  Law,  after  stating  that  case  in  vol.  iii.  p.  293, 
makes  the  following  observation:  ''If,  indeed,  the  entry  in  the 
day-book,  representing  the  i^laintiff  as  illegitimate,  had  been 
signed  by  the  reputed  father  or  the  mother,  or  made  under 
their  direction,  such  evidence  would  have  been  admissible  as  the 
declaration  of  a  deceased  parent  on  a  question  of  legitimacy; 
for  the  declarations  of  deceased  persons,  supposed  to  have  been 
married,  (who  might  themselves  be  examined,  if  alive,)  are 
admissible  to  disprove  the  fact  of  marriage;!  but  if,  on  the  other 
hand,  in  the  absence  of  such  proof,  the  entry  appeared  to  be 
merely  a  private  memorandum,  kept  for  the  purpose  of  assisting 
the  clerk  to  make  up  the  register  (and  of  that  nature  it  seems 
here  to  have  been  considered),  in  that  case  it  should  not  be 

[  'SIS  ]  received  as  the  *original  authenticated  entry."  The  editor^ 
therefore,  thought  that  the  entry  in  the  day-book  would  not  be 
receivable  in  evidence  in  the  character  of  a  register,  but  that  if 
it  had  been  signed  by  the  reputed  father  and  mother,  it  might 
have  been  received  as  a  declaration  of  the  deceased  parents.    In 

t  Bex  V.  Bramly,  6  T.  R.  330. 
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the  case  of  Newkam  v.  Raithby,^  the  copies  of  the  register  of  a       DoEd. 

dissenting  chapel  were  not  allowed  to  be  pleaded  in  evidence  in  ^. 

the  Ecclesiastical  Court,  on  the  ground  that  they  were  mere       Bbay. 

private  memoranda,  and  not  copies  of  public  documents,  which 

are  in  official  custody.    So,  in  this  case,  the  entries  made  by  the 

clerk  were  mere  private  memoranda.    They  were  not,  therefore, 

admissible  in  evidence.    The  rule  for  a  new  trial  must  be  made 

absolute. 

Rule  absolute  for  a  new  tried. 


THE  KING  V.  The  MAYOR  and  ALDERMEN  of  the       i829. 
City  of  LONDON.  [  i  ] 

(9  Bam.  &  Cresa.  1—35  ;  S.  C.  4  Man.  &  By.  36.) 

To  a  rnandamuB  to  the  Lord  Mayor  and  Aldermen  of  London  to  admit 
and  swear  in  A.  B.  to  the  office  of  alderman,  they  returned  certain  pro- 
ceedings towards  an  election  at  a  wardmote  court,  when  A.  B.  was 
declared  to  be  elected,  and  a  return  thereof  made  to  the  Court  of  Lord 
Mayor  and  Aldermen,  and  that  that  Court  has  had  from  time  immemorial 
cognizance  and  jurisdiction  to  enquire  into  and  adjudicate  upon  all 
elections  at  wardmote  courts  to  city  offices,  upon  the  petition  of  any 
party  interested ;  that  petitions,  hy  several  parties  interested,  were  pre- 
sented against  the  return  of  A.  B. ;  that  the  merits  were  enquired  into, 
and  the  election  declared  null  and  void  by  the  said  Court  of  Lord  Mayor 
and  Aldermen;  and  that  A.  B.  was  not  duly  elected:  Held,  that  the 
custom  set  out  did  not  oust  the  jurisdiction  of  this  Court. 

Mandamus  to  the  defendants  to  admit  and  swear  Henry 
Winchester  into  the  place  and  office  of  alderman  of  the  ward  of 
Vintry,  in  the  city  of  London.  *The  Mayor  and  Aldermen  of  the  [  *2  ] 
city  of  London  [made  a  return  to  the  effect  that  the  city  of 
London  was  an  ancient  corporation,  and  there  was  within  the 
city  an  ancient  court  of  record  called  the  Court  of  Mayor  and 
Aldermen  of  the  city  of  London,  and  that  by  an  immemorial 
custom  of  the  city,  the  said  Court]  "hath  had,  and  of  right  ought  [  3  ] 
to  have  had,  and  still  of  right  ought  to  have  the  cognizance, 
jurisdiction,  and  authority  of  examining,  hearing,  determining, 
and  adjudging  of  and  concerning  the  election  and  return  of  every 
person  elected  into  any  place  or  office  within  the  said  city,  at  any 

t  1  Phill.  315. 
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Bex  such  wardmote  court  holden  as  aforesaid,  whensoever  the  merits 
The  Mayor  0^  any  such  election  or  return  have  been  brought  into  question 
OP  London,    j^y  ^Yxq  petition  of  any  person  interested  therein,  to  the  said  Court 

[  •^  ]  of  Mayor  *and  Aldermen  holden  as  aforesaid."  And  [after  setting 
forth  the  circumstances  of  thie  election  in  question,  the  return 
further  stated  that  a  petition  was  duly  presented  to  the  Court 
of  Mayor  and  Aldermen  complaining  of  the  election  of  the  said 

[  7  ]  Henry  Winchester  as  alderman,  and]  praying  that  the  same 
might  be  declared  null  and  void  by  the  said  Court ;  "  whereupon 
the  said  Court  of  Mayor  and  Aldermen  adjourned  the  considera- 
tion of  the  said  petitions  until  the  28th  day  of  December,  in  the 
said  year  of  our  Lord  1826,  on  which  day  the  Court  of  Mayor 
and  Aldermen,  being  then  and  there  duly  holden  in  the  Guildhall 
of  the  said  city,  according  to  the  said  custom,  took  the  said  peti- 
tions into  consideration,  and  having  heard  the  petitioners  and  the 
said  Henry  Winchester  by  their  respective  counsel,  touching  the 
said  election,  did  according  to  the  said  ancient  custom  examine, 
determine,  and  adjudge  of  and  concerning  the  said  election  so 
brought  into  question  by  the  said  petitions ;  and  due  deliberation 
being  thereupon  had,  did  adjudge  and  determine  the  said  election 
to  be  null  and  void,  and  did  order  and  direct  a  precept  to  be 
issued  for  another  election."  [The  said  Henry  Winchester 
protested  that  the  return  and  the  matters  therein  contained 
are  insufficient  in  law  to  bar  and  preclude  him  from  having  a 
peremptory  writ  of  mandamus  in  this  behalf,  and  pleaded  that 
he  the  said  Henry  Winchester  was  duly  elected  into  the  place  and 
office  of  alderman  of  the  said  ward  of  Vintry  in  the  said  city.] 

[  8  ]  At  the  trial  before  Lord  TenterJen,  Ch.  J.,  at  Westminster 

after  last  Hilary  Term,  a  verdict  was  found  for  the  Crown,  subject 
to  the  opinion  of  this  Court  on  [a  case  which  set  forth  the  pro- 
ceedings at  the  election  in  question,  and  stated  that  the  petition 
to  the  Court  of  Mayor  and  Aldermen  was  presented  and  dealt 
with  as  mentioned  in  the  return  to  the  mandamus] . 

[  16  ]  The  questions  for  the  consideration  of  the  Court  were, 

First,  whether  the  decision  of  the  Court  of  Aldermen,  as  set 
forth  in  the  return  to  the  mandamus,  were  conclusive ;  and  if  not, 
then,  secondly,  whether,  upon  the  facts  stated,  Mr.  Winchester 
was  duly  elected. 
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Alderson,  for  the  Crown.     ♦     ♦     ♦ 
Parke f  contra.     ♦     ♦     * 

Aldersan,  in  reply : 

The  question  as  to  the  jurisdiction  of  the  Court  of  Lord  Mayor 
and  Aldermen  is  the  only  one  of  any  importance.  The  argu- 
ment for  the  defendants  rests  entirely  upon  the  supposition,  that, 
they  are  quasi  visitors ;  but  in  Philips  v.  Bury,\  which  has  been 
cited  in  support  of  that  argument,  Lord  Holt  clearly  points  out 
the  distinction  between  corporations  for  public  and  those  for: 

private  purposes.     ♦     *     * 

Cur.  adv.  viUt^ 

Lord   Tbntbrdbn,  Ch.  J.  now  delivered  the  judgment  of  the 
Court : 

Upon  the  argument  of  this  case,  which  embraced  both  the 
return  and  the  facts  found  at  the  trial  of  the  issue,  it  was  con- 
tended that  the  return  was  inconsistent:  if  we  were  of  that 
opinion,  then  the  return  ought  to  be  *quashed.  But  we  think 
the  return  is  not  inconsistent,  for  there  is  no  repugnance  in 
alleging  that  a  person  was  not  duly  elected,  and  that  a  tribunal, 
authorized  to  decide  upon  the  election,  has  adjudged  the  election 
to  be  void.  These  matters,  although  distinct  from,  are  perfectly 
consistent  with  each  other.  This  brings  us  to  the  consideration 
of  the  questions  distinctly  referred  to  at  the  end  of  the  special 
case. 

And,  first,  as  to  the  jurisdiction  of  the  Court  of  the  Lord  Mayor 
and  Aldermen.  If  that  Court  has  authority  to  decide  finally, 
and  the  jurisdiction  of  this  Court  is  excluded,  the  other  question 
does  not  arise. 

It  is  alleged  in  the  return,  that  the  Court  of  the  Lord  Mayor 
and  Aldermen  is  a  court  of  record,  and  has  been  such  from  time 
immemorial ;  and  that,  from  time  immemorial,  the  Court  of  the 
Lord  Mayor  and  Aldermen  has  had  the  cognizance,  jurisdiction, 
and  authority  of  examining,  hearing,  determining,  and  adjudging 
of  and  concerning  the  election  and  return  of  any  person  elected 


Rex 

V, 

The  Mayob 
OP  London. 

[20] 
[26] 


[  ^26  ]• 


t  2  T.  E.  346,  361. 
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Bex  into  any  office  within  the  city,  at  a  conrt  of  wardmote  (and  the 
The  Matob  election  in  question  was  at  a  court  of  wardmote,)  whenever  the 
OF  LoNDOH.  jjrjQj^ijg  ^f  g^^l^  eloctiou  and  return  are  brought  into  question  by 
the  petition  of  any  person  interested  therein :  that  this  election 
was  so  brought  into  question,  and  adjudged  to  be  a  void  election. 
The  return  does  not  allege  that  the  Court  of  the  Lord  Mayor  and 
Aldermen  have  the  sole  and  exclusive  cognizance,  but  only  that 
they  have  the  cognizance.  Whereas,  in  a  claim  of  cognizance 
of  a  suit,  it  is  always  alleged  in  some  form  of  words,  that 
the  Court  claiming  the  cognizance  has  the  sole  and  exclusive 
jurisdiction,  and  that  the  authority  of  other  Courts  is  excluded. 
And  if  there  be  no  allegation  to  this  effect,  the  claim  is  dis- 
[  •27  ]  allowed.  *The  claim  in  the  Cambridge  case,  Browne  v.  Renauard,^ 
was  to  that  effect.  The  claim  made  by  this  return  is  not  properly 
and  strictly  a  claim  of  cognizance  of  a  suit,  but  it  is  perfectly 
analogous  to  it,  and  must  be  governed  and  determined  upon  the 
same  principle  of  law.  And  this  principle  is,  that  the  jurisdiction 
of  the  King's  superior  Courts,  as  to  matters  originally  cognizable 
by  them,  cannot  be  taken  away  but  by  express  words,  or,  perhaps, 
by  a  necessary  implication  which  must  be  intended  of  the  use  of 
-such  words  as  are  absolutely  inconsistent  with  the  exercise  of  a 
jurisdiction  by  the  superior  Courts,  and  to  which  effect  cannot  be 
given  but  by  the  exclusion  of  such  a  jurisdiction.  Let  us,  then, 
see  whether  the  authority  claimed  in  this  return,  taking  it  not 
only  to  have  existed,  as  alleged,  from  time  immemorial,  but  con- 
sidering, also,  that  (being  in  the  case  of  the  city  of  London)  this 
ancient  usage  must  be  understood  to  have  had  the  confirmation 
of  the  Legislature,  is  inconsistent  with  the  jurisdiction  of  the 
Court  of  King's  Bench,  or  whether  both  may  not  exist  together, 
the  authority  of  the  City  Court  being  subordinate  to  and  subject 
to  the  controul  and  revision  of  this  Court. 

Corporations  in  general  have  power  to  remove  the  members  of 
the  select  body  for  a  sufficient  cause.  Might  it  not  be  alleged,  in 
the  very  words  of  the  present  return,  that  the  corporation  has  the 
cognizance,  jurisdiction,  and  authority  of  examining,  hearing, 
determining,  and  adjudging  of  and  concerning  the  removal  of  a 
member,  upon  complaint  made  of  misbehaviour  by  some  other 
t  11  B.E.  319  (12  East,  12). 
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member  or  person  interested  in  the  welfare  of  the  corporation,         Rex 
and   the  conduct  of  the  members  of  the  select  body?    Yet,    the  Mayor 
certainly,  no  person  would  consider  *a  return  to  that  effect  to  be    ^^  London. 
a  sufficient  answer  to  a  mandamus  to  restore.     Or,  to  advance 
still  higher,  the  Court  of  Common  Pleas  has  the  cognizance, 
jurisdiction,  and  authority  of  examining,  hearing,  determining, 
and  adjudging  of  and  concerning  pleas  of  land ;  and  in  the  first 
instance,  that  Court  alone  has  generally  the  cognizance,  <&c.     So 
this  Court  has  the  like  cognizance,  &c.  as  to  pleas  of  the  Crown. 
And  yet,  the  decisions  of  each  of  these  Courts  are  subject  to  the 
correction  of  a  superior  Court  on  a  writ  of  error ;    so  that  the 
allegation  of  cognizance,  &c.  does  by  no  means  import  sole  and 
absolute  cognizance  and  authority  to  determine  and  adjudge 
without  revision  or  controul. 

Then,  if  the  allegation  in  this  return  is  not  so  made,  and  in 
such  form  of  words  as  necessarily  to  exclude  the  authority  of  this 
Court,  is  there  any  thing  in  the  substance  of  the  allegation,  or  in 
the  subject-matter,  that  will  warrant  such  an  effect  to  be  given  to 
it  ?  If  this  authority  of  the  Court  of  Lord  Mayor  and  Aldermen 
be  a  sufficient  answer  to  a  Tttandamus  to  admit  to  an  office,  it 
must  also  be  a  good  plea  in  Bar  to  an  information  in  the  nature 
of  a  quo  warranto,  or  even  to  a  quo  warranto  by  the  Attorney- 
General.  And  the  consequence  will  be,  that  the  Court  of  the 
Lord  Mayor  and  Aldermen  will  have  in  their  hands  the  absolute 
controul  over  all  the  elections  to  city  offices  by  the  wardmotes, 
because  they  may  declare  every  election  void,  one  after  another, 
until  a  person  agreeable  to  themselves  shall  be  chosen.  Let  me 
not  be  supposed  to  insinuate  the  probabiUty  that  any  thing  of 
this  kind  should  take  place  in  modem  times.  I  mention  the 
possibility  as  an  argument  only  against  giving  to  this  allegation 
the  effect  to  which  I  have  alluded.  The  common  law  has  a 
proper  jealousy  of  the  *judgment8  of  all  its  tribunals,  and  mani- 
fests that  jealousy  by  its  abundant  provision  for  successive  writs 
of  error,  until  you  arrive  at  the  highest  Court  and  final  authority, 
which  must  of  necessity  exist  somewhere  in  every  country. 

It  may  be  asked,  of  what  use  is  this  authority  and  power  of  the 
Court  of  Lord  Mayor  and  Aldermen  if  their  decision  be  not  final  ? 
I  will  not  answer  this  question  by  asking  of  what  use  is  the 
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Bsx  authority  of  any  Court  whose  decisions  are  not  final?  bat  I 
The  Mayor  answer  affirmatively,  it  is  of  great  ase.  The  decisions  often  have 
OF  L0HD05.  been,  and  I  trust,  often  will  be  acquiesced  in,  from  a  sense  of 
their  propriety,  and  thereby  much  delay,  expense,  and  agitation 
prevented.  And  we  should  greatly  regret  our  decision  on  this 
point,  (upon  which  we  cannot  avoid  a  decision),  if  it  should  have 
the  effect  of  preventing  the  exercise  of  what  we  consider  to  be  a 
very  useful  and  salutary  power. 

It  was  contended  in  support  of  the  return,  that  this  power  of 
the  C!ourt  of  the  Lord  Mayor  and  Aldermen  was  in  the  nature  of 
a  visitatorial  power,  but  no  instance  was  mentioned  in  which  one 
part  of  the  corporation  has  a  visitatorial  authority  over  another 
part.  The  visitatorial  power  emanates  from  the  founder.  In 
royal  foundations  of  a  private  or  eleemosynary  character,  if  no 
special  visitor  has  been  appointed,  the  King  exercises  the  power 
by  his  Chancellor.  In  corporations  established  for  the  govern- 
ment of  cities  and  towns,  the  King  may  be  said  to  exercise  the 
power  by  this  Court,  his  Court  before  himself,  according  to  the  law 
and  constitution  of  the  country.  Further,  all  ancient  customs 
and  prescriptions  are  to  be  considered  with  reference  to  the  rules 
[  'SO  ]  of  the  common  law ;  if  found  to  be  repugnant  to  those  rules,  *and 
contrary  to  law  on  any  ground,  they  have  always  been  held  to  be 
invalid.  And  an  Act  of  Parliament  confirming,  in  general  tenns, 
the  ancient  usages  and  customs  of  a  city,  must,  as  I  apprehend,  be 
considered  to  confirm  those  only  which  have  not  such  repugnance 
or  contrariety.  Many  matters  are  good  and  valid  by  custom  and 
prescription,  which  would  otherwise  be  invalid,  and  to  such  only 
ought  a  general  confirmatory  statute  be  understood  to  relate. 

The  rule  to  which  I  have  alluded,  as  to  the  jurisdiction  of  the 
King's  superior  Courts,  has  been  acted  upon  in  many  cases ;  some 
were  quoted  at  the  Bar.  It  is  unnecessary  to  refer  to  them, 
because  the  rule  is  so  well  known  and  generally  recognised.  The 
case  of  Sir  O.  Heathcote,  Fort.  294,  is  certainly  no  authority  in 
support  of  this  return.  It  does  not  appear  by  the  report  dis- 
tinctly what  the  object  of  the  writ  was,  but  it  appears  that  it  was 
a  writ  either  issued  or  applied  for  against  the  Lord  Mayor  alone, 
and  at  a  time  when  a  bye-law  requiring  the  wardmote  to  name 
four,  of  whom  the  Lord  Mayor  and  Aldermen  were  to  select  one, 
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continued  in  force :  and  I  do  not  find  any  expression  importing         Rex 

that  this  Court  had  not  authority  or  jurisdiction  in  the  matter,  xhb  Mayor 

though  there  are  several  that  regard  the  expediency,  and  the  <>''' London. 
eflfect  of  the  writ  which  was  then  under  consideration. 


SHAEP  V.  BAILEY.f  a829. 

'  Jati.  28. 

(9  Bam.  &  Cress.  44—45 ;  S.  G.  4  Man.  &  Ey.  4 ;  S.  C.  nom.  Shark  v.  Bailey,  

7  L.  J.  K.  B.  138.)  [  44  ] 

Where  the  drawer  of  a  bill  of  exchange  made  it  payable  at  his  own 
house :  Held,  that  the  jury  might  fairly  infer  that  it  was  an  accommo- 
dation bQl,  which  made  it  unnecessary  to  give  him  notice  of  nonpayment 
by  the  acceptor. 

Assumpsit  hy  the  indorsee  against  the  drawer  of  a  bill  of 
exchange,  accepted  by  one  Askew,  payable  to  the  drawer  or 
order,  and  by  him  indorsed  to  the  plaintiff.  Money  counts  and 
account  stated.  Plea,  non  assumpsit.  At  the  trial  before  Little- 
dale,  J.,  at  the  London  sittings  after  Michaelmas  Term,  it 
appeared  that  the  bill  which  was  in  the  handwriting  of  the  defen- 
dant was  made  payable  at  his  house.  No  evidence  was  given  of 
any  notice  to  the  drawer  that  the  bill  had  been  dishonored,  and 
it  was  thereupon  objected  that  the  plaintiff  could  not  recover. 
The  learned  Judge  thought  that  the  circumstance,  of  the  defen- 
dant's having  drawn  the  bill  payable  at  his  own  house,  was 
evidence  of  its  being  an  accommodation  acceptance,  in  which  case 
notice  of  dishonor  was  unnecessary,  and  he  left  that  question  to 
the  jury,  who  found  for  the  plaintiff. 

Campbell  now  moved  for  a  new  trial,  and  contended  that  the 
circumstance  relied  upon  was  not  evidence  that  the  bill  was 
accepted  for  the  accommodation  of  the  *drawer ;  and  that,  con-       [  '^5  ] 
sequently,  he  was  discharged  by  the  neglect  to  give  him  notice 
that  the  bill  was  dishonored. 

Lord  Tenterden,  Ch.  J. : 

I  cannot  understand  why  the  drawer  should,  with  his  own 
hand,  make  the  bill  payable  at  his  own  house,  unless  he  was  to 

t  Bills  of  Exchange  Act,  1882,  s.  50  (c). 
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Sharp       provide  for  the  payment  of  it  when  at  maturity.    It  seems  to  me 

Bailby,      that  the  point  was  correctly  presented  to  the  jury,  and  there  is 

no  reason  to  find  fault  with  their  verdict. 

Rule  refused. 


1829.       CLARK,  Esq.,  Chamberlain  of  the  City  of  LONDON, 
'^—''  V.  LE  CREN. 

t  ^^  ^  (9  Bam.  &  Cress.  52—59 ;  S.  C.  7  L.  J.  K.  B.  186.) 

A  bye-law,  that  no  person  shall  exercise  the  art  of  a  painter  within  the 
city  of  London,  not  being  free  of  the  Company  of  Painters,  is  a  bye-law 
in  restraint  of  trade,  and  void,  unless  there  be  a  special  custom  to 
warrant  it. 

This  was  an  action  of  debt  brought  in  the  Lord  Mayor's  Court, 
to  recover  from  the  defendant  a  penalty  of  51,  for  having  used 
and  exercised  the  art,  trade,  or  mystery  of  a  painter  within  the 
city  of  London,  he,  the  defendant,  not  being  free  of  the  Painters' 
Company.  A  writ  of  habeas  corpus  directed  to  the  Mayor,  Alder- 
men, and  Sheriffs  of  London,  commanding  them  to  bring  up 
the  body  of  the  defendant  having  issued;  they  returned,  that 
the  Mayor,  Aldermen,  and  commons  of  the  city,  in  common 
council  assembled,  from  time  immemorial  have  been  accustomed, 
and  of  right  ought  to  pass,  make,  enact,  ordain,  and  establish  in 
manner  hereinafter  mentioned,  Acts  and  ordinances  for  the  regu- 
[  *58  ]  lation  of  trade  *within  the  said  city,  and  the  better  government 
of  certain  ancient  companies  or  corporations  established  for  the 
carrying  on  of  trade  within  the  said  city ;  and  that  the  customs 
and  privileges  of  the  city  were  confirmed  by  a  certain  Act  of 
Parliament  passed  at  Westminster  in  the  seventh  year  of  King 
Richard  the  Second  ;  that  within  the  city  there  now  is,  and  from 
time  immemorial  hath  been,  a  certain  ancient  body  corporate, 
called  by  the  name  of  the  ''Master,  Wardens,  Assistant,  and 
Commonalty  of  the  Art  or  Mystery  of  Painters  of  the  City  of 
London ; "  that  on  the  28rd  June,  1767,  at  a  court  of  common 
council  in  the  city,  then  holden  according  to  the  custom,  &c.  a 
certain  Act  was  then  and  there  duly  made  by  the  mayor,  &c. 
entitled  "  An  Act  for  regulating  the  Masters,  Wardens,  Assistants, 
and  Commonalty  of  the  Art  or  Mystery  of  Painters  of  the  City  of 
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London ;  "  whereby  after  reciting,  "  that  the  freemen  and  citizens  Clabk 
of  the  said  city  of  the  faculty,  art,  or  mystery  of  painters,  had  le  ceen. 
full  power  for  ever  to  search  and  govern  all  works  and  things 
belonging  to  the  said  mystery,  and  the  defaults  of  the  same  works 
to  punish  and  correct;  that  many  persons  at  the  time  of 
making  the  said  Act,  exercised  the  said  art  or  mystery,  and 
had  obtained  their  freedoms  of  other  companies  by  redemp- 
tion or  otherwise,  by  reason  whereof  the  said  Company  of 
Painters  were  much  diminished,  and  might  fall  into  decay,  and 
such  persons  using  the  said  art  or  mystery  could  not  be  regularly 
searched,  nor  the  defects,  defaults,  deceits,  and  misdemeanors  in 
the  art  properly  corrected ;  "  for  remedy  thereof  it  enacted,  that 
from  the  29th  of  September,  1767,  every  person  not  being  already 
free  of  the  city,  who  should  exercise  the  art,  trade,  or  mystery  of 
painters  within  the  city  of  London,  or  liberties  thereof,  should  be 
made  free  of  the  said  Company ;  *and  that  no  person  then  exer-  [  *^^  ] 
cising,  or  who  should  thereafter  exercise  the  said  art  or  trade 
within  the  city  or  liberties  should,  after  the  29th  September,  1767, 
be  admitted  by  the  Chamberlain  into  the  freedom  of  the  said  city, 
of  or  in  any  other  Company  than  the  said  Company,  any  law, 
usage,  or  custom  of  that  city,  to  the  contrary  thereof  notwith- 
standing :  Provided  always,  that  all  and  every  person  or  persons 
not  being  already  free  of  the  said  city,  and  who  then  were,  or 
thereafter  should  be  entitled  to  the  freedom  of  any  other  Company 
within  the  city  by  patrimony  or  service,  and  ought,  in  pursuance 
of  the  said  Act,  to  be  made  free  of  the  said  Company  of  Painters, 
should  be  admitted  into  the  freedom  of  the  said  Company  upon 
payment  of  such  and  the  like  fine  and  fees,  and  no  more,  as 
were  then  usually  paid  and  payable  upon  the  admission  of  the 
child  or  apprentice  of  a  freeman  of  the  same  Company.  The 
bye-law  then  further  enacted,  that  if  any  person  (other  than  and 
except  such  persons  already  free  of  the  city),  should,  after  the 
29th  September,  1767,  exercise  the  art  of  a  painter  within  the 
said  city,  &c.  not  being  free  of  the  said  Company  of  Painters, 
then  every  such  person  (except  as  aforesaid)  should  forfeit  and 
pay  the  sum  of  51.  for  every  such  ofifence;  and  it  was  further 
enacted  that  the  forfeitures  and  penalties  made  payable  by  the 
said  Act  should  be  recovered  by  action  of  debt,  (fcc.  to  be  prosecuted 


570  1829.     K.  B.     9  B.  &  C.  54—58.  [r-r. 

Clabk  in  the  name  of  the  Chamberlain  of  the  said  city  of  London 
Le  Cbek.  for  the  time  being.  The  return  then  stated,  that  the  defendant 
was  taken  and  detained  in  prison  by  virtue  of  a  plaint  and  action 
brought  against  him  in  the  Mayor's  Court  of  London,  in  a  plea 
of  debt  for  5L,  the  penalty  imposed  by  the  bye-law.  A  rule  nisi 
for  a  procedendo  having  been  obtained,  upon  the  ground  that  the 

[  *55  ]  bye-law  was  good,  and  that  the  penalty  was  recoverable  *in  the 
Mayor's  Court;  and,  secondly,  that,  as  the  debt  sought  to  be 
recovered  did  not  exceed  51, ,  the  cause  could  not  be  removed  from 
the  inferior  Court ; 

[After  argument:] 

[  57  ]        Lord  Tenterden,  Ch.  J. : 

This  case  falls  within  the  principle  of  the  decision  pronounced 
by  this  Court  in  Harrison  v.  Godman,\  and  The  ChambeiUiin  of 
London  v.  Crompton.X  In  the  latter  case,  a  bye-law,  " That  every 
person  not  being  already  free  of  the  city,  exercising  the  trade 
of  a  pewterer  within  the  city,  should  be  made  a  freeman  of  the 
Company  of  Pewterers ;  and  that  no  person  exercising  the  said 
trade,  should  be  admitted  by  the  Chamberlain  of  the  city  into 
the  freedom  of  any  other  Company;  and  that  if  any  person 
should  exercise  the  trade  of  a  pewterer  within  the  city,  not  being 
free  of  the  Company  of  Pewterers,  he  should  forfeit  5Z. ; "  was 
held  to  be  a  lye-law  in  restraint  of  trade,  and  void,  there  not 
being  any  special  custom  to  support  it.  The  return  in  the 
present  case  does  not  even  shew  that  the  Painters'  Company 
[♦58]  exercised  *any  jurisdiction  over  its  members.  This  is  clearly 
not  a  good  bye-law.  Then  it  is  said,  that  this  cause  cannot  be 
removed  from  the  inferior  Court,  because  the  debt  demanded 
does  not  exceed  5Z.  It  is  true  that  in  form  the  action  is  brought 
to  recover  a  debt,  but  in  substance  it  is  an  action  for  breach  of 
the  bye-law.  I  doubt  whether  such  a  case  be  within  the  Act.  At 
all  events,  that  is  no  ground  for  our  awarding  a  procedendo, 
because,  if  the  case  has  not  been  properly  removed,  the  plaintiff 
may  proceed  in  the  inferior  Court. 

t  1  Burr.  12.  J  7  Dowl.  &  Ry.  597. 
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Batley,  J. :  Clark 

V. 

There  is  a  well  established  distinction  as  to  bye-laws  of  this  Le  cren. 
description.  By  common  law,  any  person  may  carry  on  any 
trade  in  any  place,  unless  there  be  a  custom  to  the  contrary,  and 
if  there  be  such  a  custom,  then  a  bye-law  in  restraint  of  trade 
warranted  by  such  custom  will  be  good ;  but  if  there  be  no  such 
custom,  a  bye-law  in  restraint  of  trade  will  be  bad.  Harrison  v. 
Oodman  is  an  authority  to  shew  that  the  bye-law  in  this  case  is 
in  restraint,  and  not  for  the  regulation  of  trade.  The  distinction 
between  Harrison  v.  Godinan  and  Rex  v.  Harri^on\  is  this.  In 
the  former  case,  it  did  not  appear  that  there  was  any  custom  to 
warrant  the  bye-law ;  in  the  latter  case  it  did.  The  same  Court 
and  the  same  Judges  who  had  decided  in  the  first  case  that  a 
bye-law  of  this  description  was  in  restraint  of  trade,  and,  therefore, 
void  for  want  of  a  special  custom  to  support  it,  held  the  same 
bye-law  to  be  good,  when  it  was  shewn  that  there  was  a  special 
custom  to  support  it.  The  return  to  the  habeas  corpus  in  this 
case,  sets  out  a  custom  for  the  common  council  to  make  bye-laws 
for  the  regulation  of  trade;  but  the  effect  of  the  bye-law  in 
question  is  to  prevent  persons  *from  carrying  on  trade ;  it  [  •■'>9  ] 
operates,  therefore,  not  merely  to  regulate,  but  to  restrain  trade. 
And  inasmuch  as  it  does  not  appear  that  there  is  any  special 
custom  to  warrant  such  bye-law,  it  is  void. 

LiTTLBDALB,  J.  coucurred. 

Rule  discharged. 


CROSSLEY   V.   BEVERLY.!  1820. 

Jan.  27. 

(9  Bam.  &  Cress.  63-65 ;   S.  C.  7  L.  J.  K.  B.  127  ;    1  Web.  P.  C.  112 ;  

8.  C.  at  N.  P.  3  Car.  &  P.  513;  Moo.  &  Mai.  283.)  [  63  ] 

Where  a  patentee  of  certain  gas  apparatus,  between  the  time  of  taking 
out  the  patent  and  enrolling  the  specification,  made  certain  improvements 
in  his  apparatus,  and  in  the  specification  claimed  the  machine  so  improved 
as  his  invention  :  Held,  that  this  did  not  affect  the  validity  of  the  patent. 

Case  for  infringing  a  patent.     Plea,  not  guilty.     At  the  trial 
before  Lord  Tenterden,  Ch.  J.,  at  the  Westminster  sittings  after 

t  3  Burr.  1322.  Baiky    v.   Roherton    (1878)   3   App. 

X  See  per   Lord   Blackburn  in     Cas.  1055,  1075,  per  Cotton,  L.  J. 


572  1829.    K,  B.     9  B.  &  C.  68—64.  [r.ibl. 


Cbossley  last  Michaelmas  Term,  it  appeared  that  the  plaintiff  was  assignee 
Bbveslt.  of  one  Glegg,  who  had  obtained  a  patent  for  (amongst  other 
things)  a  gas  meter.  Before  Clegg  took  out  the  patent  he  had 
completed  the  design  of  his  apparatus,  but  it  had  not  been 
actually  made,  and  between  the  time  of  taking  out  the  patent 
and  enrolling  the  specification,  he  made  several  improvements 
[  *^  ]  in  the  apparatus,  although  the  same  principle  *was  preserved. 
The  specification  described  the  apparatus  so  improved  to  be  the 
invention  claimed  by  Clegg.  For  the  defendant  it  was  contended, 
that  as  the  patent  was  taken  out  before  the  machine  described 
in  the  specification  was  perfected,  the  patent  was  void.  The 
Lord  Chief  Justice  overruled  the  objection,  and  the  plaintiff 
obtained  a  verdict. 

Brougham  now  moved  for  a  new  trial,  and  renewed  the 
objection  raised  at  the  trial.  He  contended,  that  a  person 
could  not  take  out  a  patent  for  the  idea  of  a  machine  which 
had  not  been  constructed ;  and  that  it  did  not  suffice  to  reduce 
the  idea  into  practice  between  the  taking  out  of  the  patent 
and  the  enrolment  of  the  specification.  Here,  too,  various 
alterations  had  been  made  in  the  design  of  the  apparatus, 
between  the  taking  out  of  the  patent  and  the  enrolment  of 
the  specification. 

Lord  Tentbrdbn,  Ch.  J. : 

It  appeared  very  clearly,  that  although  Mr.  Clegg  had  resorted 
to  several  contrivances  for  perfecting  the  gas  meter,  they  were  all 
founded  upon  the  same  principle.  The  objection  now  raised 
comes  to  this,  that  if  a  party  applying  for  a  patent  has  in  his 
mind  a  certain  invention,  and  afterwards  and  before  the  expira- 
tion of  the  time  allowed  for  disclosing  his  invention,  makes  an 
improvement  upon  it,  that  shall  invalidate  the  patent.  No 
authority  for  that  assertion  has  been  quoted,  and  I  am  at  a  loss 
to  know  for  what  reason  a  patentee  is  allowed  time  to  disclose 
his  invention,  unless  it  be  for  the  purpose  of  enabling  him  to 

in  Woodivard  v.  Sansum  (1887)  4  4  E.  P.  C.  241,  67  L.  T.  142;  Siddell 
R.  P.  C.  178,  56  L.  T.  347,  0.  A.;  v.  Vickera  {XSSI ,  1890)  39Ch.  Div.92; 
MozeJey  v.  Victoria  Rubber  Co.  (1887)      15  App.  Cas.  496.— E.  C. 
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bring  it  to  perfection.  K  in  the  intermediate  time,  another  Cbosslby 
person  were  to  discover  the  improvements  *for  so  much  of  the  bbveblt. 
machine,  the  patent  would  not  be  available.  C  *^^  i 

Baylby,  J. : 

I  think  that  the  objection  taken  ought  not  to  prevail,  for  it  is 
the  duty  of  a  person  taking  out  a  patent,  to  communicate  to  the 
public  any  improvements  that  he  may  make  upon  his  invention, 
before  the  specification  has  been  enrolled. 

LiTTLEDALE,  J.  : 

I  am  of  the  same  opinion.  It  must  be  on  some  strict  technical 
rule,  that  a  variance  between  a  patent  and  the  specification  is  to 
vitiate  the  patent.  I  am  not  aware  of  the  existence  of  such  a 
rule,  and  it  would  be  very  hard,  if  a  person  were  to  lose  the 
benefit  of  his  invention  because  he  has  made  it  more  valuable 
to  the  public. 

Pabke,  J.,  having  been  counsel  in  the  cause  when  at  the  Bar, 

declined  giving  any  opinion. 

RtUe  refused. 


THE  KING  V.  HALPIN.  i829. 

Jan.  29. 
(9  Bam.  &  Cress.  65—66;  S.  C.  4  Man.  &  By.  8;  7  L.  J.  M.  C.  76.)  

Where  a  party  was  brought  up  for  judgment,  upon  a  conviction  of         ^      ^ 
pubUshing  a  libel  imputing  iudictable  offences  to  an  individual :  Held, 
that  affidavits  affirming  the  truth  of  the  libel  could  not  be  read  in 
mitigation. 

The  defendant  was  brought  up  for  judgment,  having  been  con- 
victed of  publishing  a  libel,  imputing  to  the  prosecutor  several 
indictable  oflfences.  Afl&davits  in  mitigation  of  punishment  were 
tendered,  which  alleged  that  the  prosecutor  had  been  guilty  of 
the  crimes  imputed  to  him. 

Campbell  objected  that  such  aflBdavits  could  not  be  received;        [  66  ] 
and  he  relied  on  Rex\.  Burdett,^  and  Rex  v.  Finneii;y,l  there 
cited. 

t  23  E.  E.  284  (4  B.  &  Aid.  314).  t  4  B.  &  Aid.  320. 
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Rex  Cur  wood  and  Bmhy,  contra,  contended,  that  the  present  case 

HALPir.  differed  from  those  cited,  inasmuch  as  the  afl&davits  now  tendered 
affected  the  prosecutor  only,  who  was  present  by  his  counsel. 
Whereas  the  aflSdavits  tendered  and  rejected  in  'Rex  v.  Burdetty 
and  Ilex  v.  Finnerty,  imputed  offences  to  third  persons  not 
before  the  Court;  and  they  urged  that  such  affidavits  were 
properly  admissible  in  mitigation  of  punishment,  because  to 
publish  a  libel  of  a  guilty  person,  although  not  strictly  justifiable, 
yet  was  a  very  trivial  offence  when  compared  with  such  an  act 
against  an  innocent  person. 

Lord  Tbntbbden,  Ch.  J. : 

The  affidavits  in  question  allege  that  the  prosecutor  has  been 
guilty  of  several  crimes,  for  any  one  of  which  the  defendant 
ought  to  have  prosecuted  him  if  the  charge  be  true.  Upon  the 
authority  of  the  case  of  Hex  v.  Finnerty,  I  think  we  ought  not  to 
receive  such  affidavits;  but  the  Court  will  receive  an  affidavit, 
stating  that  the  defendant  at  the  time  of  publishing  the  libel 
believed  the  charges  to  be  true,  and  setting  forth  reasonable 
grounds  for  that  belief. 

Bayley  and  Parke,  JJ.  concurred. 

Affidavits  rejected. 

LiTTLEDALE,  J.  had  left  the  Court  before  the  defendant  was 
brought  up. 

1829.         THE  KING  V.   The  TRUSTEES  of  the   DUKE   of 
'^—^'  BRIDGEWATEB.t 

1^  ^®  ]  (9  Barn.  &  Cress.  68—73 ;  S.  C.  4  Man.  &  By.  143 ;  7  L.  J.  M.  G.  81.) 

The  rent  is  the  criterion  of  the  value  of  the  occupation  of  land ;  and 
the  proprietors  of  a  canal  are  rateable  for  the  sum  at  which  it  would  let, 
and  not  for  their  gross  receipts,  miniis  their  expenses. 

Upon  an  appeal  against  a  rate  for  the  relief  of  the  poor  of 
the  township  of  Preston- on-the-Hill,  in  the  county  of  Chester, 
whereby  the  defendants  were  rated  in  the  sum  of  1651.  upon  the 

t  See  now  6  &  7  Will.  IV.  c.  96,      so  far  as  relates  to  the  Metropolis  by 
s.  1,  which  is  based  on  the  principle      32  &  33  Vict.  c.  67,  s.  77.— E.  C. 
here  decided.    The  section  is  repealed 
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annual  rental  of  1,480Z.,  as  occupiers  of  land  taken  for  the  canal, 
towing-paths,  &c.  with  the  profits  arising  therefrom ;  and  the 
warehouses,  wharfs,  clay-shed,  stables,  offices,  gauging-docks,  &c. 
adjacent;  the  Sessions  amended  the  rate,  by  reducing  the  amount 
of  property  upon  which  such  rate  was  made,  from  the  sum  of 
1,480Z.  to  1,1642.  158.  2d.  and  confirmed  the  rate  so  amended, 
subject  to  the  opinion  of  this  Court  on  the  following  case : 

The  rate  was  duly  made  in  point  of  form.  The  grounds  of 
appeal  were,  that  the  principle  upon  which  the  appellants  were 
rated  was  erroneous,  inasmuch  as  it  appeared  they  were  rated 
in  proportion  to  the  full  amount  of  the  gross  receipts  as  owners 
as  well  as  occupiers  of  the  rated  property  in  the  respondent 
township;  *whereas,  it  appeared,  that  the  property  of  other 
inhabitants,  who  were  occupiers  of  farms  and  premises,  and  who 
were  named  in  the  said  rate,  and  upon  whom  notices,  containing 
the  grounds  of  appeal  had  been  served,  was  rated  only  in  pro- 
portion to  the  amount  of  the  respective  rents  paid  by  them  as 
occupiers  of  their  farms  and  premises,  whereby  the  property  of 
the  defendants  in  the  said  township  was  greatly  over-rated,  in 
proportion  to  the  other  property  therein ;  and  other  grounds  of 
appeal  were,  that  the  profits  arising  from  the  occupation  of  farms 
and  farming  stock  were  either  improperly  omitted  to  be  assessed 
according  to  the  full  value  thereof,  or  were  greatly  under-rated 
in  proportion  to  the  assessment  made  upon  Irhe  tolls  and  income 
arising  from  the  property  of  the  defendants;  and,  lastly,  that 
certain  allowances  and  abatements,  other  than  such  allowances 
as  were  necessarily  made  to  the  defendants  in  the  management 
of  their  property,  for  collection,  repairs,  and  every  other  atten- 
dant expense,  were  made  as  far  as  regarded  the  above-mentioned 
persons  and  profits,  by  assessing  them  on  the  rent  only,  which 
were  not  made  in  the  case  of  the  defendants.  By  several  Acts 
of  Parliament  passed  in  the  thirty-second  and  thirty-third  years 
of  George  the  Second,  and  in  the  third  and  sixth  years  of  George 
the  Third,  the  late  Duke  of  Bridgewater  was  empowered  to  make 
and  extend  certain  canals,  communicating  chiefly  between  Man- 
chester, in  the  county  of  Lancaster,  and  the  river  Mersey,  at 
Eunecom  Gap,  in  the  county  of  Chester;  and  in  considera- 
tion of  the  great  charges  and  expenses  to  which  the  Duke  was 
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necessarily  put,  these  Acts  authorised  him  to  receive  certain  tolls 
upon  the  tonnage  of  all  coals,  goods,  &c.  &c.  which  should  pass 
along  *the  canals,  but  exempting  from  toll  all  stones  and  gravel 
for  any  highway,  in  either  of  the  above-mentioned  counties,  and 
all  manure  carried  by  any  persons  occupying  lands  near  the  said 
canals.  The  defendants  are  the  trustees  of  the  late  Duke  of 
Bridgewater,  and  do  not  any  of  them  reside  within  the  respon- 
dent township,  but  are  the  owners  and  occupiers  of  the  canal, 
upon  a  portion  of  which,  to  the  extent  of  one  mile  and  three- 
sixteenths  of  a  mile,  passing  in  and  through  the  said  township, 
part  of  the  above  rate,  amounting  to  644Z.  15s.  2d.  for  land  taken 
for  the  canal,  towing-paths,  &c.  with  the  profits  arising  therefrom, 
was  made.  With  respect  to  the  remaining  sum  of  510Z.  for  ware- 
houses, wharfs,  clay-shed,  stables,  offices,  gauging-docks,  &c. 
adjacent,  there  is  no  question  to  come  before  the  Court;  the 
defendants  derive  no  profit  whatever  from  their  land  in  the  re- 
spondent township,  except  from  the  tonnage  payable  to  them  by 
virtue  of  the  above-mentioned  Acts  of  Parliament,  but  they  are 
carriers  on  the  canal,  and  receive  freight  for  goods  carried  in 
their  own  vessels  through  the  respondent  township,  but  the 
tonnage  duty  upon  the  goods  so  carried  by  the  defendants,  is 
included  in  the  above  sum  of  644Z.  15«.  2d.  Personal  property 
and  profits  in  trade  are  not  assessed  to  the  relief  of  the  poor  in 
this  township.  The  occupiers  of  land  and  houses  in  the  said 
township  are  rated  in  the  present  assessment,  as  in  all  former 
assessments,  at  four-fifths  of  their  respective  rents,  taking  those 
rents  as  the  criterion  of  the  value  of  the  land.  The  full  amount 
of  the  tolls  arising  to  the  appellants  from  the  canal  and  towing- 
paths  in  the  township,  independently  of  their  receipts  as  carriers 
for  freight,  but  including  the  tolls  upon  the  goods  so  carried  by 
them,  is  1,272Z.  4«.,  *from  which  466i.  5«.  being  deducted  for 
repairs  and  collection,  &c.,  leaves  the  sum  of  8052.  19^.,  upon 
four-fifths  of  which,  namely,  the  sum  of  644Z.  15^.  2d.,  the 
defendants,  as  owners  and  occupiers  of  the  part  of  the  canal  in 
question,  were  rated  in  respect  of  the  tolls  received  or  earned  by 
them,  no  part  of  their  receipts  as  carriers,  except  the  tonnage  on 
such  freights,  being  comprised  in  the  rate.  The  question  for  the 
consideration  of  this  Court  was,  whether  the  sum  of  644Z.  15».  2d., 
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being  four-fifths  of  the  amount  of  the  clear  annual  balance 
arising  from  all  the  tolls  of  the  canal  within  the  respondent 
township,  after  deducting  all  expenses  of  collection,  repairs,  and 
every  other  attendant  expense  of  that  description,  be  or  be  not 
a  proper  criterion  of  value,  upon  which  such  rates  ought  to  have 
been  made  with  reference  to  the  profits  necessarily  arising  from 
farms  and  other  rateable  property  in  the  possession  of  the 
respective  occupiers  thereof,  in  the  township,  who  were  assessed 
upon  four-fifths  of  the  amount  of  their  respective  rents  alone ; 
and  if  this  Court  should  be  of  the  latter  opinion,  then  the  order 
of  Sessions  to  be  quashed. 


Rex 

The  Thus- 

tees  of  the 

Duke  of 

Bbidob- 

WATEB. 


Pollock  and  Deacon  in  support  of  the  order  of  Sessions  : 

The  objection  made  to  this  rate  is,  that  the  trustees  are  rated 
to  the  full  amount  of  their  profits  ;  and  other  parties  in  proportion 
to  the  rent  which  they  pay.  This  rate  is  not  in  fact  upon  the 
gross  receipts,  but  there  is  a  deduction  for  the  expenses  of  col- 
lection and  repairs.  It  will  be  said,  that  the  trustees  are  rated 
for  the  whole  profit  derived  from  the  land.  There  is  nothing 
wrong  in  that :  farmers  are  also  rated  on  the  same  principle. 

(Bayley,  J.:  The  farmer  is  rated  on  his  rent,  not  on  his 
♦profits.  Rex  v.  AUwood\  shews  that  the  owner  and  occupier  of 
a  coal  mine  ought  to  be  rated  for  what  it  would  let.) 

The  true  ground  for  rating  a  farmer  to  the  amount  of  his  rent 
alone,  is  that  his  profits  arise  from  his  stock,  which  is  not 
rateable.  In  the  present  case  it  does  not  appear  that  the  property 
would  not  let  for  the  amount  on  which  the  rate  is  imposed. 

Sir  James  Scarlett^   Cottinghaniy   and  Lloyd,   contra,  were 
stopped  by  the  Coubt. 


[•72  1 


Bayley,  J. : 

We  have  no  doubt  that  the  trustees  must  be  rated  as  occupiers 
of  land,  and  that  the  same  principle  of  rating  must  be  adopted 
whether  the  party  be  owner  and  occupier,  or  occupier  only.    If 

t  30  E.  E.  322  (6  B.  &  C.  277). 
R.R. — VOL.  XXXII.  87 
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Bbz         land  be  occupied  by  a  person  as  a  farmer,  the  value  of  the 

The  Tbub-    occupation  is  the  rent  paid  by  him  for  it.     That,  however,  is  not 

^  ifuM  ™*  supposed  to  be  the  value  of  the  land  or  of  its  produce,  minus 

Bbidoe-      the  expense  of  producing  it ;  but  the  value,  after  deducting  the 

expenses  of  cultivation,  and  of  the  farmer's  subsistence.     Here 

the  rate  was  made  upon  the  full  amount  of  the  gross  receipts 

of  the  trustees.    I  do  not  say  that  that  amount  is  wrong.     The 

Sessions,  acting  upon  the  rule  now  given,  might  perhaps  come  to 

the  same  conclusion.     I  lay  out  of  consideration  the  fact  of  the 

trustees  being  carriers,  because  their  occupation  only  is  to  be 

considered.    The  profits  of  carrying  goods  are  the  profits  of  their 

trade.     The  tonnage  is  the  profit  of  the  land  occupied  by  them. 

The  other  sums  received  by  them  constitute  the  profits  of  their 

trade.     The  principle  of  our  decision  in  this  case  is,  that  the 

.  [  *7S  ]       game  rule  is  to  be  applied  to  all  occupiers,  and  that  the  rent  *or 

sum  at  which  the  land  will  let,  is  the  criterion  of  the  value  of 

the  occupation.    We  think  this  case,  therefore,  ought  to  go  back 

jio  the  Sessions,  in  order  that  the  rate  may  be  amended. 

Rate  to  be  amended. 


Feb.  6. 

[78] 


ITk  THOMSON  V.  DAVENPORT  and  OTUERS.t 

In  Ebbob. 


(9  Bam.  &  Cress.  78—92 ;  S.  C.  4  Man.  &  Ry.  110 ;  S.  C.  nom.  Davenport 
V.  ThoTMon,  7  L.  J.  K.  B.  134.) 

At  the  time  of  making  a  contract  of  sale,  the  party  buying  the  goods 
represented  that  he  was  buying  them  on  account  of  persons  resident  in 
Scotland,  but  did  not  mention  their  names,  and  the  seller  did  not  enquire 
who  they  were,  but  afterwards  debited  the  party  who  purchased  the 
goods:  Held,  that  the  seller  might  afterwards  sue  the  principals  for 
the  price. 

This  was  a  writ  of  error,  brought  upon  a  judgment  obtained 

in  the  Borough  Court  of  Liverpool  against  the  plaintiff  in  error. 

The  plaintiff  below  declared  for  goods  sold  and  delivered.     Plea, 

t  This  case,  which  is  reported  as  a  (1872)  L.  R.  7  Q.  B.  598,  41  L.  J. 

leading  case  in  2  Sm.  L.  C,  is  cited  Q.  B.  253 ;  Maspons  v.  Mildred  (1882) 

in  numerous  cases,  of  which  it  may  9  Q.  B.  Div.  530,  8  App.  Cas.  874,  51 

be  sufficient  to  mention    Calder  v.  L.  J.  Q.  B.  604,  53  L.  J.  Q.  B.  33. 

Dohell  (1871)  L.  R.  6  C.  P.  486,  40  — R.  C. 
L.  J.  C.  P.  89 ;  Armstrong  v.  Stokes 
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general  issue.     Upon  the  trial  before  the  Mayor,  and  Bailiffs,      Tuomsox 

assisted  by  the  Recorder,  a  bill  of  exceptions  was  tendered  to  the    davexpobt. 

direction  given  by  the  Mayor,  Bailiffs,  &c.  by  the  said  Recorder 

to  the  jury.    The  bill  of  exceptions  stated,  that  one  Thos.  M*Kune 

was  produced  and  examined  upon  oath  as  a  witness  by  the  counsel 

for  the  plaintiffs,  to  maintain  the  issue  on  their  parts.     And 

M'Kune  stated  in  evidence,  that  he,  M'Kune,  was  established  in 

Liverpool  as  a  general  Scotch  agent,  and,  amongst  others,  acted 

as  agent  for  the  defendant,  who  resided  in  Dumfries  ;  that,  *in        [  '79  ] 

March,  1823,  he  received  from  the  defendant  a  letter,  containing 

an   order  to  purchase  various   goods,  and,  amongst  others,  a 

quantity  of  glass  and  earthenware ;  which  letter,  with  the  order, 

was  produced  by  the  plaintiffs'  attorney,  and  was  read  in  evidence 

as  follows  :  "  Dumfries,  29th  March,  1823.     Annexed  is  a  list  of 

goods  which  you  wdll  procure  and  ship  per  Nancy.    Memorandum 

of  goods  to  be  shipped :  twelve  crates  of  Staffordshire  ware,  crown 

window  glass,  ten  square  boxes,"  &c.  &c.     That  he,  M*Kune, 

provided  himself  with  the  goods  mentioned  in  this  letter,  and 

that  he  got  the  glass  and  earthenware  from  the  plaintiffs,  who 

were  glass  and  earthenware  dealers  in  Liverpool ;  that  at  the 

time  he  ordered  the  glass  and  earthenware,  he  saw  the  plaintiff, 

Mountford  Fynney,  himself,  and,  to  the  best  of  his  recollection, 

told  him,  that  he,  M*Kune,  had  an  order  to  purchase  some  goods, 

and  that  they  were  the  same  house  for  whom  he  had  purchased 

goods  from  the  plaintiffs  the  preceding  year ;  and  he  also  stated, 

to  the  best  of  his  recollection,  that  as  he  was  a  stranger  to  the 

nature  of  the  goods,  he  hoped  that  the  plaintiffs  would  let  him 

have  the  same  as   before,   to  save   him  from  blame   by  his 

employer;    but  he,  M*Kune,  did   not   shew  the  plaintiffs   the 

letter  containing  the  order,  nor  did  he  mention  the  name  of  any 

principal;    that  he  then   either  gave  the  plaintiff,  Mountford 

Fynney,  a  copy  of  the  order,  or  produced  to  him  the  original 

order,  that  Fynney  might  himself  take  a  copy,  but  he  rather 

thought  the  former  was  the  fact,  and  that  the  plaintiff  Fynney 

did  not  see  the  original,  though  he  could  not  say  positively ;  that 

the  plaintiff  accordingly  furnished  the  glass  and  earthenware, 

the  amount  of  which,  deducting  the  discount,  was  193Z.  7«.  8d., 

but  adding  the  discount,  219i.  10«.,  *and  rendered  invoices  thereof       [  *80  ] 

87—2 
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Thomson  to  M'Kune,  headed  thus :  "  Mr.  Thomas  M'Kune  bought  of  John 
Davk»p.bt.  Mid  James  Davenport"  (which  was  the  plaintififs'  firm);  that 
M'Eune  entered  the  net  amount  (1982.  7s.  6d.)  to  the  credit  of 
the  plaintUSiB  in  an  account  with  them  in  his  books,  and  charged 
the  same  sum,  with  the  addition  of  2  per  cent,  for  the  commission, 
to  the  debit  of  the  defendant  in  an  account  with  him,  which  was 
according  to  his  invariable  course  of  dealing ;  and  that  he  sent 
to  the  defendant  a  general  invoice  of  all  the  goods  purchased, 
comprising  the  glass  and  earthenware,  but  not  mentioning  the 
plaintiffs'  names;  that  afterwards,  in  April,  1828,  and  before 
the  credit  for  the  goods  had  expired,  M'Eune  became  insolvent, 
though  up  to  the  day  of  his  stopping  payment  he  was  in  good 
credit,  and  could  have  bought  goods  on  trust  to  the  amount  of 
20,000Z.  ;  whereupon  the  said  Mayor  and  Bailiffs,  by  the  said 
Recorder,  after  stating  the  evidence,  told  the  jury  that,  from  the 
distance  of  time  since  the  sale  took  place,  there  was  some  uncer- 
tainty in  the  evidence  of  M'Eune  as  to  the  precise  words  used  by 
him  to  the  plaintiffs  at  the  time  he  gave  them  the  order  for  the 
goods ;  but  it  appeared  to  them  (the  said  Recorder)  upon  the 
evidence,  that  the  name  of  the  defendant  as  principal  was  not 
then  communicated  or  known  to  the  plaintiffs ;  and  directed  the 
jury,  that  if  they  were  of  opinion  that  the  defendant's  name  as 
principal  was  mentioned  by  M'Eune  to  the  plaintiffs  at  the  time 
the  order  was  given,  or  that  the  plaintiffs  then  knew  that  the 
defendant  was  the  principal,  their  verdict  ought  to  be  for  the 
defendant ;  but  if  they  were  of  opinion  that  the  defendant's  name 
as  the  principal  was  not  mentioned  by  M'Eune  to  the  plaintiffs 
at  the  time  of  the  order  being  given,  and  that  the  plaintiffs  did 
[  •ai  ]  not  *then  know  that  the  defendant  was  the  principal,  and  they 
did  not  think,  upon  all  the  said  facts  of  the  case,  that  the  plaintiffs 
at  the  time  of  the  order  being  given  knew  who  the  principal  was, 
so  that  they  then  had  a  power  of  electing  whether  they  would 
debit  the  defendant  or  M'Eune,  they  ought  to  find  a  verdict  for 
the  plaintiffs ;  and  that,  although  the  plaintiffs  at  the  time  of 
the  sale  might  think  that  M'Eune  was  not  buying  the  goods 
upon  his  own  account,  yet  if  his  principal  was  not  communicated 
or  made  known  to  them,  that  circumstance  ought  to  make  no 
difference  in  the  case.    The  jury,  after  finding  as  a  fact  that  the 
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letter  containing  the  order  was  not  shewn  and  made  known  to  Thomson 
the  plaintiffs,  gave  their  verdict  for  the  plaintiffs  below  for  davenpobt. 
2191.  lOs.  It  was  contended,  that  the  Mayor  and  Bailiffs,  by 
the  Recorder,  ought  to  have  directed  the  jury  that  if  they  were 
satisfied  that  Davenport,  &c.  at  the  time  of  the  order  being  given 
knew  that  M'Kune  was  buying  the  goods  as  an  agent,  even  though 
his  principal  was  not  communicated  or  made  known  to  them, 
they,  by  afterwards  debiting  M'Kune,  and  so  rendering  the  said 
invoices,  had  elected  to  take  him  for  their  debtor,  and  had 
precluded  themselves  from  caUing  on  Thomson. 

Joy,  for  the  plaintiff  in  error : 

Davenport  &  Co.,  the  sellers  of  these  goods,  knowing  that 
M'Eune  was  an  agent,  and  electing  to  take  him  as  their  debtor, 
cannot  now  resort  to  Thomson.  The  two  following  propositions 
will  not  be  disputed.  Where  the  seller  of  goods,  knowing  that 
the  buyer,  though  dealing  in  his  own  name,  is,  in  truth,  the 
agent  of  another,  elects  to  give  the  credit  to  such  buyer,  he 
cannot  afterwards  recover  *their  value  from  the  principal.  On  [  '82  ] 
the  other  hand,  if  the  seller  be  ignorant  at  the  time  of  the  sale 
that  the  purchaser  is  buying  for  another  person,  that  person  may 
be  sued,  unless  where  the  seller  may  have  abandoned  his  right 
to  resort  to  him.  Of  these  two  propositions,  the  first  is  absolute ; 
the  second  conditional.  It  will  be  contended,  that  this  is  an 
intermediate  case,  and  altogether  new.  But  it  clearly  falls  within 
the  first  of  the  above  propositions ;  or,  if  it  can  be  said  to  range 
between  them  at  all,  it  is  not  equidistant,  but  approximates  to 
the  first  more  nearly  than  to  the  second.  Or,  thirdly,  if  it  were 
practicable  to  force  it  nearer  to  the  second,  this  case  would 
clearly  fall  within  the  condition.  Here  the  sellers  were  distinctly 
informed,  that  the  buyer  was  in  truth  the  agent  of  another, 
and  yet  they  elected  to  give  credit  to  such  agent.  They  have, 
therefore,  thus  precluded  themselves  from  recovering  over  against 
the  principal.  They  chose  to  treat  the  agent  as  their  debtor, 
with  a  full  knowledge  that  the  goods  were  for  another.  They 
were  so  satisfied  to  have  the  agent  for  their  debtor,  that  they  did 
not  even  ask  the  name  of  his  principal.  It  was  natural  they 
should  prefer  him  to  a  house  at  Dumfries,  the  members  of  which 
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Thomson     resided  out  of  the  reach  of  the  laws  of  England.    It  \^ill  be  said, 
Davenpoct.  that  they  could  not  elect  to  take  him  as  their  debtor,  because  the 
name  of  the  principal  was  not  mentioned.    But  that  was  the 
fault  of  the  sellers  :  they  did  not  ask  the  name.     They  were  told 
the  goods  were  for  a  house  at  Dumfries.     There  was  no  attempt 
at  concealment  on  the  part  of  the  buyer.     If  they  had  not  fully 
decided,  at  the  time  of  making  the  contract,  to  prefer  M*Kune  to 
any  house  in  Dumfries,  they  would  surely  have  enquired  for 
[  '83  ]       what  house  he  was  acting.    *This  omission  made  their  preference 
of  him  manifest.     They  knew  not  only  that  M*Kune  was  buying 
for  another,  but  they  knew  also  the  description  of  that  other, 
viz.  a  house  in  Dumfries.     Beyond  this,  what  was  there  in  the 
name  ?     Or,  if  any  thing  worth  their  knowing,  their  ignorance 
of  it  was  solely  imputable  to  their  own  laches.     Caveat  venditor. 
If  they  wilfully  closed  their  eyes  against  further  light  then,  they 
cannot  now  complain   that  it  was  imperfect.     But  they  had 
abundant  information  whereon  to  exercise  an  election,  and  by 
their  conduct  they  have   shewn   that  they  preferred  to  take 
M'Kune  as  their  debtor.     The  name  of  the  principal  is  wholly 
immaterial,  if  the  sellers,  knowing  that  there  is  a  principal,  elect 
to  take  the  agent  as  their  debtor.     If  this  case,  therefore,  come 
nearer  to  the  second  proposition,  the  sellers  must  be  held  to 
have  abandoned  their  right  to   resort  to  the  principal.     This 
doctrine  is  fully  established  by  Paterson  v.  Gandassequi,}  and 
Addison  v.   Gandasseqid  ;l  and  partially  confirmed  by  Maanss 
V.  Henderson,^  where  it  was  held  to  be  a  sufficient  intimation 
of  the  agent's  character,  that  he,  in  time  of  war,  described  a  ship 
as  neutral.     It  is  consonant  to  the  general  principle  .of  the  law 
merchant,  as  evinced  by  its  admission  in  the  case  of  foreign 
principals.     And  as,  in  respect  to  the  difference  of  courts  and 
the  difficulties  of  executing  process,  a  Scotchman  domiciled  in 
Dumfries  stands  much  in  the  same  position  as  a  foreigner,  the 
same  rule  should  hold  as  to  both.    In  point  of  law,  therefore, 
this  doctrine  is  consistent  with  the  decisions  in  analogous  cases ; 
[  *H  ]       in  point  of  commercial  *policy,  it  is  expedient ;  and  in  point 
of  equity,  between  these  parties,  it  is  just. 

t  13  R.  R.  368  (15  East,  62).  §  1  East,  335. 

X  13  R.  R.  689  (4  Taunt.  574). 


vol,.  XXXII.]       1829.     K.  B.     9  B.  &  C.  84—85.  583 

Pattesorif  contra :  Thomson 

V. 

It  is  undoubtedly  established  by  the  authorities,  that  if  the  Davenpobt. 
seller  knows  that  there  is  a  principal,  and  also  who  that  principal 
is,  and  afterwards  gives  credit  to  the  agent,  he  thereby  makes 
his  election,  and  abandons  his  right  to  resort  to  the  principal. 
But,  in  this  case,  the  seller  did  not,  either  at  the  time  of  the  sale 
or  at  the  time  when  he  gave  credit  to  the  agent,  know  the  name 
of  the  principal ;  he  had  not,  therefore,  the  power  of  making 
any  election.  This  case,  therefore,  does  not  fall  within  the 
authorities  cited.  On  the  other  hand,  it  is  clearly  established, 
that  if  the  seller  does  not  at  the  time  of  the  sale  know  that 
the  buyer  is  an  agent,  he  may  when  he  discovers  the  fact,  sue  the 
principal,  although  in  the  meantime  he  has  given  credit  to  the 
agent.  The  present  is  an  intermediate  case,  for  here  the  seller 
knew  at  the  time  of  the  sale  that  the  buyer  was  an  agent,  but 
did  not  know  for  whom  he  was  agent.  The  seller  was  not  bound 
to  enquire  the  name  of  the  principal ;  and  therefore  this  case 
belongs  to  the  latter,  rather  than  the  former  class.  The  seller 
cannot  make  his  election  between  the  agent  and  principal  until 
he  knows  who  the  principal  is ;  for  the  election  implies  a  com- 
parison of  their  individual  credit.  The  right  to  resort  to  the 
principal  could  be  determined  only  by  reason  of  the  seller  having 
exercised  an  election,  and  that  right  was  not  put  an  end  to  in 
this  case,  because  no  election  was  or  could  be  exercised.  Neither 
is  the  buyer  injured  by  the  seller  suing  the  principal ;  the  credit 
had  not  expired  when  the  action  was  commenced,  nor  had  the 
buyer  settled  any  account  with  his  principal.  The  *buyer,  [  *85  ] 
therefore,  is  not  in  a  worse  situation  than  he  was  before. 
WiUon  V.  Hart,\  and  Seymour  v.  Pychlau,l  shew  that  the  rule, 
as  to  discharging  the  principal,  is  not  to  be  extended.  As  to  the 
argument  from  inconvenience,  if  an  unknown  principal  is  not 
to  be  liable  when  discovered,  great  inconvenience  will  follow. 
The  majority  of  contracts  are  made  by  agents  who  are  known 
to  be  agents,  but  the  names  of  their  principals  are  not  known. 
In  Moore  v.  Clenientson^  it  was  held,  that  although  a  factor  sells 
goods  as  a  principal,  yet,  if,  before  they  are  all  delivered,  and 

t  7  Taunt.  295.  §  11  E.  E.  653  (2  Camp.  22). 

t  1  B.  &  Aid.  14. 
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Thomboh  before  any  part  of  them  is  paid  for,  the  purchaser  is  informed 
DAyE>poBT.  that  they  belong  to  a  third  person,  in  an  action  by  the  latter  for 
the  price  of  them,  the  purchaser  cannot  set  off  a  debt  due  to  him 
from  the  factor.  Lord  Ellenbobouoh  there  says,  **  A  man  who 
is  in  the  habit  of  selling  the  goods  of  others,  may  likewise  sell 
goods  of  his  own  ;  and  where  he  sells  goods  as  a  principal,  with 
the  sanction  of  the  real  owner,  the  purchaser,  who  is  thus  led  to 
give  him  credit,  shall  on  no  account  afterwards  be  deprived  of 
his  set-off  by  the  intervention  of  a  third  person.  But  here  there 
was  express  notice  to  the  purchaser,  before  the  contract  was 
completed^  that  Green,  in  this  particular  transaction,  acted  only 
as  a  factor."  In  Railton  v.  Hodgson  f  the  sellers  gave  credit  to 
Smith,  Lindsay,  &  Go. ;  but  it  was  held,  they  might  maintain 
an  action  against  the  defendant,  who  had  had  the  goods.  The 
defendant  here  has  had  the  goods,  and  in  justice  ought  to  pay 
for  them,  unless  the  plaintiff  has  done  any  thing  to  preclude 
himself  from  suing,  or  unless  it  be  shewn  that  by  suing  the 
defendants  he  is  altering  the  rights  of  other  parties,  and  neither 
of  those  things  can  be  shewn. 

[  ^  ]        Lord  Tbntebdbn,  Ch.  J. : 

I  am  of  opinion  that  the  direction  given  by  the  learned  Recorder 
in  this  case  was  right,  and  that  the  verdict  was  also  right.  I  take 
it  to  be  a  general  rule,  that  if  a  person  sells  goods  (supposing  at 
the  time  of  the  contract  he  is  dealing  with  a  principal),  but  after- 
wards discovers  that  the  person  with  whom  he  has  been  dealing 
is  not  the  principal  in  the  transaction,  but  agent  for  a  third 
person,  though  he  may  in  the  mean  time  have  debited  the  agent 
with  it,  he  may  afterwards  recover  the  amount  from  the  real 
principal ;  subject,  however,  to  this  qualification,  that  the  state 
of  the  account  between  the  principal  and  the  agent  is  not  altered 
to  the  prejudice  of  the  principal.  On  the  other  hand,  if  at  the 
time  of  the  sale  the  seller  knows,  not  only  that  the  person  who 
is  nominally  dealing  with  him  is  not  principal  but  agent,  and 
also  knows  who  the  principal  really  is,  and,  notwithstanding  all 
that  knowledge,  chooses  to  make  the  agent  his  debtor,  dealing 

t  Cited  in  Pateraim  v.  Gandaasequi,  13  E.  E.  373,  691,  n,  (15  East,  154  ;  4 
Taunt.  576,  «.)• 
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with  him  and  him  alone,  then,  according  to  the  cases  of  Addison  Thomsok 
V.  Gandcissequi,^  and  Paterson  v.  Oanda8$€qui,l  the  seller  cannot  davenpobt. 
afterwards,  on  the  failure  of  the  agent,  turn  round  and  charge 
the  principal,  having  once  made  his  election  at  the  time  when 
he  had  the  power  of  choosing  between  the  one  and  the  other. 
The  present  is  a  middle  case.  At  the  time  of  the  dealing  for  the 
goods,  the  plaintiffs  were  informed  that  M'Eune,  who  came  to 
them  to  buy  the  goods,  was  dealing  for  another,  that  is,  that 
he  was  an  agent,  but  they  were  not  informed  who  the  principal 
was.  They  had  not,  therefore,  at  that  time  the  means  of  making 
their  election.  It  is  true  that  they  might,  perhaps,  have  *obtained  [  's^  ] 
those  means  if  they  had  made  further  enquiry ;  but  they  made 
no  further  enquiry.  Not  knowing  who  the  principal  really  was, 
they  had  not  the  power  at  that  instant  of  making  their  election. 
That  being  so,  it  seems  to  me  that  this  middle  case  falls  in 
substance  and  effect  within  the  first  proposition  which  I  have 
mentioned,  the  case  of  a  person  not  known  to  be  an  agent ;  and 
not  within  the  second,  where  the  buyer  is  not  merely  known  to 
be  agent,  but  the  name  of  his  principal  is  also  known.  There 
may  be  another  case,  and  that  is  where  a  British  merchant  is 
buying  for  a  foreigner.  According  to  the  universal  understanding 
of  merchants,  and  of  all  persons  in  trade,  the  credit  is  then  con- 
sidered to  be  given  to  the  British  buyer,  and  not  to  the  foreigner. 
In  this  case,  the  buyers  lived  at  Dumfries ;  and  a  question  might 
have  been  raised  for  the  consideration  of  the  jury,  whether,  in 
consequence  of  their  living  at  Dumfries,  it  may  not  have  been 
understood  among  all  persons  at  Liverpool,  where  there  are 
great  dealings  with  Scotch  houses,  that  the  plaintiffs  had  given 
credit  to  M'Eune  only,  and  not  to  a  person  living,  though  not  in 
a  foreign  country,  yet,  in  that  part  of  the  King's  dominions  which 
rendered  him  not  amenable  to  any  process  of  our  Courts  ?  But, 
instead  of  directing  the  attention  of  the  Becorder  to  any  matter 
of  that  nature,  the  point  insisted  upon  by  the  learned  counsel  at 
the  trial  was,  that  it  ought  to  have  been  part  of  the  direction 
to  the  jury,  that  if  they  were  satisfied  the  plaintiffs,  at  the  time 
of  the  order  being  given,  knew  that  M'Eune  was  buying  goods 
for  another,  even  though  his  principal  might  not  be  made  known 
t  13  R.  B.  689  (4  Taunt.  674).  t  13  R.  B.  368  (15  East,  62). 
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Thomson  to  them,  they,  by  afterwards  debiting  M'Eone,  had  elected  him 
Davenpobt.  for  their  debtor.  The  point  made  by  the  defendant's  counsel 
[  'ss  ]  *therefore,  was,  that  if  the  plaintiffs  knew  that  M*Kune  was 
dealing  with  them  as  agent,  though  they  did  not  know  the  name 
of  the  principal,  they  could  not  turn  round  on  him.  The  Eecorder 
thought  otherwise :  he  thought  that  though  they  did  know  that 
M*Kune  was  buying  as  agent,  yet,  if  they  did  not  know  who 
his  principal  really  was,  so  as  to  be  able  to  write  him  down  as 
their  debtor,  the  defendant  was  liable,  and  so  he  left  the  question 
to  the  jury,  and  I  think  he  did  right  in  so  doing.  The  judgment 
of  the  Court  below  must  therefore  be  aflSrmed. 

Baylby,  J. : 

There  may  be  a  course  of  trade  by  which  the  seller  will  be 
confined  to  the  agent  who  is  buying,  and  not  be  at  liberty  at  all 
to  look  to  the  principal.  Generally  speaking,  that  is  the  case 
where  an  agent  here  buys  for  a  house  abroad.  There  may  also 
have  been  evidence  of  a  course  of  trade,  applicable  to  an  agent 
living  here  acting  for  a  firm  resident  in  Scotland.  But  that  does 
not  appear  to  have  been  made  a  point  in  this  case,  and  it  is  not 
included  in  the  objection  which  is  now  made  to  the  charge  of 
the  Recorder.  In  my  opinion,  the  direction  of  the  Recorder  was 
right;  and  it  was,  with  the  Umits  I  have  mentioned,  perfectly 
consistent  with  the  justice  of  the  case.  Where  a  pmxhase  is 
made  by  an  agent,  the  agent  does  not  of  necessity  so  contract 
as  to  make  himself  personally  liable ;  but  he  may  do  so.  If  he 
does  make  himself  personally  liable,  it  does  not  follow  that  the 
principal  may  not  be  liable  also,  subject  to  this  qualification,  that 
the  principal  shall  not  be  prejudiced  by  being  made  personally 
liable,  if  the  justice  of  the  case  is  that  he  should  not  be  personally 
liable.  If  the  principal  has  paid  the  agent,  or  if  the  state  of 
i*^^]  accounts  between  the  agent  here  and  the  principal  *  would  make 
it  unjust  that  the  seller  should  call  on  the  principal,  the  fact 
of  payment,  or  such  a  state  of  accounts,  would  be  an  answer 
to  the  action  brought  by  the  seller  where  he  had  looked  to  the 
responsibility  of  the  agent.  But  the  seller,  who  knows  who 
the  principal  is,  and  instead  of  debiting  that  principal,  debits 
the  agent,  is  considered,  according  to  the  authorities  which  have 
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been  referred  to,  as  consenting  to  look  to  the  agent  only,  and  is  Thomson 
thereby  precluded  from  looking  to  the  principal.  But  there  are  davkwpobt. 
cases  which  establish  this  position,  that  although  he  debits  the 
agent  who  has  contracted  in  such  a  way  as  to  make  himself 
personally  liable,  yet,  unless  the  seller  does  something  to  exonerate 
the  principal,  and  to  say  that  he  will  look  to  the  agent  only,  he 
is  at  liberty  to  look  to  the  principal  when  that  principal  is  dis- 
covered. In  the  present  case  the  seller  knew  that  there  was 
a  principal ;  but  there  is  no  authority  to  shew  that  mere  know- 
ledge that  there  is  a  principal,  destroys  the  right  of  the  seller  to 
look  to  that  principal  as  soon  as  he  knows  who  that  principal  is, 
provided  he  did  not  know  who  he  was  at  the  time  when  the 
purchase  was  originally  made.  It  is  said,  that  the  seller  ought 
to  have  asked  the  name  of  the  principal,  and  charged  him  with 
the  price  of  the  goods.  By  omitting  to  do  so,  he  might  have  lost 
his  right  to  claim  payment  from  the  principal,  had  the  latter 
paid  the  agent,  or  had  the  state  of  the  accounts  between  the 
principal  and  the  agent  been  such  as  to  make  it  unjust  that  the 
former  should  be  called  upon  to  make  the  payment.  But  in 
a  case  circumstanced  as  this  case  is,  where  it  does  not  appear 
but  that  the  man  who  has  had  the  goods  has  not  paid  for  them, 
what  is  the  justice  of  the  case  ?  That  he  should  pay  for  them  to 
the  seller  or  to  *the  solvent  agent,  or  to  the  estate  of  the  insolvent  [  *fiO  ] 
agent,  who  has  made  no  payment  in  respect  of  these  goods.  The 
justice  of  the  case  is,  as  it  seems  to  me,  all  on  one  side,  namely, 
that  the  seller  shall  be  paid,  and  that  the  buyer  (the  principal) 
shall  be  the  person  to  pay  him,  provided  he  has  not  paid  any 
body  else.  Now,  upon  the  evidence,  it  appears  that  the  defendant 
had  the  goods,  and  has  not  paid  for  them  either  to  M'Eune  or 
to  the  present  plaintiffs,  or  to  any  body  else.  He  will  be  liable 
to  pay  for  them  either  to  the  plaintiffs  or  to  M'Kune's  estate. 
The  justice  of  the  case,  as  it  seems  to  me,  is,  that  he  should  pay 
the  plaintiffs  who  were  the  sellers,  and  not  any  other  person, 
I  am,  therefore,  of  opinion  that  the  direction  of  the  Recorder 
was  right. 

LiTTLEDALE,  J.  I 

The  general  principle  of  law  is,  that  the  seller  shall  have  his 


588  1829.    K.  B,     9  B.  &  C.  90—91.  [b.b. 


Thomson     remedy  against  the  principal,  rather  than  against  any  other 
davenpobt.  person.    Where  goods  are  bought  by  an  agent,  who  does  not  at 
the  time  disclose  that  he  is  acting  as  agent ;  the  vendor,  although 
he  has  debited  the  agent,  may  upon  discovering  the  principal, 
resort  to  him  for  payment.     But  if  the  principal  be  known  to 
the  seller  at  the  time  when  he  makes  the  contract,  and  he,  with 
a  full  knowledge  of  the  principal,  chooses  to  debit  the  agent, 
he  thereby  makes  his  election,  and  cannot  afterwards  charge  the 
principal.     Or  if  in  such  case  he  debits  the  principal,  he  cannot 
afterwards  charge  the  agent.     There  is  a  third  case;  the  seller 
may,  in  his  invoice  and  bill  of  parcels,  mention  both  principal 
and  agent :  he  may  debit  A.  as  a  purchaser  for  goods  bought 
through  B.,  his  agent.    In  that  case,  he  thereby  makes  his 
election  to  charge  the  principal,  and  cannot  afterwards  resort  to 
[  *di  ]       the  agent.     "^The  general  principle  is,  that  the  seller  shall  have 
his  remedy  against  the  principal,  although  he  may  by  electing 
to  take  the  agent  as  his  debtor,  abandon  his  right  against  the 
principal.     The  present  case  differs  from  any  of  those  which 
I  have  mentioned.     Here  the  agent  purchased  the  goods  in  his 
own  name.    The  name  of  the  principal  was  not  then  known  to 
the  seller,  but  it  afterwards  came  to  his  knowledge.     It  seems 
to  me  to  be  more  consistent  with  the  general  principle  of  law, 
that  the  seller  shall  have  his  remedy  against  the  principal,  rather 
than  against  any  other  person,  to  hold  in  this  case  that  the  seller, 
who  knew  that  there  was  a  principal,  but  did  not  know  who  that 
principal  was,  may  resort  to  him  as  soon  as  he  is  discovered. 
Here  the  agent  did  not  communicate  to  the  seller  sufficient 
information  to  enable  him  to  debit  any  other  individual.     The 
seller  was  in  the  same  situation,  as  if  at  the  time  of  the  contract 
he  had  not  known  that  there  was  any  principal  besides  the  person 
with  whom  he  was  dealing,  and  had  afterwards  discovered  that 
the  goods  had  been  purchased  on  account  of  another ;  and,  in 
that  case,  it  is  clear  that  he  might  have  charged  the  principal. 
It  is  said,  that  he  ought  to  have  ascertained  by  enquiry  of  the 
agent  who  the  principal  was,  but  I  think  that  he  was  not  bound 
to  make  such  enquiry,  and  that  by  debiting  the  agent  with  the 
price  of  the  goods,  he  has  not  precluded  himself  from  resorting 
to  the  principal,  whose  name  was  not  disclosed  to  him.    It  might 
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have  been  made  a  question,  whether  it  was  not  a  defence  to  this      Thomson 
action  that  the  principal  resided  in  Scotland.     But  that  was  not    davbnpobt. 
a  point  made  at  the  trial,  nor  noticed  in  the  bill  of  exceptions ; 
we  cannot,  therefore,  take  it  into  our  *consideration.     For  the       [  *92  ] 
reasons  already  given,  I  think  the  plaintiff  is  entitled  to  recover. 

Jvdgment  affirmed. 

Parke,  J.,  having  been  concerned  as  counsel  in  the  cause, 
gave  no  opinion. 


SINCLAIR  AND  Anothee  v.  BOWLES.t  1829. 

Feb,  6. 

(9  Bam.  &  Cress.  92—94  ;  S.  0.  4  Man.  &  By.  1 ;  7  L.  J.  K.  B.  178.)  

r  92  1 
Where  A.  undertook,  for  a  specific  sum  of  money,  to  repair  and  make 

perfect  a  given  article,  then  in  a  damaged  state,  and  did  repair  it  in  part, 
but  did  not  make  it  perfect ;  it  was  held,  that  he  could  not,  in  an  action 
of  assumpsit,  recover  for  the  value  of  the  work  done  and  materials  found. 

This  was  an  action  of  assumpsit  for  work  and  labour  done, 
and  materials  found  and  provided,  and  goods  sold,  &c.  brought 
by  the  plaintiffs,  who  were  glass-cutters  and  benders,  against  the 
defendant,  who  was  a  tavern-keeper.  At  the  trial  before  Parke,  J., 
at  the  London  sittings  in  this  Term,  the  plaintiffs  proved  that 
they  had  repaired  three  glass  chandeliers  for  the  defendant,  and 
that  10{.  was  a  reasonable  price  for  the  work  done,  and  materials 
provided.  On  the  part  of  the.  defendant  it  was  proved,  that  in 
April  last  one  of  the  plaintiffs  called  upon  him,  and  asked  if  he 
wanted  any  new  chandeliers ;  the  defendant  said  he  did  not,  but 
that  he  wanted  some  old  ones  repaired :  he  desired  the  plaintiff 
to  look  at  them  minutely,  and  to  say  what  he  could  do  them  for. 
The  plaintiff  at  first  said  he  would  do  them  for  82.  The  defendant 
observed,  that  a  great  deal  must  be  done  to  them,  that  three 
arms  were  wanting,  and  that  if  the  plaintiff  would  do  them 
complete,  so  as  to  look  well,  he  would  give  102.  The  plaintiff 
then  looked  at  them  again,  and  said  he  would  make  them 
complete  for  that  sum.    On  the  following  day  the  *plaintiff  came       [  *^^  ] 

+  Cited  and  followed  in  judgment      L.  E.  2  C.  P.  6&1,  661,  36  L.  J. 
of  the  Court,  delivered  by  Black-      C.  P.  831,  337.— B.  C. 
BUBN,  J.  in  Appleby  v.  MyerB  (1867) 
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fixcLAiB  to  take  them  away ;  and  the  defendant  then  told  him  not  to  take 
Bowles,  them  away  unless  he  would  make  them  complete  for  the  10/. 
The  plaintiff  took  them  away.  They  were  brought  back  in  a 
few  days.  They  had  been  cleaned,  and  some  icicles  and  drops 
supplied,  but  they  were  not  in  a  perfect  state.  One  of  the  arms, 
which  was  perfect  when  it  was  taken  away,  was  broken,  and 
several  of  the  spangles  and  icicles  damaged ;  and,  in  one  of  the 
chandeliers,  the  scroll,  which  had  been  sent  damaged,  was  brou<;ht 
back  in  the  same  state.  Upon  this  the  defendant  refused  to  give 
the  plaintiff  an  order  for  the  money.  It  was  contended,  on  the 
part  of  the  plaintiffs,  that  even  if  the  jury  believed  the  evidence 
given  on  the  part  of  the  defendant,  the  plaintiffs  were  entitled 
to  recover  for  the  work  actually  done,  and  materials  provided  for 
the  chandeliers.  The  learned  Judge  was  of  opinion  that  the 
contract  between  the  parties  was  entire,  and  that  the  plaintiffs 
were  not  entitled  to  recover  at  all,  unless  they  had  made  the 
chandeliers  perfect,  according  to  the  contract ;  but,  in  order  to 
save  expense  to  the  parties,  he  left  it  to  the  jury,  upon  the 
evidence,  to  say,  first,  whether  the  contract  had  been  substan- 
tially completed,  according  to  the  intention  of  the  parties  ?  And, 
if  it  had  not,  secondly,  whether  the  defendant  had  derived  any 
benefit,  and  to  what  amount,  for  the  work  done?  The  jury 
found  first,  that  the  contract  had  not  been  performed ;  and, 
secondly,  that  the  defendant  had  derived  benefit  from  the  work 
done,  to  the  amount  of  51.  The  learned  Judge  then  directed 
a  nonsuit,  but  reserved  liberty  to  the  plaintiffs  to  move  to  enter 
a  verdict  for  51. 

[  9*  ]  Gumey  now  moved  accordingly : 

The  defendant,  having  derived  benefit  from  the  work  done  by 
the  plaintiffs,  is  in  justice  bound  to  pay  for  it. 

(Bayley,  J. :  The  contract  was  entire — the  defendant  having 
never  been  discharged  from  his  obligation  to  complete  it.) 

Where  an  entire  contract  for  goods  is  performed  in  part,  and 
some  of  the  goods  have  been  delivered,  and  the  vendee  does  not 
return  them  upon  the  failure  of  the  vendor  to  perform  his  part 
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of  the  contract,  the  vendor  may  bring  an  action  for  the  value  of      Sinclair 
the  goods  delivered,  although  he  is  liable  to  a  cross  action  for      bow'les. 
the  breach  of  his  contract.     Here  the  plaintiff  not  only  cleaned 
the  chandeliers,  but  he  provided  icicles  and  drops :  the  things 
80  provided  ought  to  have  been  returned. 

Lord  Tbntbrden,  Ch.  J. : 

The  plaintiff  ought  to  have  demanded   those  articles.     The 

contract  between  the  parties  was,  that  the  plaintiff  should  make 

the  chandeliers  perfect  for  102.     The  plaintiff  has  not  performed 

his  part  of  the  contract,  and  cannot,  therefore,  recover  any  thing 

in  this  form  of  action. 

Ride  refused. 


REX  V.  The  MERSEY  and  IRWELL 
NAVIGATION   CO.f 

(9  Barn.  &  Cress.  95—113 ;  S.  C.  4  Man.  &  Ry.  84 ;  7  L.  J.  M.  C.  70.) 

By  an  Act  of  Parliament,  certain  persons  were  authorised  to  make  the 
rivers  Mersey  and  Irwell  navigable  from  L.  to  H.,  and  to  maintain  such 
navigation;  and,  for  those  purposes,  to  clear,  cleanse,  scour,  open, 
enlarge,  or  straighten  the  river,  and  to  dig  and  cut  the  banks,  and  to 
make  new  cuts,  trenches,  or  passages  for  water  through  lands  adjoining, 
and  to  build  bridges,  sluices,  locks,  &c.,  and  to  do  all  other  things 
necessary  for  making  and  maintaining  the  navigable  passage,  first 
giving  satisfaction  to  the  owners  of  lands;  and,  in  consideration  of 
the  expenses  to  be  incurred,  the  undertakers  were  authorised  to  take 
for  their  own  proper  use  and  behoof  certain  tolls.  The  imdertakers 
made  the  river  navigable,  scoured  and  cleansed  the  same,  and  purchased 
lands  for  towing-paths  and  cuts :  Held,  that  they  were  not  liable  to  be 
rated  to  the  poor  for  land  taken  for  the  purpose  of  the  navigation,  because 
they  were  not  occupiers  of  that  land,  but  had  a  mere  easement  in  it ; 
secondly,  that  they  were  liable  to  be  rated  for  the  new  cuts ;  thirdly, 
that  they  were  liable  to  be  rated  for  the  wears,  locks,  and  dams  erected 
on  their  own  lands. 

Upon  appeal  against  an  assessment  made  by  the  churchwardens 
and  overseers  of  the  poor  of  the  township  of  Barton-upon-Irwell, 
in  the  county  of  Lancaster,  for  the  relief  of  the  poor  of  the  said 
township,  whereby  the  defendants  were  rated  as  owners  and 

t  Cited  in  the  argument,  and  dis-      Drainage  Co.,  *95,  A.  C.  117,  132,  64 
tinguished  in  the  judgment  of  Lord      L.  J.  M.  C.  113,  121. — R.  C. 
Davey,  in  Holywell  Union  v.  Halkyn 


1829. 
Feb.  7. 
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Bbz         occupiers  on  an  annual  charge  of  2,9082. 7s.  6i.,  for  land  taken 

Mebsey  and  and  used  for  the  Mersey  and  Irwell  navigation,  towing-paths, 

Navigation  ^^^^^*  ^.nd  tonnage  arising  therefrom.     The  Sessions  amended 

Co-  the  rate,  by  reducing  the  sum  of  2,908Z.  7«.  6d.  to  2,600/.,  upon 

the  ground  that  the  amount  of  tonnage  was  overvalued,  subject 

to  the  opinion  of  this  Court  on  the  following  case  : 

By  an  Act  of  7  Geo.  I.,  entitled  "  An  Act  for  making  the  rivers 
Mersey  and  Irwell  navigable  from  Manchester  to  Liverpool,  in 
the  county  of  Lancaster,"  certain  persons  therein  nominated 
as  undertakers,  their  heirs  and  assigns,  were  authorized,  at  their 
proper  costs  and  charges,  to  make  the  rivers  Mersey  and  Lrwell 
navigable  and  passable  for  boats,  barges,  lighters,  and  other 
vessels,  from  Liverpool  to  Hunt's  Bank,  in  Manchester ;  and  to 
maintain  and  use  such  navigation  by  themselves  or  others,  in 
such  manner  in,  by,  through,  and  upon  the  said  rivers,  as  they 
[  *96  ]  should  think  fit ;  and  for  those  purposes  *to  clear,  scour,  open, 
enlarge,  or  straighten  the  rivers  Mersey  and  Lrwell,  and  to  dig  or 
cut  the  banks  thereof ;  and  to  make  any  new  cuts,  trenches,  or 
passages  for  water,  in  or  through  the  lands  and  grounds  adjoining 
or  near  unto  the  said  rivers,  or  either  of  them,  as  should  be 
necessary  for  the  navigation  of  boats  and  other  vessels,  and  any 
way  necessary  for  the  convenient  carrying  on  and  effecting  the 
said  undertaking,  were  it  the  soil  or  ground  of  his  Majesty,  or  of 
any  other  person  whatsoever ;  and,  if  necessity  required,  to  cut 
and  remove  trees,  gravel  beds,  &c.  which  might  hinder  the 
navigation  ;  and  to  build  and  erect  on  or  over  the  said  rivers  or 
lands  adjoining  or  near  to  the  same,  or  the  said  new  cuts,  trenches, 
or  passages  so  to  be  made,  such  and  so  many  bridges,  sluices, 
locks,  wears,  and  other  works  as  should  be  necessary,  where 
they  should  think  fit,  and  to  alter,  repair,  increase,  enlarge,  and 
amend  the  same ;  to  make  and  use  necessary  ways  and  passages 
for  carrying  goods,  &c.  upon,  to,  or  from  the  said  rivers,  passages, 
trenches,  or  cuts ;  to  amend,  heighten,  or  alter  any  bridges,  or 
to  turn  or  alter  any  highways  in,  upon,  or  near  to  the  said  rivers, 
cuts,  &c. ;  and  to  pull  down,  alter,  or  demolish  any  mill,  wear, 
or  other  obstruction  upon  or  contiguous  to  the  rivers,  cuts,  &c. ; 
to  set  out  and  make  towing-paths  for  towing  boats  and  other 
vessels  passing  in  or  upon  the  said  rivers  or  cuts,  &c. ;  and  to 


VOL.  XXXII.]       1829.     K.  B.     9  B.  &  C.  96— 98.  593 


do  all  other  things  necessary  for  making  and  maintaining  the         Rex 
navigable  passage  of  the  rivers,  or  for  the  improvement  thereof,    merfey  and 
the  undertakers  or  their  heirs  doing  as  little  damage  as  might    jj^yJ^Ytwn 
be ;  first  giving  satisfaction  to  the  respective  owners  of  such  Co. 

mills,  wears,  lands,  tenements,  or  hereditaments  as  should  be 
pulled  down,  demolished,  altered,  dug  up,  cut,  removed,  *or  [  *97  ] 
otherwise  made  use  of  or  damaged  by  carrying  on  or  maintaining 
the  navigation.  And  it  was  further  enacted,  that  in  consideration 
of  the  great  charges  and  expenses  the  undertakers,  their  heirs  or 
assigns,  would  be  at,  not  only  in  making  the  rivers  navigable, 
but  also  in  making,  erecting,  repairing,  cleansing,  maintaming, 
keeping  up,  and  continuing  the  wears,  works,  locks,  dams,  sluices, 
bridges,  and  other  matters  necessary  to  be  made  as  aforesaid,  it 
should  be  lawful  for  them,  &c.  and  no  others,  at  all  times  there- 
after to  demand,  receive,  recover,  and  take  for  their  own  proper 
use  and  behoof,  in  respect  of  their  charges  and  expenses  afore- 
said, for  all  and  every  such  coal,  cannel,  stone,  timber,  and  other 
goods  and  commodities  whatsoever,  as  should  be  carried  or  con- 
veyed in  any  boat,  barge,  lighter,  or  other  vessel  in,  upon,  to,  or 
from  any  part  of  the  said  rivers  Mersey  and  Irwell,  between  Bank 
Key  and  the  said  place  called  Hunt's  Bank,  in  Manchester  afore- 
said, such  rates  and  duties  for  tonnage,  over  and  besides  what 
should  be  paid  for  freight  or  carriage  of  the  said  goods,  as  the 
undertakers,  &c.  should  think  fit,  not  exceeding  8«.  4d.  for  every 
ton  of  such  coal,  cannel,  &c. ;  and  so  proportionally  for  every 
greater  or  less  quantity  or  weight,  the  same  rates  and  duties  to 
be  paid  at  such  places  near  to  the  said  river,  and  in  such  manner 
as  the  undertakers,  &c.  think  fit.  And,  after  reciting  that  it 
would  be  necessary  in  some  places  to  haul  and  tow,  up  and  down 
the  said  rivers,  boats  and  other  vessels  by  the  streagth  of  men, 
horses,  engines,  and  other  means,  it  was  further  enacted,  that  it 
should  be  lawful  for  the  undertakers,  &c.  to  set  up,  and  for  their 
boatmen,  &c.  passing  or  navigating  in  or  upon  *the  said  rivers,  t  ^98  ] 
or  in  or  upon  any  cuts,  streams,  or  passages  that  should  be  made 
use  of  as  aforesaid,  winches  and  other  engines  in  convenient 
places ;  and  by  and  with  the  same,  by  strength  of  men,  horses, 
or  beasts  going  upon  the  said  banks  or  land  near  to  the  said 
rivers,  streams,  cuts,  or  passages  in  convenient  manner,  without 
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Rex  the  let  or  hinderance  of  any  persons  whatsoever,  to  draw,  tow, 
Mekset  axd  ^^  haul,  up  or  down  the  said  rivers,  barges,  boats,  lighters,  and 
Navigation  ^^^^  vessels.  And  it  was  thereby  further  enacted,  that  they 
('o.  should  (where  wanting),  at  their  own  costs  and  charges,  make, 
set  up,  and  from  time  to  time  maintain,  convenient  gates  and 
bridges,  passages,  and  stiles  in  all  the  hedges  and  fences  in  the 
towing-paths  to  be  set  out  as  aforesaid,  and  over  the  new  cuts, 
trenches,  and  passages  for  water  so  to  be  made,  where  necessary 
for  the  occupiers  of  lands,  tenements,  and  hereditaments  there- 
unto adjoining,  to  come  at  their  lands  for  the  use  and  occupation 
of  the  same,  in  such  manner  as  the  commissioners  appointed  by 
that  Act  should  order  and  direct.  And  it  was  further  enacted, 
that  if  they,  &c.  should,  in  pursuance  of  the  powers  given  by  the 
said  Act,  raise  the  water  in  the  rivers  Mersey  and  Irwell  above 
its  ancient  or  usual  height,  whereby  the  adjacent  lands  might 
be  more  liable  to  be  overflowed  or  damaged  than  they  had 
formerly  been,  that  then  they  should,  at  their  own  proper  costs 
and  charges,  from  time  to  time  cause  the  banks  of  the  said 
rivers,  and  of  all  such  streams,  trenches,  or  brooks  as  come  into 
the  said  rivers,  or  either  of  them,  to  be  proportionally  raised, 
heightened,  and  strengthened  where  need  should  require,  so  as 
the  two  banks  should  be  able  to  contain  the  water  at  such  its 
[  *99  ]  raised  height ;  and  also  should  maintain  "^and  repair  the  banks 
as  often  as  occasion  should  require ;  and  if  they,  in  pursuance 
of  the  powers  aforesaid,  should  make  any  cuts,  trenches,  or 
passages  for  water,  by  reason  whereof,  or  if  by  means  of  the 
navigation  to  be  made  as  aforesaid,  any  persons  should  not  have 
convenient  ingress  or  egress  into  or  out  of  their  lands,  tenements, 
or  other  hereditaments,  as  they  before  that  time  had,  or  as 
occasion  should  require,  then  the  undertakers  should,  at  their 
own  proper  costs  and  charges,  make,  erect,  and  maintain  such 
sufficient  bridges  or  other  sufficient  passages  over  or  near  to 
every  such  new  cut,  &c.  as  by  the  said  commissioners  should  be 
directed.  And  it  was  further  enacted,  that  the  said  rivers 
Mersey  and  Irwell  for  ever  thereafter  should  be  esteemed  navig- 
able from  Liverpool  to  Hunt's  Bank  in  Manchester,  and  that  all 
the  King's  subjects,  with  their  goods  and  merchandize,  might 
have  their  free  passage  upon  the  said  rivers,  or  any  part  thereof. 
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between  Liverpool  and  Hunt's  Bank,  with  boats  and  other  vessels,         Bex 
and  all  necessary  and   convenient   liberties  for  navigating  the   mbbottand 
same  without  any  hinderance  from  any  persons   whatsoever,    ^^[J^^twn 
paying  such  rates  or  duties  as  were  appointed  by  that  Act  to  be  Co. 

paid  to  the  undertakers,  their  heirs  or  assigns.  And,  after  reciting 
that  the  river  Mersey  had  been  theretofore  and  then  was  navig- 
able from  Liverpool  to  Bank  Key,  it  was  further  enacted,  that 
all  goods,  &c.  (as  theretofore  the  same  had  been)  should  be  and 
remain  free  from  paying  any  toll,  duty,  or  tonnage  to  the  under- 
takers, their  heirs  and  assigns,  between  Liverpool  and  Bank 
Key.  And  by  another  Act  of  Parliament,  of  the  4  Geo.  III.,  the 
then  proprietors  and  undertakers  were  incorporated  by  the  name 
of  "  The  Company  of  Proprietors  of  the  Mersey  *and  Irwell  [  •lOO  ] 
Navigation,"  and  invested  with  the  same  powers  as  were  given 
by  the  former  Act. 

The  appellants  and  the  undertakers,  from  whom  they  derive 
their  title,  have  at  very  heavy  costs  and  charges,  and  in  pur- 
suance of  the  powers  granted  to  them  by  the  Act,  made  and 
maintained,  and  still  do  maintain  and  continue  navigable  the 
said  rivers  from  Liverpool  to  Manchester.  They  have  made  (and 
kept  in  order,  by  repairing  with  gravel  and  sand,)  towing-paths 
by  the  side  of  the  whole  line  of  the  navigation,  by  cutting  away 
the  brows,  levelling  of  the  lands,  and  erecting  bridges  over  brooks 
and  ditches  crossing  the  towing-paths;  they  pay  rent  for  the 
towing-paths  along  some  parts  of  the  line ;  wherever  they  have 
not  bought  land,  they  pay  rent  for  the  towing-paths.  The  towing- 
paths  are  not  fenced  oflf  from  the  adjoining  land  except  in  a  few 
places,  and  in  these  instances  the  fences  have  been  made,  and- 
are  maintained  by  the  owners  of  the  adjoining  land,  and  not  by 
the  appellants.  But  gates  have  been  erected  by  the  Company 
at  the  fences  between  adjoining  fields,  where  the  land-owners  have 
required  it  to  prevent  cattle  trespassing,  and  such  gates  are 
maintained  by  the  appellants.  The  banks  between  the  river  and 
the  towing-path  have  been  repaired  sometimes  by  the  appellants, 
but  chiefly  by  the  land-owners ;  who  have,  in  that  case,  been 
supplied  by  the  appellants  with  stone  and  materials  at  a  low 
price  to  induce  them  to  make  such  repairs.  When  the  navigation 
is  impeded,  the  appellants  scour  and  dredge  the  river,  applying 
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Bex         the  gravel  and  sand  so  taken  out  to  the  repah-s  of  the  towmg- 

MBBSEy  AND  paths,  and  selling  the  surplus  when  they  have  more  gravel  or 

NavioaSon  ^^^  '^^^  ^®  necessary  for  that  purpose.     In  several  parts  of  the 

Co.         *navigation,  the  appellants  have  made  new  navigable  cuts,  con- 

[  ^^^^  ^      necting  different  parts  of  the  river :  three  such  cuts  of  the  breadth 

of  eight  yards  each,  and  being  altogether  988  yards  in  length, 

have  been   made,  and   are  now  used  by  the  appellants  in  the 

township  of  Barton-upon-Irwell.     The  land  necessary  for  these 

cuts  belongs  to  the  appellants,  and  was  taken  by  them  under  the 

powers  of  the  Act,  and  compensation  made  to  the  land-owners 

pursuant  thereto.      The  length  of  the  navigation  within  the 

township  of  Barton-upon-Irwell  is  nine  miles  seven  furlongs. 

Six  miles  and  a  half  of  the  towing-path  is  within  the  township 
of  Barton-upon-Irwell,  and  the  residue  thereof  is  in  other  town- 
ships. There  are  several  wears  and  locks  on  the  navigation, 
erected  and  maintained  by  the  appellants,  within  the  township 
of  Barton-upon-Irwell ;  and  the  surplus  water  held  up  by  one  of 
the  said  wears  is  taken  from  the  appellants  by  the  proprietors  of 
a  neighbouring  mill,  who  pay  an  annual  rent  to  the  appellants 
for  it.  A  very  large  traffic  is  carried  along  the  navigation  in 
flats  and  other  vessels,  belonging  in  part  to  the  appellants,  and 
the  residue  to  other  persons,  who  employ  them  in  the  carriage 
of  goods  between  Manchester  and  Liverpool.  The  tonnage 
actually  received  by  the  appellants  from  other  persons,  together 
with  the  tonnage  which  would  be  received  by  them  if  the  vessels 
so  employed  by  themselves  were  the  property  of  other  persons, 
amounts  to  a  large  sum  ;  and  the  proportion  thereof  payable  in 
respect  of  the  length  of  the  navigation  and  towing-paths,  in  the 
township  of  Barton-upon-Irwell,  amounts  to  the  sum  of  2,600Z. 
The  appellants  contended,  that  they  were  not  rateable  at  all  for 
[  •102  ]  or  in  *respect  of  the  property  rated ;  or,  if  rateable  at  all,  that 
they  were  only  rateable  for  and  in  respect  of  the  cuts,  and  not 
in  respect  of  the  rest  of  the  navigation  and  towing-paths ;  and 
that,  in  such  case,  they  ought  only  to  be  rated  in  the  propor- 
tionate part  of  the  sum  of  2,600i.,  which  should  be  considered 
payable  in  respect  of  the  said  cuts ;  and,  further,  that  they  were 
not  rateable  for  tonnage  upon  their  own  vessels,  which  paid  no 
such  duty.    But  the  Court  of  Quatter  Sessions  held,  that  they 
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were  liable  to  be  rated  for  the  whole  line  of  navigation  within  Rex 

the  township  of  Barton,  in  respect  of  the  land  taken  and  used  by  mbbsby  and 

them  for  the  Mersey  and  Irwell  navigation,  the  towing-paths,  sIvjoj^os 

wears,  locks,   cuts,  and  sluices,  but  assessed  the  annual  value  ^o- 
of   the  profits  at   2,600Z.,  and  ordered   the  sum  to  be  reduced 
accordingly. 

[After  argument :] 

Lord  Tbntbbden,  Ch.  J. :  [  108  ] 

I  am  of  opinion  that  the  Company  of  Proprietors  are  not 
rateable  for  the  ancient  bed  of  the  navigable  part  of  the  river ; 
and,  inasmuch  as  the  rate  which  the  Sessions  have  affirmed  is 
made  on  them  as  occupiers  of  that  part  of  the  navigable  ancient 
bed  of  the  river  which  is  situate  in  the  township  of  Barton-upon* 
Irwell,  the  order  of  Sessions  must  be  quashed.  It  does  not 
follow,  however,  that  the  whole  rate  ought  to  be  quashed  by  this 
Court  even  on  these  proprietors,  much  less  the  whole  rate  on  the 
whole  parish.  Some  matters  there  are  which,  according  to  the 
present  state  of  the  case,  appear  to  be  rateable  ;  such  as  the  new 
cuts,  which  are  made  through  the  soil  of  which  the  proprietors 
were  actual  purchasers.  They  must  be  considered,  in  respect  of 
those  cuts,  in  the  same  light  as  the  proprietors  of  any  ordinary 
canal.  So  of  the  locks,  and  the  only  question  will  be  as  to  the 
amount.  I  say  nothing  about  the  towing-paths  ;  for  there  seems 
to  be  some  question  whether  the  facts,  as  to  the  length  of  those 
in  the  township,  are  correctly  stated.  But  inasmuch  as  there  is 
one  sum  now  applied  to  a  subject  for  which  the  Company  are 
not  rateable,  joined  with  a  subject-matter  for  which  I  think  they 
are  rateable,  the  inclination  of  my  mind  is  to  quash  the  order 
of  Sessions,  and  send  the  case  to  them  that  they  may  rate  such 
parts  as  are  rateable  according  to  their  own  judgment,  if  they 
can  come  to  any  proper  conclusion  upon  the  question. 

Bayley,  J. : 

When  this  question  was  first  presented  to  my  consideration  in 
the  case  of  Rex  v.  ThomaSy^  it  struck  me  that  the  Company  were 

t  See  the  next  case  (p.  601 ,  post). 
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Bex  liable  to  be  rated  in  respect  of  the  navigation  and  the  other 
MRB8ETAXD  propert J ;  but,  *on  further  consideration,  I  think  that,  with 
Navioatiok  reference  to  the  navigation,  viz.  the  navigable  bed  of  the  river, 
^'  I  was  wrong.  In  order  to  make  them  rateable  they  must  be 
[  lv»  J  within  the  words  of  the  48rd  of  Elizabeth,  "  occupiers  of  lands 
or  houses ;  "  and  it  struck  me  at  first,  that  inasmuch  as  they  had 
a  right  to  have  the  bed  and  banks  of  the  river  upheld  to  hold  the 
water,  which  water  they  were  to  use,  they  might,  perhaps,  be 
called  the  occupiers  of  that  land  which  was  so  covered  with 
water,  and  which  held  the  water  so  afterwards  to  be  used.  But, 
when  after  considering  the  subject,  I  find  that  they  can  maintain 
no  description  of  action  which  an  occupier  generally  is  capable 
of  maintaining;  I  am  now  disposed  to  think,  that  the  correct 
view  of  the  case  is  not  that  they  are  occupiers  of  the  land  covered 
with  water,  but  that  they  had  an  easement  only  in  the  land. 
Where  the  proprietors  of  a  canal  purchase  the  land,  and  are 
themselves  owners  of  the  soil,  they  are  rateable,  on  the  principle 
that  they  are  the  occupiers  of  the  soil  which  belongs  to  them ; 
but,  in  this  case,  the  soil,  so  far  as  we  can  form  any  judgment, 
does  not  belong  to  this  Company.  They  have  only  a  qualified 
right  to  use  the  land,  to  deepen  the  channel  of  the  river,  and 
make  the  soil  fit  for  the  purpose  of  holding  the  water,  which 
water  they  are  afterwards  to  use ;  but  subject  to  the  right  of 
navigation  being  vested  in  them,  and  subject  to  the  right  they 
have  that  the  soil  shall  continue  to  hold  the  water  in  which  the 
navigation  is  to  take  place,  the  soil  remains  in  the  ownership 
and  occupation  of  those  persons  to  whom  that  soil  originally 
belonged.  When  the  Company  make  cuts  under  the  powers  of 
the  Act  of  Parliament,  which  authorizes  them  to  buy  the  land 
for  the  purpose  of  making  these  cuts,  they  are,  with  reference 
[  •110  ]  *to  those  cuts,  proprietors  and  occupiers  of  land,  and  therefore 
rateable  in  respect  of  that  land.  As  they  have  a  right  also  to 
erect  wears,  and  dams,  and  locks,  those  wears,  and  dams,  and 
locks,  being  on  their  own  land,  become  their  own  real  property  ; 
and  they  are  the  occupiers  of  that  land  on  which  those  wears, 
dams,  and  locks  respectively  are,  and  they  are  therefore  rateable 
in  respect  of  them.  But,  for  the  reasons  I  have  given,  (which  I 
have  thought  right  to  state,  having  on  a  former  occasion  expressed 
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an  opinion  that  the  navigation  was  rateable,)  I  am  of  opinion         Rbx 
that  they  are  not  liable  to  be  rated  for  the  navigation.     It  seems    hebsey  ind 
to  me,  therefore,  that  the  proper  course  is  to  send  the  rate  down    j^^^vioatwn 
to  the  Sessions  for  amendment.    For,  if  the  rate  be  quashed,  Co. 

this  consequence  will  ensue ;  namely,  that  a  rate  will  be  levied 
in  respect  of  the  bygone  time,  and  the  former  overseers  of  the 
parish  will  be  reimbursed  by  rates  to  be  levied,  not  on  the  persons 
who  were  occupiers  at  the  time  when  the  expenditure  took  place, 
but  by  a  rate  on  those  persons  who  have  become  occupiers  since 
that  time.  For  these  reasons  I  think  the  case  ought  to  go  liack 
to  the  Sessions,  that  they  may  rate  those  parts  of  this  property 
which  ought  to  be  rated. 

LiTTLEDALE,  J.  : 

I  am  entirely  of  the  same  opinion,  that  the  principal  subject 
of  this  rate,  viz.  the  navigation,  is  not  rateable,  and  I  think  the 
case  ought  to  go  back  to  the  Sessions  to  have  the  rate  amended. 
The  inconvenience  mentioned  by  my  brother  Baylby  would  cer- 
tainly arise  if  the  rate  were  quashed  entirely;  but  for  that,  I 
should  have  thought  it  more  convenient  that  this  part  of  the 
rate  should  have  been  quashed  altogether.  It  seems  to  me  there 
may  be  some  diflSculty  (but  we  *have  nothing  to  do  with  that)  in  [  •m  ] 
ascertaining  how  these  locks  and  towing-paths  are  to  be  rated. 
The  rate  is  an  entire  rate  on  the  whole  profits,  and  I  do  not  see 
how  it  is  possible  to  say  how  much  a  lock  or  a  towing-path  pro- 
duces. Suppose  they  were  to  make  2,000Z.  annual  tolls,  how 
can  it  be  ascertained  what  proportion  of  that  sum  is  contributed 
by  the  locks  and  towing-paths.  That,  however,  is  a  question  for 
the  Sessions. 

Parke,  J. : 

I  agree  with  the  rest  of  the  Court  in  thinking  that  the  order  of 
Sessions  should  be  quashed.  The  question  has  been  argued  with 
much  ability,  and  at  last  is.  reduced  to  a  very  simple  point, 
namely,  whether  we  can  pronounce  that  these  defendants  are 
on  this  finding  "occupiers  of  lands?"  If  they  are  occupiers 
of  lands,  they  are  rateable ;  if  they  are  not  occupiers  of  lands, 
they  are  not  rateable.    Many  of  the  early  cases  of  rateability 
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Bex  seem  to  have  proceeded  upon  a  disposition  of  the  Court 
Mbbsky  and  (pardonable,  but  perhaps  not  strictly  correct,)  to  extend  the 
Navigatwx  op^^^^io^  of  the  statute  of  Elizabeth,  so  as  to  include  as  large 
Co.  a  fund  as  possible  in  the  rate.  The  law  on  this  subject  was 
at  length  settled  in  the  case  of  Williams  v.  Jones  A  It  is  clear 
from  that  case,  that  no  one  can  be  rated  unless  he  be  an  inhabi- 
tant or  occupier,  and  these  defendants  are  not  inhabitants. 
The  question  then  is,  whether  they  are  occupiers  of  land  ?  If 
they  have  a  mere  easement  they  are  not  rateable.  Persons  who 
have  a  right  of  common,  a  right  of  way-leave,  or  a  right  of  ferry, 
are  not  rateable.  This  subject-matter  of  rate  cannot  be  well 
distinguished  from  the  case  of  a  ferry  from  which  the  owner 
[  *ii2  ]  of  the  ferry  derives  *a  particular  benefit,  and  from  the  use  of 
which  the  public  also  derive  a  benefit.  In  Williams  v.  Jones,  j 
the  owner  of  the  ferry  had  repaired  the  landing-place,  which  was 
parcel  of  a  highway  on  the  bank  of  the  river,  and  had  a  post 
fixed  in  the  ground  there,  to  which  the  boats  were  usually 
moored,  and  yet  he  was  held  not  to  be  the  occupier  of  the 
highway,  though  he  had  a  special  power  and  privilege  as  to  a 
part  of  it.  Now  in  this  case  it  is  quite  clear  that  as  to  the  bed  of 
the  river,  the  Mersey  and  Irwell  Navigation  Company  had  only 
a  special  power,  they  had  not  the  exclusive  occupation  of  any 
part  of  it.  It  seems  to  me,  therefore,  they  are  not  rateable  for 
the  bed  of  the  river.  No  person  can  be  an  occupier  unless  he  has 
the  exclusive  right  to  enjoy  some  portion  of  the  soil.  It  will  be 
found  that  that  obtains  in  the  case  of  the  gas  companies.  There 
the  companies  who  have  gas-pipes  have  the  exclusive  right  to  enjoy 
a  portion  of  the  soil ;  they  have  the  exclusive  right  of  occupying  by 
means  of  these  pipes  that  portion  of  the  soil  in  which  the  main  is. 
But  in  this  case,  the  Company  have  no  exclusive  right  to  occupy 
any  part  of  the  soil  of  the  bed  of  the  river.  As  to  the  locks,  if  it 
shall  appear  that  the  property  of  the  soil  (where  the  locks  are 
made)  is  in  the  Company,  they  will  be  rateable.  As  to  the  cuts 
made  at  the  outset  of  the  navigation  (the  property  being  in  the 
Company),  they  are  rateable  in  respect  of  them.  There  may  be 
a  difficulty  in  fixing  the  quantum  of  rate ;  that,  however,  is  not 
for  us  but  for  the  Sessions  to  settle.  They  will  fix  that  according 
+  11  E.  R.  411  (12  East,  346). 
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to  the  degree  of  productive  value  which  they  may  ascertain  to         Rex 
arise  from  the  occupation  of  this  particular  part  of  the  soil.     It  mersby  and 
seems  clear,  on  the  *whole,  that  in  this  case  the  Company  of  the  xav^oation 
Mersey  and  Irwell  Navigation  are  not  rateable  for  the  bed  of  the  ^o. 

river,  for  they  have  merely  an  easement  in  it.  Probably,  certain  '■  *^^^  -^ 
acts  which  they  have  exercised  might  be  prima  facie  evidence  of 
their  being  owners  of  the  soil ;  but  the  moment  the  statute  is 
looked  at,  it  is  quite  clear  that  those  acts  are  referable  to  the 
powers  they  have  under  the  statute,  and  not  to  any  exclusive  right 
to  the  possession  of  the  soil.  It  seems  to  me,  therefore,  that  they 
are  not  liable  to  be  rated  for  the  bed  of  the  river,  having  only  an 
casement  in  it,  but  that  they  are  liable  to  be  rated  for  the  cuts, 
for  they  are  owners  of  the  soil  of  them,  and  derive  a  benefit  from 
them,  either  directly  in  the  shape  of  toll,  which  they  receive  from 
other  persons,  or  indirectly  in  respect  of  what  they  receive  from 
their  own  customers ;  and  whether  they  receive  it  from  other 
persons  who  pay  toll,  or  receive  it  from  their  own  customers  at 
the  end  of  the  voyage,  makes  no  difference,  as  the  enjoyment  of 
that  land  is  profitable  to  them  in  both  cases,  and  for  that  profit 
they  ought  to  be  rated.  As  to  the  remaining  question,  it  will  be 
whether  they  are  owners  of  the  soil  on  which  the  locks  are 
placed ;  if  they  are,  and  if  they  have  the  land  on  which  the 
locks  are  placed  in  their  use,  if  they  have  the  right  of  posses- 
sion, and  receive  the  profit  arising  on  that,  they  will  be  rateable. 

Lord  Tentbrden,  Ch.  J. : 

All  that  we  can  pronounce  is,  that  we  quash  the  order  of 
Sessions :  the  rate  is  not  brought  up  before  us. 

Order  of  Sessions  quashed. 


THE  KING  V.  THOMAS.f  J^^p. 

'  Feb,  9. 

(9  Barn.  &  Cress.  114 — 129;  S.  C.  nom.  /?.  v.  Avoit  Navujativn  (\t.y  

4  Man.  &  By.  23  ;  7  L.  J.  M.  C.  66.)  [  IH  ] 

By  an  Act  of  Parliament  certain  persons  were  authorised  to  make  the 
river  Avon  navigable  from  B.  to  H.,  and  to  maintain  such  navigation ; 
and,  for  those  purposes,  to  clear,  scour,  open,  enlarge,  or  straighten  the 

t  See  the  preceding  case,  and  Hoft/wef I  Union  v.  Halkyn  Draiiuige  Co.,  cited 
in  note,  p.  o91,  autc — ^R.  C. 
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Bex  river,  to  dig  and  cut  the  banks,  to  make  new  cuts,  trenches,  or  passages 

^'  for  water  through  lands  adjoining ;  and  to  build  bridges,  sluices,  locks, 

Thomas.  ^^  ^^^  to  do  all  other  things  necessary  for  making  and  maintaining  the 

navigable  passage,  first  giving  satisfaction  to  the  owners  of  lands  ;  and 
commissioners  were  appointed  to  settle  what  satisfaction  every  person 
should  have  for  such  proportion  of  his  lands  as  should  be  cut,  dug, 
removed,  or  made  use  of  for  carrying  on  the  undertaking,  and  to  settle 
what  proportion  of  such  purchase- money  or  satisfaction  every  person, 
having  a  particular  estate  or  interest  in  any  of  the  premises,  should  have 
for  his  I'espective  interest ;  and,  in  consideration  of  the  expenses  to  be 
incurred,  tiie  undertakers  were  authorised  to  take,  for  their  own  proper 
use  and  behoof,  certain  tolls.  The  undertakers  made  the  river  navigable, 
scoured  and  cleansed  the  same,  and  made  a  certain  cut  and  lock,  for  the 
purposes  of  the  navigation,  upon  lands  purchased  by  them :  Held,  that 
they  were  not  liable  to  be  rated  to  the  poor  for  the  land  covered  with 
water,  being  part  of  the  river  Avon,  because  they  were  not  occupiers  of 
that  land,  but  had  a  mere  easement  in  it;  secondly,  that  they  were 
liable  to  be  rated  for  the  cut  and  lock. 

Upon  an  appeal  against  a  rate  for  the  relief  of  the  poor  of  the 
parish  of  Eeynsham,  in  the  eoonty  of  Somerset,  whereby  the 
defendant  and  other  proprietors  of  the  navigation  of  the  river 
Avon,  from  Hanham  mills  to  the  city  of  Bath,  were  rated  in  the 
aggregate  som  of  21.  10«.  upon  an  annual  value  of  1002.,  for  or  in 
respect  of  a  lock,  sluice,  cut,  and  land  covered  with  water,  being 
part  of  the  river  Avon  in  the  said  parish,  and  for  profits  arising 
from  the  same  by  carriage  of  merchandize  and  persons  thereupon^ 
being  a  proportionate  part  of  the  tolls  collected  and  received  in 
respect  of  merchandize  and  persons  carried  upon  the  river  Avon, 
from  and  to  Hanham  mills  to  and  from  the  city  of  Bath,  the 
Sessions  amended  the  rate  by  striking  out  the  words  "  and  land 
covered  with  water,  being  part  of  the  river  Avon  in  this  parish," 
and  by  altering  "  lOOZ."  to  5Z.,  and  21.  10«.  to  2«.  6rf.,  subject  to 
the  opinion  of  this  Court  on  the  following  case : 

The  river  Avon  was  made  navigable  soon  after  the  passing  of 
[  •115  ]  the  10  Anne,  c.  8,  entitled  "  An  Act  for  ^making  the  river  Avon, 
in  the  counties  of  Somerset  and  Gloucester,  navigable  from  the 
city  of  Bath  to  or  near  Hanham  mills,"  and  was  so  made  under 
he  authority  of  that  Act  by  the  proprietors  of  the  navigation, 
the  predecessors  of  the  appellants.  By  the  47  Geo.  III.,  entitled 
^*  An  Act  for  enabling  the  proprietors  of  the  navigation  of  the 
river  Avon,  in  the  counties  of  Somerset  and  Gloucester,  from  the 
city  of  Bath  to  or  near  Hanham  mills,  to  make  and  maintain  a 


VOL.  xxxn.]     1829.    K.  B.     9  B.  &  C.  115—116.  603 

horse  towing-path  tor  the  purpose  of  towing  and  hauling  with  Bsz 
horses,  or  otherwise,  boats,  Ughters,  and  other  vessels  up  and  thomas. 
down  the  said  river,''  further  powers  were  given  to  the  said  pro- 
prietors. The  river  has  continued  to  the  time  of  the  rate  navigated 
and  navigable,  and  the  proprietors  have  received  the  tolls,  rates, 
and  duties  given  by  the  Acts,  or  either  of  them,  from  all  passengers 
and  goods  passing  on  the  river.  No  part  of  the  towing-path 
mentioned  in  the  Act  of  the  47  Geo.  III.  is  within  the  parish  of 
Eeynsham.  A  certain  cut  was,  before  the  passing  of  the 
47  Geo.  III.,  made  in  the  respondent  parish  as  part  of  the 
river,  and  a  certain  lock  within  that  parish,  and  in  that  cut, 
was  at  the  same  time  constructed  at  the  expense  of  the  proprietors 
for  the  purposes  of  the  navigation,  and  under  the  provisions 
of  tbe  statute  of  Anne,  and  both  have  been  and  still  are  used 
for  the  same  purposes  by  persons  paying  tolls,  rates,  and  duties 
to  the  proprietors.  And  the  proprietors  have  and  still  do,  under 
the  powers  of  the  statute  of  Anne,  from  time  to  time  as  need 
requires,  clear,  scour,  and  cleanse  the  bed  of  the  river.  The  clear 
annual  amount  of  the  tolls,  rates,  and  duties  received  by  virtue 
of  the  statute  of  Anne  on  the  navigation,  which  is  eleven  miles  in 
length,  is  4,000^.  per  *annum.  The  length  of  the  river  in  the  [  •ne  ] 
respondent  parish  is  three  miles,  the  length  of  the  cut  in  that 
parish  is  800  yards.  No  specific  toll,  rate,  or  duty  is  payable  for 
passing  the  lock  or  cut..  For  the  purposes  of  the  tolls,  rates,  and 
duties,  the  cut  and  lock  are  parts  of  the  navigation  of  the  river. 
The  cut  and  lock  are  substituted  for  the  natural  river.  None  of 
the  appellants  reside  within  the  parish  of  the  respondents.  The 
question  for  the  opinion  of  this  Court  was,  whether  the  appellants 
were  rateable  for  the  whole  or  any  part  of  the  subject-matter  of 
the  rate  ?  If  they  should  be  of  opinion  that  the  whole  is  rate- 
able, the  rate  to  be  confirmed ;  or,  if  they  should  be  of  opinion 
that  the  cut  and  lock  only  are  rateable,  the  rate  to  be  amended 
by  reducing  the  annual  value  to  52.,  and  the  amount  of  assess- 
ment to  2a.  6d.  If  they  should  be  of  opinion  that  the  lock 
only  is  rateable,  then  the  rate  to  be  amended  by  reducing 
the  annual  value  to  2L  10s.,  and  the  amount  of  the  assessment 
to  Is.  Sd.  If  of  opinion  that  no  part  is  rateable,  the  rate  to  be 
quashed. 
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Rex  This  case  was  first   argued  at  the  sittings  in   banc    after 

Thomas.  Michaelmas  Term ;  and  in  the  course  of  that  argument  Bayley,  J. 
intimated  his  opinion  that  the  Company  were  rateable  for  the 
land  covered  with  water;  but  by  the  direction  of  the  Court, 
the  case  was  argued  again  a  second  time  in  the  early  part  of 
this  Term. 


[  128  ]       Lord   Tenterden,  Ch.  J.  now  delivered  the  judgment  of   the 
Court : 

In  this  case  the  rate  was  imposed  in  respect  of  locks,  sluice, 
and  land  covered  with  water,  and  for  profits  arising  from  the 
same.  The  Sessions  on  appeal  amended  the  rate  by  striking  out 
the  words  **  land  covered  with  water."  The  question  in  this  case 
was  precisely  the  same  as  that  in  The  King  v.  The  Company  of 
[  •129  ]  Proprietors  *of  the  Mersey  and  Irivell  Navigation  A  We  were  of 
opinion  in  that  case,  that  the  land  covered  with  water  was  not  in 
the  occupation  of  the  Company  of  Proprietors  of  the  Irwell  and 
Mersey  Navigation,  and,  therefore,  that  they  were  not  rateable  in 
respect  of  the  same  ;  and  upon  the  same  ground  in  this  case,  we 
are  of  opinion  that  the  proprietors  of  the  navigation  are  not 
occupiers  of  the  land  covered  with  water,  being  part  of  the 
river  Avon,  and  are  not  liable  to  be  rated  in  respect  of  the  same ; 
and,  consequently,  the  Court  of  Quarter  Sessions  properly  amended 
the  rate  by  striking  out  the  words,  "  land  covered  with  water, 
being  part  of  the  river  Avon.'*  We  agree  with  the  Quarter 
Sessions  in  deciding,  that  the  cut  or  navigable  canal  which 
was  actually  made  by  this  Company  upon  land  purchased  by 
them,  and  the  lock  which  is  erected  on  such  land,  are  according 
to  all  the  authorities  fit  subjects  to  be  rated  for  the  poor ;  and 
this  our  opinion  being  conformable  to  that  of  the  Quarter 
Sessions,  the  effect  is,  that  the  rule  for  setting  aside  the  order 
of  the  Court  of  Quarter  Sessions  must  be  discharged. 

Order  of  Sessions  confirmed, 
f  P.  591,  ante. 
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FKEAKLEY  v.  EDWAKD  FOX.f  ^^^o. 

Feb.l]. 
(9  Bam.  &  Cress.  130—134;  4  Man.  &  Ry.  18;  7  L.  J.  K.  B.  148.) 


Where  the  payee  and  holder  of  a  promissor}'  note  appoints  the  maker 
his  executor,  the  debt  is  discharged,  and  no  action  can  be  maintained  on 
the  note,  even  by  a  person  to  whom  the  executor  has  indorsed  it. 


[130] 


Assumpsit.  The  first  count  of  the  declaration  stated,  that  the 
defendant  on,  &c.  made  his  promissory  note,  and  thereby 
promised  to  pay  on  demand  to  one  E.  Beeves  in  his  lifetime, 
since  deceased,  or  order  300Z.  and  interest,  and  delivered  the 
note  to  Beeves.  That  Beeves  made  his  will,  and  appointed  E.  C, 
C.  C,  E.  A.,  and  Edward  Fox  executors  thereof;  and  Beeves 
afterwards  died,  and  thereupon  the  said  E.  C,  C.  C,  E.  A.,  and 
Edward  Fox  duly  proved  the  will,  and  took  upon  themselves  the 
burden  of  the  execution  thereof ;  and  afterwards,  and  before  the 
indorsement  hereinafter  next  mentioned,  to  wit,  on,  &c.  C.  C, 
one  of  the  said  executors  died,  and  the  said  E.  C,  E.  A.,  and 
Edward  Fox,  so  being  surviving  executors  of  the  last  will  and 
testament  of  Beeves,  afterwards,  to  wit,  on,  &c.  as  such  surviving 
executors,  indorsed  the  note  to  the  plaintiff,  whereby,  and  by  force 
of  the  statute,  &c.  defendant  became  liable  to  pay  the  money  in 
the  note  specified  to  the  plaintiff.  The  second  count  varied  only 
by  stating  the  indorsement  to  have  been  made  by  E.  A.,  being 
one  of  the  executors  of  Beeves.  The  defendant  pleaded,  thirdly, 
that  E.  Beeves,  the  testator,  on,  &c.  duly  made  his  last  will,  and 
thereof  constituted  and  appointed  the  defendant,  together  with 
E.  C,  C.  C,  E.  A.  joint  executors,  and  died,  without  altering  or 
revoking  his  said  will ;  and  that  afterwards,  and  after  the  death 
of  Beeves,  and  before  the  said  supposed  indorsement  of  the  said 
promissory  notes,  defendant  duly  proved  the  will  of  *Beeves,  and  [  *131  ] 
took  upon  himself,  together  with  E.  C,  C.  C,  and  E.  A.  the 
burden  of  the  execution  thereof.  Beplication,  that  Beeves  by  his 
said  last  will,  after  giving  and  bequeathing  divers  legacies  to 
divers  persons,  gave  all  the  residue  of  his  personal  estate  to  the 
said  E.  C.  and  G.  C,  their  executors,  administrators,  and  assigns, 
in  equal  shares,  and  that  Beeves  did  not  by  his  said  will  forgive 
the  said  defendant  the  said  debts  due  to  him  upon  and  by  virtue 

t  See  Bills  of  Exchange  Act,  1882,  s.  61.— E.  C. 
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Fbeaklet  of  the  said  promissory  notes,  and  did  not,  in  or  by  his  said  will,  or 
Fox.  by  making  the  defendant  one  of  the  executors  thereof,  release  or 
intend  to  release  to  him  the  said  defendant  the  said  debts, 
or  either  of  them;  and  that  the  said  several  sums  of  money 
in  the  said  notes  mentioned,  being  and  remaining  respectively 
due,  owing,  and  unpaid,  the  said  defendant,  after  the  death  of 
the  said  Beeves,  and  before  the  said  indorsements  of  the  said 
notes,  or  either  of  them,  to  the  plaintiff  as  aforesaid,  to  wit, 
on,  &c.  recognized  and  confirmed  the  said  notes  as  valid  and 
subsisting,  and  paid  to  the  said  co-executors  certain  sums  of 
money  as  and  for,  and  then  and  there  being  interest  on  the  said 
sums  of  money  in  the  said  notes  specified,  to  wit,  &c.  And  that 
after  the  said  payments  of  interest,  the  said  E.  C,  E.  A.,  and 
defendant  indorsed  the  said  note  in  the  first  count  mentioned, 
and  E.  A.  indorsed  the  note  in  the  second  count  mentioned,  to 
the  plaintiff,  as  in  the  first  and  second  counts  respectively  is 
alleged.    Demurrer  and  joinder. 

[After  argument,  the  Coubt  took  time  for  consideration.] 

{  138  ]  The  judgment  of  the  Court  was  now  delivered  by 

Lord  Tenterden,  Ch.  J.,  who,  after  stating  the  pleadings,  pro- 
ceeded as  follows : 

On  behalf  of  the  defendant  it  was  contended,  that  by  the 
appointment  of  the  maker  to  the  office  of  executor  of  the  creditor, 
the  note  was  discharged ;  so  that  an  indorsement,  even  by  the 
debtor  himself,  could  not  set  it  up  and  make  it  a  binding  instru- 
ment ;  and  we  are  of  that  opinion.  The  expression  used  in  the 
cases  of  Wankford  v.  Wankfordy\  and  Cheetham  v.  Ward y I  is 
\[  *i34  ]  that  the  debt  is  discharged.  It  is  considered  *to  have  been  paid 
by  the  executor  to  himself,  and  becomes  assets  in  his  hands. 
Upon  this  supposition,  the  rule  in  equity  depends  which  makes 
the  executor  accountable  for  the  amount  of  his  debt  as  assets. 
Upon  the  ground  that  the  debt  is  gone,  our  judgment  in  this 

case  must  be  for  the  defendant. 

Judgment  for  the  defendant. 

t  I  Salk.  299.  t  4  R.  R.  741  (1  Bos.  &  P.  630). 
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Where  a  person,  who  had  contracted  for  a  certain  quantity  of  oil,  to 
be  delivered  to  him  at  a  future  day,  at  a  certain  price,  became  bankrupt 
before  that  day  arrived,  and  obtained  his  certificate :  Held,  that  he  was 
nevertheless  liable  to  an  action  for  not  accepting  and  paying  for  the  oil, 
and  that  the  proper  measure  of  damages  was  the  difference  between  the 
price  which  he  had  contracted  to  pay  for  the  oil,  and  the  market  price  at 
the  time  when  the  contract  was  broken. 

Assumpsit.  The  first  count  in  the  declaration  was  as  follows  : 
For  that  whereas  heretofore,  to  wit,  on  the  7th  day  of 
November,  in  the  year  of  our  Lord  1825,  at  London,  the 
defendant  bargained  for  and  bought  of  the  plaintiff;  and  the 
plaintiff,  at  the  special  instance  and  request  of  the  defendant, 
then  and  there  sold  to  the  defendant  a  large  quantity,  to  wit, 
twenty-five  tons  of  linseed  oil,  at  a  certain  rate  or  price,  to  wit, 
&c.  for  each  and  every  ton  thereof,  usual  allowances,  to  be  free 
delivered,  half  in  the  month  of  February  then  next,  and  the 
remainder  in  the  month  of  March  then  next,  and  paid  for  from 
each  delivery,  in  ready  money,  allowing  21.  10«.  per  cent, 
discount ;  half  of  the  oil  to  be  delivered  in  the  last  fourteen  days 
in  February  then  next,  and  the  other  half  to  be  delivered  in  the 
last  fourteen  days  in  March  then  next;  and  in  consideration 
thereof,  and  that  the  plaintiff,  at  the  like  special  instance  and 
request  of  the  defendant,  then  and  there  undertook  and  faithfully 
promised  the  defendant  to  deliver  the  oil  to  him,  the  defendant, 
at  the  times  and  manner  aforesaid,  he,  the  defendant,  undertook, 
&c.  to  accept  the  oil  of  and  from  the  plaintiff,  and  to  pay  him 
for  the  same  on  the  delivery  thereof  to  him,  the  defendant,  as 
aforesaid;  and  although  the  plaintiff  afterwards,  and  at  the 
times  in  the  said  contract  in  that  behalf  mentioned,  to  wit,  on, 
&c.  was  ready  and  willing  to  deliver  one  half  of  the  oil  to  the 
defendant,  and  afterwards,  to  wit,  at  *the  other  time  in  the  con-  f  *^*^  ] 
tract  mentioned,  to  wit,  on,  &c.  was  ready  and  willing  to  deliver 
the  residue  of  the  oil  to  the  defendant,  usual  allowances  being 

t  This  case  is  still  an  authority  as  See  Johnson  v.  SkafU  (1869)  L.  lU 

to  the  measure  of  damages.    But  the  4  Q.  £.   700,  38  L.  J.  Q.  B.  318 ; 

•damages  constitute  a  **debt  prove-  Brown,  v.  Mailer  (1872)  L.  E.  7  Ex. 

able  "  under  the  modem   statutes.  319,  41  L.  J.  Ex.  214.— B.  C\ 


608  1829.    K.  B.     9  B.  &  C.  146—147.  :r.r. 


BooRMAK  made  as  aforesaid ;  and  although  the  plaintiff  was  always  ready 
Nabh.  ^^i  willing  to  allow  such  discount  as  aforesaid,  of  which  premises 
the  defendant  at  those  respective  times  there  had  notice,  and 
was  requested  by  the  plaintiff  to  receive  and  pay  for  the  oil  as 
aforesaid ;  yet  the  defendant  not  regarding  his  promise  and 
undertaking,  but  contriving,  &c.  in  this  behalf,  did  not  nor 
would  at  those  times,  or  at  any  other  times,  accept  the  oil,  or 
any  part  thereof,  of  or  from  him,  the  plaintiff,  or  pay  him  for 
the  same,  or  any  part  thereof  as  aforesaid,  but  then  and  there 
wholly  neglected  and  refused  so  to  do.  By  reason  whereof  the 
plaintiff  incurred  a  large  expense,  to  wit,  an  expense  of  20Z.  in 
and  about  the  warehousing,  keeping,  and  taking  care  of  the  oil 
for  a  long  time,  to  wit,  two  months  after  the  respective  times 
when  the  oil  ought  to  have  been  so  accepted  by  the  defendant 
as  aforesaid,  to  wit,  at  London  aforesaid. 

There  were  other  special  counts,  in  substance  the  same,  and 
counts  for  goods  bargained  and  sold. 

The  defendant  pleaded,  first,  non  assumpsit ;  and,  secondly, 
a  general  plea  of  bankruptcy :  and  upon  these  pleas  issue  was 
joined.  At  the  trial  before  Lord  Tenterden,  Gh.  J.  at  the 
London  sittings  after  Trinity  Term,  1827,  a  verdict  was  found 
for  the  plaintiff,  subject  to  the  opinion  of  this  Court  on  the 
following  case : 

The  plaintiff  is  a  seed  crusher,  doing  business  under  the  firm 
of  T.  H.  Boorman  &  Co.,  and  the  defendant  was  a  partner  in 
the  bank  of  HoUick  &  Co.,  at  Cambridge,  and  also  carried  on 
business  on  his  own  account  in  the  oil  trade. 
[  147  ]  On  the  7th  of  November,  1825,  the  plaintiff  and  defendant 

entered  into  a  contract  in  writing,  and  duly  signed  by  an  autho- 
rised agent  of  both  parties,  of  which  the  following  is  a  copy  : 

**  London,  7th  November,  1825. 

"  Bought  this  day,  by  order  of  Thomas  Nash,  of  T.  H.  Boorman- 
&  Co.,  twenty-five  tons  linseed  oil,  at  24i.  5s.  per  ton,  usual 
allowances,  to  be  free  delivered,  half  in  the  month  of  February 
next,  and  the  remainder  in  the  month  of  March  next,  and  paid 
for  from  each  delivery  in  ready  money,  allowing  two  and  a  half 
per  cent,  discount. 
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"  Half  the  above  to  be  delivered  in  the  last  fourteen  days  in     Boobman 
February,  and  the  other  half  to  be  delivered  in  the  last  fourteen        nabh. 
days  in  March  next." 

On  the  28th  of  February,  1826,  twelve  tons  and  a  half  of  oil, 
being  one  half  of  the  linseed  oil  mentioned  in  the  contract,  were 
duly  tendered  by  the  plaintiff  to  the  defendant,  and  payment 
demanded  for  the  same,  and  discount  offered  to  be  allowed  at  the 
rate  of  two  and  a  half  per  cent. ;  but  the  defendant  would  not 
receive  and  pay  for  the  oil  then  tendered  as  aforesaid.  On  the 
81st  of  March,  a  like  quantity  of  the  said  linseed  oil  was  duly 
tendered  by  the  plaintiff  to  the  defendant,  and  payment  demanded 
for  the  same,  and  two  and  a  half  per  cent,  discount  offered  to  be 
allowed;  but  the  defendant  refused  to  accept  and  pay  for  the 
last-mentioned  twelve  tons  and  a  half  of  linseed  oil  then 
tendered. 

On  the  81st  of  March,  the  plaintiff  caused  a  notice  in  writing 
to  be  served  on  the  defendant,  that  in  consequence  of  his  not 
having  cleared  and  paid  for  the  *twenty-five  tons  of  linseed  oil  [  *i^8  ] 
according  to  contract,  the  same  would  be  resold,  and  that  the 
defendant  would  be  held  liable  to  all  differences  in  price,  charges, 
interest  of  money,  and  every  other  expense  that  might  arise  in 
consequence  of  the  non-fulfflment  of  the  said  contract.  And  the 
entire  quantity  of  linseed  oil  was  resold  on  different  days  in  April, 
at  171.  10«.  per  ton,  of  which  notice  was  given  by  the  plaintiff 
to  the  defendant;  such  111.  lOs.  per  ton  being  a  fair  market 
price  at  the  time  of  such  resales. 

Shortly  after  the  resales  were  completed,  that  is  to  say,  on  or 
about  the  29th  day  of  April,  1826,  an  invoice  and  account  sales 
was  rendered  by  the  plaintiff  to  the  defendant,  by  which  it 
appeared  that  a  loss  had  occurred  on  such  resales  of  170Z.  Qs.  2d. 

A  commission  of  bankrupt  under  the  Great  Seal  of  Great 
Britain,  bearing  date  the  7th  of  January,  1826,  was  awarded 
and  issued  against  the  defendant,  together  with  Ebenezer  Hollick, 
William  Searle,  and  Thomas  Nash  the  younger,  under  which 
they  were  duly  found  and  declared  bankrupts,  and  the  defendant 
hath  since  obtained  his  certificate  of  conformity. 

On  the  7th  of  January,  1826,  the  oil  might  have  been  sold  in 
the  market  at  212.  lOs.  per  ton. 

B.K. — VOL.  xxxn.  89 
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BooBMAB         The  questions  for  the  opinion  of  the  Court  were,  whether  the 

Nash.       defendant's  bankruptcy  and  certificate  were  a  bar  to  the  plaintiff 

recovering  in  this  action  ?.  and  if  not,  then  what  was  the  proper 

measure  of  the  damages  which  the  plaintiff  was  entitled  to  recover  ? 

[After  argument,  the  Goubt  took  time  for  consideration.] 

[  152  ]  The  judgment  of  the  Court  was  now  delivered  by 

Loto  Tenterden,  Gh.  J.,  who,  after  stating  the  facts  of  the 
case,  proceeded  as  follows : 

The  right  of  the  plaintiff  to  maintain  this  action  depended 

upon  the  question,  whether  he  could  or  could  not  have  proved 

his  demand  under  the  commission  of  bankrupt  issued  against 

the  defendant  ?    It  appears  to  us  impossible  that  he  should  so 

prove  it ;  for  at  the  time  when  the  commission  issued,  it  was 

uncertain  not  only  what  amount  of  damage,  but  whether  any 

damage  would  be  sustained.     And,  therefore,  unless  we  can  say 

that  the  bankruptcy  of  the  defendant  rescinded  the  contract,  he 

must  remain  liable  to  it.     Now,  the  assignees,   if  they  had 

thought  fit,  might  have  performed  the  contract  made  by  the 

defendant,  and  have  insisted  upon  the  delivery  of  the  oil,  and  no 

doubt  they  would  have  done  so  had  the  bargain  proved  beneficial 

to  the  estate.     It  is,  therefore,  impossible  to  say  that  the  contract 

was  rescinded,  and  it  is  equally  impossible  to  say  that  the  amount 

of  damage  could  be  ascertained  and  proved  ;  for  that  could  only 

be  determined  by  the  state  of  the  market  at  a  future  day.     For 

these  reasons  we  think  that  the  action  is  maintainable;   and 

although  it  is  not  specially  alleged  in  the  declaration  that  the 

goods  were  of  less  value  at  the  time  when  the  contract  was 

broken,  yet  as  the  damage  sustained  by  the  fall  of  the  market 

necessarily  resulted  from  the  defendant's  breach  of  contract, 

that  damage  may  be  recovered  under  the  declaration  in  its  present 

form.     The  amount  of  the  damage  sustained,  must,  therefore, 

be  ascertained   by  the  difference  between   the  price  which  the 

defendant  contracted  to  pay,  and  that  which  might  have  been 

obtained  for  the  oil  on  the  days  when  the  contract  ought  to 

have  been  completed. 

Postea  to  the  plaintiff. 
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FKANKLIN  v.  The  BANK  or  ENGLAND.  i829. 

Feb.  12. 
(9  Bam.  &  Cress.  156—162 ;  S.  0.  4  Man.  &  By.  11 ;  7  L.  J.  K.  B.  183.)  

Where  the  proprietor  of  stook  in  the  puhlic  funds  makes  a  specific        *-        -i 
bequest  of  it :  Held,  that  the  Bank  of  England  must  nevertheless  allow 
the  executor  to  make  a  transfer  of  it,  unless  it  be  shewn  that  he  has 
assented  to  the  legacy. 

The   Lord  Chancellor  directed  the   following   case  to  be 
stated  for  the  opinion  of  this  Court  : 

John  Franklin,  by  his  will  bearing  date  the  29th  November, 
1822,  attested  by  three  witnesses,  gave,  devised,  and  bequeathed 
unto  Thomas  Franklin  the  manors,  messuages,  lands,  freeholdi 
leasehold,  and   copyhold   estates,  hereditaments,  and  premises 
therein  mentioned  and  described,  to  hold   the  same  unto  the 
said  Thomas  Franklin  for  the  term  of  his  life,  without  impeach-^ 
ment  of  waste ;    and  after  the  decease  of  the  said   Thomas; 
Franklin,  the  said  testator  gave,  devised,  and  bequeathed  the^ 
same  unto  George  Jones  Bevan  and  his  heirs,   to  the  uses^. 
therein  and  hereinafter  mentioned,  that  is  to  say,  to  the  use  of. 
the  said  testator's  grandson,  Bichard  Franklin,   who  was  the 
son  of  the  said  Thomas  Franklin,  and  his  assigns  for  his  life, 
without  impeachment  of  waste ;   with  remainder  to  the  use  of 
the  said  George  Jones  Bevan,  in  trust  to  preserve  contingent . 
remainders  ;  with  several  remainders  and  limitations  over  in  tail, 
in  favour  of  the  issue  of  the  said  Bichard  Franklin  and  of  the . 
said  Thomas  Franklin,  and  with  the  ultimate  limitation  to  hia . 
(the  testator's)  own  right  heirs.    And  the  said  testator,  in  and 
by  his  said  will,  gave  and  bequeathed  all  the  monies  which  he> 
might  have  at  the  time  of  his  decease  in  the  8  per  cent.  Consoli- 
dated Bank  Annuities,  or  any  other  public  funds,   unto  his 
cousin  Catharine  Bevan,  spinster,  since  deceased,  and  the  said 
George  Jones  Bevan,  and  the  survivor  of  them,  upon  the  trusts, 
and  *to  and  for  the  several  uses,  intents,  and  purposes  therein       [  •Ifi?  ] 
and  hereinbefore  mentioned  and  referred  to,  concerning  his  real 
estates  thereinbefore  devised,  or  as  near  thereto  as  the  nature 
of  the  respective  estates  would  admit ;  and  after  giving  certain 
legacies  of  trifling  value  therein   mentioned,  the  said  testator, 
by  his  said  will,  gave,  devised,  and  bequeathed  all  the  rest, 
residue,  and  remainder  of  his  goods,  chattels,  real  and  personal 

39—2 
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FRAincLiN  estate  whatsoever  and  wheresoever,  subject  to  the  payment  of 
THBBAifKOF  l^is  just  debts,  funeral  and  testamentary  expenses,  the  foregoing 

Enolawd.  legacies,  and  also  such  other  legacies  as  he  might  bequeath,  in 
and  by  a  codicil  which  the  said  testator  declared  he  intended  to 
add  to  that  his  will,  unto  the  said  Thomas  Franklin,  his  heirs, 
executors,  administrators,  and  assigns,  to  and  for  his  and  their 
own  use  absolutely ;  and  he  thereby  nominated  and  appointed 
the  said  Thomas  Franklin  sole  executor  thereof.  By  a  codicil 
to  his  will,  dated  the  28th  November,  1824,  executed  in  the 
presence  of  and  attested  by  two  witnesses,  the  said  testator, 
amongst  other  things,  bequeathed  unto  the  said  Richard 
Franklin  the  sum  of  10,0002.,  with  the  payment  of  which  sum 
he  charged  all  his  real  and  personal  estate  devised  and  bequeathed 
by  his  said  will ;  and  he  thereby,  in  all  other  respects,  confirmed 
his  said  will.  The  sum  of  16,000Z.  (Consolidated  8  per  cent. 
Annuities  was  standing  in  the  name  of  the  testator,  John 
Franklin,  in  the  books  of  the  Bank  of  England  on  the  29th 
November,  1822,  the  date  of  his  will,  and  on  the  22nd  March, 
1828,  the  further  sum  of  5001.  like  annuities  was  transferred 
into  the  name  of  the  said  John  Franklin  in  the  books  of 
the  said  Company,  making  together  the  sum  of  16,5002. ;  and 
on  the  29th  November,  1824,  the  said  John  Franklin  died, 
£  'iss  ]  without  *having  revoked  or  altered  his  said  will  or  codicil :  and 
the  said  sum  of  16,5002.  Consolidated  8  per  cent.  Annuities  con- 
tinued to  be  and  was  standing  in  the  name  of  the  said  testator, 
John  Franklin,  until  and  at  the  time  of  his  death.  Thomas 
Franklin,  the  executor,  on  the  80th  day  of  December,  1824, 
proved  the  said  will  and  codicil  in  the  Prerogative  Court  of 
Canterbury,  and  on  the  2nd  day  of  January,  1825,  caused  the 
-same  to  be  registered  in  the  books  of  the  Bank,  when  an  extract 
of  so  much  as  related  to  the  said  annuities  was  duly  entered. 
On  or  about  the  8rd  day  of  February,  1825,  Thomas  Franklin 
demanded  permission  of  the  Bank  to  transfer  the  whole  of  the 
said  annuities  to  such  persons  as  he  should  think  fit,  to  enable 
him  to  pay  the  testator's  debts  and  legacies,  when  the  officers 
of  the  Bank  refused  to  permit  him  to  make  such  transfer,  on  the 
ground  and  by  reason  that  the  said  sum  of  stock  ought  to  be 
transferred  into  the  names  of  the  said  Catharine  Sevan  and 
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George  Jones  Sevan,  to  whom  the  same  is  given  and  bequeathed     Feanklii? 
in  and  by  the  said  will.     A  bill  has  been  filed   by  the  said  the  Bank  of 
Thomas  Franklin  in  the  High  Court  of  Chancery,  to  compel  the     Bnoland. 
Bank  to  allow  the  said  plaintiff  to  sell  and  transfer  the  said 
stock.    No  evidence  was  given  in  the  suit  that  there  were  any 
debts  due  or  owing  by  the  said  estate  at  the  time  of  such 
demand.      The  question  for  the  opinion    of    the   Court  was, 
whether,  under  the  circumstances  above  stated,  T.  Franklin, 
the  executor,  has  any  right  of  action  against  the  Bank  for  not 
permitting  the  transfer  by  him  of  the  said  16,500Z.  8  per  cent. 
Consols. 

Alderson  for  the  plaintiff  : 

By  the  statutes  relating  to  the  8  per  cent.  Consolidated  Bank 
Annuities,  and  other  *public  funds,  they  are  made  personal  [  •ibd  ] 
estate,  t  8uch  property  must,  therefore,  be  subject  to  all  the 
consequences  of  being  personal  estate  ;  and  the  first  of  those  is, 
that  the  property,  although  specifically  devised  by  the  testator, 
vests  in  the  executor  until  he  assents  to  the  legacy.  Many 
diflSculties  will  arise  from  a  contrary  rule.  It  cannot  be  con- 
tended that  the  property  does  not  vest  in  the  executor  when 
there  is  no  specific  devise,  and  whether  a  devise  be  specific  or 
not  is  often  a  very  difficult  question ;  and  if  the  Bank  directors 
are  right  in  transferring  to  the  specific  devisee  and  not  to  the 
executor,  they  must  take  upon  themselves  to  determine  that 
question.  Again,  this  being  personal  estate,  is  assets  for  pay- 
ment of  the  testator's  debts,  and  would  be  so  held  in  an  action 
against  the  executor;  now  it  would  be  very  unjust  that  he 
should  be  unable  to  plead  plene  administravit,  and  yet  be 
unable  to  use  the  assets  for  payment  of  the  testator's  debts. 
Again,  mDeeks  v.  Strutt,l  it  was  held,  that  an  executor  cannot 
be  sued  at  law  for  a  legacy,  but  that  it  must  be  recovered  by  suit 
in  equity ;  and  the  reason  for  this  rule  is,  that  in  the  case  of  a 
legacy  being  left  to  a  married  woman  the  husband  may  be 
compelled  to  consent  to  a  proper  settlement.  This  reason  is 
equally  applicable  to  a  bequest  of  stock ;  but  the  rule  will  not 
apply  if  it  be  held  that  the  stock  vests  in  the  devisee,  and  not  in 

+  7Ann.c.7;  lGeo.I.c.l9.   [Bepealed»S.L.R. Act,  1870.]       J  5T.R.690. 
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Fbanklin     the  executor  until  he  assents  to  the  legacy.     The  point  has  been 
The  Bank  OF  several  times  mentioned,  but  never  decided.    In  The  Bank  of 
England  v.  Lunn,\  the  opinion  of  the  Lord  Chancellor  appears 
to  have  been,  that  the  stock  vested  in  the  executor. 


Bnoland. 


[  160  ]  Bosanquet,  Serjt.  contra  : 

In  The  Bank  of  England  v.  Par8on8,l  Lord  Eosslyn  decided 
that  the  Bank  directors  are  not  bound  to  look  to  the  trusts  of  a 
will,  and  that  relieved  them  from  much  difficulty.  If  this  Court 
now  decides  that  they  are  not  bound  to  enquire  whether  an 
executor  has  assented  to  a  specific  legacy  or  not,  but  may  at 
once  transfer  the  stock  to  the  executor,  that  also  will  relieve 
them  from  much  difficulty.  But  if  they  are  bound  to  transfer 
to  the  executor  if  he  has  not  assented,  but  not  otherwise,  they 
will  be  much  embarrassed  in  the  management  of  the  public 
funds.  For  in  the  case  of  a  specific  bequest  of  personal  property, 
if  the  executor  assents,  the  property  immediately  vests  in  the 
devisee,  and  he  has  a  right  of  action  for  it.  Suppose,  then,  a 
will  is  brought  and  entered  at  the  Bank,  and  the  executor  applies 
to  make  a  transfer  of  the  stock,  he  is  answered  that  it  has  been 
specifically  devised;  but,  upon  his  statement  that  he  has  not 
assented  to  the  bequest,  the  transfer  is  allowed.  Afterwards  the 
devisee  shews  a  previous  assent  by  the  executor  to  the  bequest, 
and  thus  the  Bank,  although  they  could  not  possibly  know 
anything  of  it  before,  are  made  liable  to  an  action. 

(Lord  Tenterden,  Ch.  J. :  How  would  the  law  be  in  the  case  of 
an  ordinary  bequest  of  a  chattel  in  the  hands  of  a  third  person, 
if  the  executor  assented  to  the  legacy,  and  afterwards  went  and 
claimed  and  got  possession  of  the  chattel,  could  the  devisee  sue 
the  party  from  whom  it  had  been  so  taken  ?) 

According  to  Doe  v.  Guy^  he  might. 

(Baylby,  J. :  There  the  action  was  against  the  executor,  and  it 

did  not  appear  that  he  claimed  the  term  as  assets  for  payment 

of  debts.) 

t  15  Yes.  569.  §  6  B.  B.  563  (3  East,  120). 

X  o  Ves.  665. 
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It  has  never  yet  been  decided,  that  ^stock  is  legal  assets  for     Fbanklin 

payment  of  debts.  Thb  Bank  op 

England. 

(Lord  Tbnterden,  Ch.  J. :  I  believe  it  has  never  been  doubted.)       C  *^^^  3 

The  nature  of  the  property  is  a  debt  from  the  public  to  the 
individual.  The  dividends  or  proceeds  may  be  assets,  but  the 
stock  itself  cannot  be  assets  until  it  has  been  converted  into 
money. 

(Baylet,  J. :   You  cannot  argue  that    if    a  fundholder  die 
intestate  and  insolvent,  his  next  of  kin  can  claim  the  stock.) 

A  court  of  equity  may  compel  a  sale  of  it,  but  it  is  not  assets  at 
law.  The  present  question  is  certainly  of  some  difficulty,  and 
has  been  so  treated  in  various  cases.  In  Pearson  v.  The  Bank  of 
England,^  Lord  Thurlow  appears  to  have  been  of  opinion,  that 
the  stock  vests  in  the  specific  devisee  without  the  assent  of  the 
executor.  In  The  Bank  of  England  v.  Moffat,  I  he  adopted  a 
dififerent  rule  with  respect  to  a  residuary  devise  which  compre- 
hended stock.  In  The  Bank  of  England  v.  Lunn,  Lord  Eldon 
expressed  a  doubt,  whether  the  Legislature  did  not  intend  that 
the  devisee  of  stock  should  take  by  the  devise  without  the  assent 
of  the  executor,  but  ultimately  the  case  was  decided  on  another 
ground.  The  statutes,  however,  seem  to  warrant  the  suggestion 
of  his  Lordship.  By  several  statutes  §  relating  to  various  public 
funds,  it  is  provided  in  nearly  the  same  words,  "That  all  persons 
possessed  of  any  share  in  the  joint  stock  of  annuities  may  devise 
the  same  by  will  in  writing  attested  by  two  or  more  credible 
witnesses,  but  that  no  payment  shall  be  made  on  any  such  devise 
till  so  much  of  the  said  will  as  relates  to  any  share,  estate,  or 
interest  in  the  said  joint  stock  of  annuities  be  entered  in  the  said 
office ;  and  that,  in  default  *of  such  transfer  or  devise,  such  [  *162  ] 
share,  estate,  or  interest  in  the  said  joint  stock  of  annuities  shall 
go  to  the  executors  or  administrators."  It  never  could  have 
been  intended  that  the  executor  should,  in  such  case,  take  the 
stock  for  his  own  benefit;  and,  therefore,  the  meaning  of  the 

I  2  Cox,   175 ;   2  Br.  C.  C.  529.      st.  2,  c.  19,  8.  12 ;  5  Geo.  L  c.  19, 
X  3  Br.  C.  C.  260.  s.  26 ;  30  Geo.  II.  c.  19,  s.  49.     [All 

§  See  5  Ann.  c.  19,  s.  22 ;  1  Geo.  L      since  repealed.] 
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F^KKLiH     provision  must  be,  that  in  such  case  he  shall  take  the  legal 

The  Bakkof  interest,  but  not  when  there  is  a  specific  devise. 
Ekoland. 

Alderaouy  in  reply : 

The  only  inconvenience  that  the  Bank  can  be  put  to,  is  the 
necessity  of  enquiring  whether  the  executor  has  assented  to  the 
devise.  The  same  difficulty  is  imposed  upon  every  individual 
who  has,  in  his  hands,  property  to  which  two  adverse  claims  are 
made.  In  cases  of  doubt  they  may  file  a  bill  of  interpleader, 
but  until. an  adverse  claim  is  made,  they  must  be  bound  to 
transfer  to  the  party  in  whom  the  legal  interest  is  vested.  It  is 
admitted  that  they  must  do  so  where  the  stock*  forms  part  of  a 
residuary  bequest,  and  there  is  no  real  distinction  between  a 
specific  bequest  and  a  residuary  bequest :  Mead  v.  Lord  Orrery  A 

Cur.  adv.  vtUt. 

The  following  Certificate  was  afterwards  sent  to  the  Lord 
Chancellor : 

"  This  case  has  been  argued  before  us  by  counsel,  and  we  are 

of  opinion  that,  under  the  circumstances  above  stated,  Thomas 

Franklin,  the  executor,  has  a  right  of  action  against  the  Bank 

for  not  permitting  the  transfer  by  him  of  the  said  16,5002.  3  per 

cent.  Consols. 

"  Tentbrden, 

"  J.  Bayley, 

**  J.  LlTTLEDALB^ 

"  J.  Parke." 


1829.  THE  KING  V.  TOMLINSON.J 

[163  ]  (®  ^*™-  *  ^^^'  163—167 ;  S.  0.  4  Man.  &  Ey.  169 ;  7  L.  J.  M.  C.  64.) 

Where  a  poor-rate  was  made  upon  two  thirds  of  the  net  rent  of  lands, 
and  one  half  the  net  rents  of  collieries :  Held,  that  this  might  be  a  fair 
and  equal  mode  of  rating ;  and  as  the  rate  did  not  manifestly  appear  to 
be  unequal,  the  Court  refused  to  quash  it. 

Upon  an  appeal  against  a  rate  made  for  the  relief  of  the  poor 
of  the  parish  of  Stoke-upon-Trent,  in  the  county  of  Staflford,  the 

t  3  Atk.  239.  Smith  v.  Corporation  o/  Birmingham  y 

t  Referred  to  in  judgment  of  the      11  Q.  B.  D.  195,  203;  62  L.  J.  M.  C. 
Court  delivered  by  Denman,  J.  in      81,  86.— E.  C. 
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justices  at  Sessions  amended  the  rate,  subject  to  the  opinion  of         Hbx 
this  Court  upon  the  following  case :  Tomi^son. 

In  the  above  rate,  which  was  made  upon  a  recent  survey  and 
valuation  of  the  rateable  property  in  the  parish  of  Stoke-upon- 
Trent,  the  occupiers  of  farms,  lands,  and  tithes,  and  also  of 
market-tolls  throughout  the  said  parish,  were  assessed  in  respect 
of  such  property  respectively  upon  two  thirds  of  their  estimated 
net  yearly  rent,  payable  to  the  landlord,  and  the  occupiers  of 
houses,  potworks,  and  every  other  description  of  building,  and 
also  the  occupiers  of  collieries  and  coal-mines  were  assessed  in 
respect  of  such  property  respectively  upon  only  one  half  of  their 
estimated  net  yearly  rent  or  royalty  payable  to  the  landlord.  In 
the  same  rate,  the  lessees  of  certain  waterworks  were  assessed  in 
respect  of  their  waterworks  and  waterpipes  within  the  parish 
upon  only  one  half  of  their  estimated  yearly  rental  value ;  but 
the  rate  was  amended  by  the  Court  as  to  them,  by  assessing 
them  upon  two  thirds  of  such  rental  value,  being  in  the  same 
proportion  as  in  the  case  of  land. 

The  question  for  the  consideration  of  this  Court  was,  whether,  [  164  ] 
as  the  occupiers  of  farms,  lands,  tithes,  market-tolls,  and  water- 
works throughout  the  said  parish  are  assessed  upon  two  thirds 
of  their  estimated  net  yearly  rent  payable  to  the  landlord,  the 
occupiers  of  collieries  and  coal-mines  ought  not  to  be  rated  in 
the  like  proportion  upon  two  thirds  of  the  estimated  net  yearly 
mine-rent  or  royalty  paid  to  the  landlord,  instead  of  upon  one 
half  as  charged  in  the  said  rate  ? 

The  case  was  argued  in  Hilary  Term  by  Sliutt  and  Oodson 
in  support  of  the  order  of  Sessions  : 

It  has  long  been  established  as  a  rule  respecting  rates  for 
the  relief  of  the  poor,  that  this  Court  will  not  enter  into  the 
consideration  of  the  inequality  of  the  rate  unless  it  manifestly 
appears  to  be  unequal :  Rex  v.  Brograv€,\  Rex  v.  Hardy,  I  Rex  v. 
Sandwich,^  Rex  v.  Aire  and  Calder  Navigation.\\  The  Sessions 
may  have  rated  coal-mines  in  a  different  proportion  from 
lands,  on  account  of  certain  deductions  which  to  them  appeared 

t  4  Burr.  2491.  §  Doug.  562. 

X  2  Cowp.  679.  II  1  B.  B.  579  (2  T.  E. 
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Rex         reasonable.     There  is  nothing,  then,  to  shew  that  the  rate  is 
ToMLiKSON.   unequal,  and  this  Court  will  not  enqmre  into  the  fact. 


Alderaon  and  Whately,  contra : 

If  this  rate  had  been  imposed  merely  upon  a  proportion  of 

the  yearly  rent,  as  in  the  cases  cited,  the  Court  might  have 

presumed  that  the  rate  was  equal;  because,  after  making  just 

and  proper  deductions,  a  rate  upon  half  the  rent  of  a  coal-mine 

might  be  equal  to  a  rate  upon  two  thirds  of  the  rent  of  lands. 

But  this  rate  is  made  upon  the  net  rent.      Now,  before  the 

[  *165  ]      Sessions  could  ascertain  the  net  *rent,  all  proper  deductions  must 

have  been  made ;  and  the  inequality  of  the  rate  is,  therefore, 

manifest  upon  the  face  of  it.    Where  that  is  the  case,  this  Court 

will  quash  a  rate,  even  if  the  Sessions  find  that  it  contains  a 

relative  equality  :  Rex  v.  Sellers  A 

Cur.  adv.  wit. 

The  judgment  of  the  Court  was  now  delivered  by 

Baylby,  J. : 

The  question  in  this  case  was,  whether  a  rate  was  upon  an 
unequal,  and  consequently  an  unjust,  principle?  It  estimated 
the  value  of  all  property  according  to  the  net  yearly  rent ;  but  it 
fixed  the  rate  according  to  two  thirds  of  the  rent  in  the  case  of 
lands,  &c.,  whilst  it  fixed  it  according  to  one  half  only  in  the 
case  of  houses  and  collieries :  and  whether  this  made  the  rate 
necessarily  unequal  was  the  question.  It  was  not  disputed  but 
that  the  Sessions  were  in  general  the  proper  judges  of  value; 
but  it  was  insisted,  that  if  they  fixed  the  proportions  by  a  wrong 
rule,  this  Court  might  and  ought  to  interfere.  And  if  the 
proportions  have  been  fixed  by  a  rule  which  we  can  pronounce  to 
be  wrong,  we  are  of  opinion  our  interference  is  requisite.  Can 
we,  then,  pronounce  the  rule  acted  upon  in  this  case  to  be  wrong? 
It  was  almost  admitted,  that  there  might  properly  be  a  distinction 
in  the  proportions  between  houses  and  land,  though  it  was  urged 
there  could  not  be  one  between  land  and  collieries ;  but  when  the 
consequences  of  this  admission  were  seen,  the  admission  was 

t  1  Nolan,  239. 
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withdrawn.    We  are,  however,  of  opinion,  that  there  may  properly         Rex 
be  a  difference  in  the  proportion  of  the  annual  rent,  upon  which    tomljnson. 
houses  and  lands  are  to  be  *rated :  it  belonging  to  the  Sessions      [  •lee  ] 
to  fix  the  precise  proportion.    We  also  think,  that  houses  and 
collieries  may  be  classed  together. 

The  rate  is  to  be  made  on  the  occupier  according  to  the  annual 
profit  or  value  which  the  subject  of  occupation  produces ;  and  it 
makes  no  difference  in  the  amount  of  the  rate,  whether  the 
occupier  be  tenant  or  owner.  In  the  case  of  houses,  the  annual 
profit  or  value  is  always  a  part  only  of  the  annual  rent  paid  to 
the  landlord.  Some  portion  of  that  rent  ought  to  be  set  apart 
to  form  a  fund  for  repairing,  or  rebuilding  when  necessary ;  in 
other  words,  to  maintain,  or  reproduce  the  subject  of  occupation : 
a  much  less  part,  if  any,  of  the  annual  rent  of  land  is  wanted  for 
either  of  those  purposes ;  and  the  whole  in  some  cases,  or  nearly 
the  whole  in  others,  is  annual  profit  or  value.  This  difference  is 
mentioned  by  Lord  Mansfield  in  Rex  v.  Brograve.  In  the  case 
of  collieries,  also,  a  part  of  the  annual  rent  must  be  appropriated 
to  repair  and  replace  the  works  and  engines,  and  in  that  respect 
they  are  in  the  same  situation  with  houses. 

The  Sessions  were,  therefore,  warranted  in  making  a  difference 
in  the  proportion  of  rating,  with  reference  to  annual  rent,  between 
houses  and  collieries  on  the  one  hand,  and  land  on  the  other ; 
and  it  is  impossible  for  us  to  say  that  the  proportion  which  they 
had  fixed  is  not  the  right  one. 

It  was  urged,  on  the  argument  that  the  Sessions  have  fixed  the 
rate  according  to  unequal  proportions  of  the  net  rent;  and  it  was 
contended,  that  by  the  words  "net  rent,"  was  meant  the  clear 
annual  rent,  after  every  deduction :  including,  therefore,  the  part 
to  be  set  aside  for  repairs  and  reproduction  of  the  subject  of  the 
rate ;  *and,  consequently,  that  the  rate  was  unequal.  But  we  [  •167  ] 
cannot  attribute  any  such  meaning  to  those  terms  for  the  purpose 
of  invalidating  the  rate.  We  think  they  mean  only  that  part  of 
the  rent  which  goes  into  the  pocket  of  the  landlord,  and  which  is 
the  rent  paid  by  the  tenant,  after  deducting  taxes  and  charges  of 
collection :  and  this  construction  will  support  the  rate.  If  the 
rate  had  been  according  to  different  proportions  of  the  clear 
annual  profit  or  value  of  the  subject  of  occupation,  it  would  have 


620  1829.    K.  B.    9  B.  ifc  C.  167.  [b,b. 

Rex         been  otherwise ;  but  annual  rent  is  not  annual  profit  or  value. 

ToMiJNsoN.    We  are,  therefore,  of  opinion,  that  the  order  of  Sessions  should 

be  confirmed. 

Order  of  Sessions  confirmed. 


1829.  BLADES  V.  FKEE,  Executor  of  G.  W.  CLARKf 

[  167  ]  (9  Bam.  &  Cress.  167—172 ;  S.  0.  4  Man.  &  Hy.  282 ;  7  L.  J.  K.  B.  21 1.) 

Where  a  man  who  had  for  some  years  cohabited  with  a  woman  that 
passed  for  his  wife,  went  abroad,  leaving  her  and  her  family  at  his 
residence  in  this  country,  and  died  abroad :  Held,  that  the  woman 
might  have  the  same  authority  to  bind  him  by  her  contracts  for  neces- 
saries, as  if  she  had  been  his  wife ;  but  that  his  executor  was  not  bound 
to  pay  for  any  goods  supplied  to  her  after  his  death,  although  before 
information  of  his  death  had  been  received. 

Assumpsit.  The  declaration  contained  several  special  counts ; 
the  first  of  which  stated  that  6.  W.  Clark,  in  his  lifetime,  was 
resident  or  dwelling  with  one  Mary  as  his  wife,  and  divers  his 
children  and  servants,  and  was  about  to  depart  this  realm  and 
go  to  certain  parts  beyond  the  seas,  to  wit,  to  the  East  Indies ; 
and  thereupon,  in  consideration  that  the  plaintiff  would,  after 
the  said  intended  departure  of  him,  Clark,  furnish  and  supply  to 
the  order  of  the  said  Mary  such  goods  for  the  use  of  her  the  said 
Mary,  and  the  said  children  and  servants,  as  the  said  Mary  should 
reasonably  require,  be  Clark  promised  that  he,  his  executors  or 
administrators,  would  pay  for  them.  Averment,  that  plaintiff  did 
[  •IBS  ]  supply  *the  said  Mary  with  certain  goods  which  she  reasonably 
required  for  the  use  aforesaid,  and  which  at  that  time  were 
worth,  &c.  The  second  special  count  stated  the  contract  to  be, 
that  plaintiff  should  supply  the  said  Mary  with  such  goods  as  she 
should  reasonably  require,  until  reasonable  and  lawful  notice  to 
discontinue  such  supply  should  be  given  to  the  plaintiff;  and 
that  Clark,  his  executors,  or  administrators  would  pay  for  the 
goods  so  supplied.  The  third  special  count  stated  the  contract 
to  be,  to  supply  goods  until  Clark  should  return,  or  notice  to 
discontinue  the  supply  should  be  given ;  or,  in  the  event  of  his 
death  without  returning,  until  plaintiff  should  have  notice  of  his 
death.     Counts  for  goods  sold  and  delivered,  &c.     Plea,  the 

t  See  8mout  v.  Ilhery  (1842)  10  M.  &  W.  1 ;  12  L.  J.  Ex.  367.— R,  C. 
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general  issue.    At  the  trial  before  Lord  Tenterden,  Ch.  J.,  at  the       Bladks 
Westminster  sittings  after  Michaelmas  Term,  1827,  a  verdict  was        f^e. 
found  for  the  plaintiff  on  the  special  counts,  subject  to  the  opinion  - 
of  this  Court  on  the  following  case : 

6.  W.  Clark,  deceased,  in  the  declaration  in  this  cause  men- 
tioned, of  whom  the  said  defendant  is  executor,  during  the  year 
1822,  and  from  that  time  until  the  month  of  January,  1828, 
resided  upon  his  own  freehold  property  at  Kinsall  Green,  in  the 
county  of  Middlesex,  with  one  Mary  Steers  (who  passed  under 
the  name  of  and  dwelt  with  him  as,  but  was  not,  his  wife),  and 
their  children  and  servants.  In  the  month  of  January,  1828, 
Clark  left  England  for  the  East  Indies,  leaving  the  said  Mary 
Steers  and  family  on  the  premises  at  Kinsall  Green,  who 
continued  to  deal  with  the  plaintiff  and  other  tradesmen,  and 
they  continued  to  reside  there  until  the  end  of  the  month  of 
August,  1825. 

During  the  residence  of  Clark  at  Kinsall  Green,  and  up  to  the 
time  of  his  departure  from  England,  that  is  to  *say,  from  the  [  *^^9  ] 
month  of  November,  1822,  he  dealt  with  the  plaintiff  and  other 
tradesmen  in  that  neighbourhood  for  articles  in  the  way  of  his 
and  their  tirade,  for  the  supply,  upon  credit,  of  himself  and  family 
aforesaid ;  the  orders  for  the  same  being  given  by  Mary  Steers, 
and  the  same  being  paid  for  by  Clark  at  certain  periods  from  and 
after  the  delivery  thereof.  The  plaintiff  continued  to  supply 
goods  in  the  way  of  his  trade  to  the  order  of  Mary  Steers,  for 
the  use  of  herself  and  the  family  aforesaid,  from  the  month  of 
January,  1823,  until  the  end  of  August,  1825;  whereof  the  goods, 
for  the  value  of  which  20J.  Ss.  lOJd.,  this  action  was  brought, 
were  part,  and  were  supplied  as  aforesaid  between  the  month  of 
October,  1824,  and  the  month  of  May,  1825,  inclusive. 

Clark  died  in  the  East  Indies  on  the  81st  of  December,  1824, 
^vithout  having  returned  to  this  country  since  his  departure 
before  mentioned.  The  defendant  tendered  to  the  plaintiff  the 
sum  of  7Z.,  part  of  the  sum  of  20Z.  3«.  lOJd.,  the  sum  of  71.  being 
the  value  of  so  much  of  the  goods  as  were  supplied  up  to  and 
including  the  81st  December,  1824,  and  the  same  was  received 
by  the  plaintiff  before  the  commencement  of  this  action.  In  or 
about  the  month  of  August,  1825,  and  not  before,  intelligence  of 
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Bladbb      the  death  of  Clark  reached  England,  and  was  communicated  to 
Fbee.       the  plaintiff  and  other  tradesmen  and  persons  residing  at  Einsall 
Green. 

KeUy  for  the  plaintiff : 

The  question  is,  whether  Clark  may  not  be  taken  to  have 
agreed,  before  he  left  England,  to  pay  for  such  goods  as  were 
furnished  before  notice  of  his  death  was  received. 

(Baylby,  J. :  Suppose  the  woman  had  been  his  wife,  could  the 
executor  have  been  compelled  to  pay  ? ) 

[  '170  ]  This  case  is  stronger  in  favour  *of  the  plaintiff,  for  had  she  been 
the  wife  of  the  deceased,  in  all  probability  she  would  have  been 
provided  for,  and  able  to  pay  for  the  goods  furnished  after  her 
husband's  death. 

(Pabee,  J. :  Suppose,  after  Clark's  departure,  she  had  cohabited 
with  another  man,  would  Clark  have  been  liable  ? ) 

No,  her  misconduct  would  have  been  an  answer. 

(Pabkb,  J. :  Then  you  cannot  infer  a  contract  to  pay  until 
notice  of  Clark's  death,  but  until  notice  of  that,  or  the  misconduct 
of  the  woman,  and  the  declaration  is  not  framed  upon  such  a 
supposed  contract.) 

The  contract  is  the  same,  but  the  law  in  such  case  dispenses 
with  the  performance,  and  such  dispensations  need  not  be  set 
out  in  the  declaration.  The  real  question  is,  whether  the  contract 
was  revoked  by  the  death  of  Clark  ?  Now,  although  an  authority 
may  be  revoked  by  death,  a  contract  cannot.  In  M'Donnell  v. 
M' Donnelly  j:  it  was  held  that  bankruptcy  did  not  make  void  the 
acts  done  under  a  power  of  attorney  previously  given  by  the 
bankrupts ;  and  in  that  case,  the  Yice-Chancellob  cited  a  case 
tried  before  Lord  Kbnyon,  where  a  power  of  attorney  had  been 
sent  out  to  India,  and  certain  acts  were  done  under  it  there,  after 

t  Buck,  399. 
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the  death  of  the  principal,  but  before  notice  of  it,   and  Lord       Blades 
Kbnyon  supported  those  acts.  Fbbb. 

Chitty,  contrcLy  was  stopped  by  the  Court. 

Baylby,  J. : 

There  is  no  doubt  that  a  man  may  make  an  express  contract 
for  goods  to  be  supplied  to  his  wife  or  mistress  after  his  death, 
for  which  his  estate  would  be  liable.  But  here  there  was  no 
express  contract.  What  *then  is  the  inference  of  law  ?  that  the  [  •iTi  ] 
woman  had  the  same  authority  to  bind  the  deceased  by  her 
contracts,  as  if  she  had  been  his  wife,  and  such  an  authority 
would  be  revoked  by  his  death.  It  is  said,  that  this  is  hard  upon 
the  tradesman.  But  he  trusts,  at  his  peril,  whether  the  credit 
is  given  upon  the  order  of  a  married  woman  or  a  mistress.  If 
he  is  unwilling  to  run  the  risk,  he  should  require  an  express 
contract,  if  he  does  not  do  so,  and  sustains  a  loss,  that  is  by 
reason  of  his  own  carelessness.  It  seems  to  me,  that  the  woman 
in  this  case  had  the  authority  of  a  wife,  and  that  she  could  not 
make  any  contract  to  bind  the  estate  after  the  death  of  the 
testator.  The  defendant  is  therefore  entitled  to  have  a  nonsuit 
entered. 

LiTTLEDALE,  J.  : 

In  this  case  there  was  no  express  contract,  and  none  can  be 
implied  from  which  the  plaintiff  can  derive  a  right  to  recover. 
There  was  no  continuing  implied  contract  made  by  the  deceased, 
but  an  authority  to  the  woman  with  whom  he  cohabited  to  make 
contracts  for  him  from  time  to  time,  and  at  his  death  that  authority 
ceased.  The  tradesman  cannot  be  better  off  than  if  this  had  been 
a  question  upon  the  contract  of  a  wife,  and  her  contracts  cannot 
bind  the  husband's  estate  if  made  after  his  death. 

Pabke,  J. : 

It  is  clear  that  the  plaintiff  cannot  be  entitled  to  recover,  unless 
he  makes  out  a  contract  between  himself  and  the  testator.  No 
contract  was  proved.  All  that  can  be  said  is,  that  he  gave  the 
woman  an  implied  authority  to  bind  him  as  a  wife  might  have 
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Blades  done.  Such  an  authority  may  have  been  given;  but  in  the 
Frbb.  absence  of  any  contract  with  the  testator,  the  executor  cannot  be 
[  •172  ]      ♦bound.     If  a  contract  were  to  be  presumed,  it  could  only  be  a 

contract  for  necessaries,  which  is  not  the  contract  described  in 

the  declaration. 

Postea  to  the  defendant. 


1829.  CLEMENT  V.  CHIVI8. 

[  172  ]  In  Error. 

(9  Bam.  &  Cress.  172—176 ;  S.  C.  4  Man.  &  Ey.  127 ;  7  L.  J.  K.  B.  189.) 

It  is  libellous  and  actionable  to  publish  of  a  man  that  he  has  been 
guilty  of  gross  misconduct,  and  insulted  females  in  a  barefaced  manner. 

Libel.  The  first  count  of  the  declaration  stated,  that  the 
plaintiff  below  (Chivis),  before  and  at  the  time  of  the  committing 
of  the  grievances,  &c.  was  the  proprietor  of  a  certain  stage- 
coach, wherein  he  was  used  and  accustomed  to  carry  and  convey 
passengers  for  hire,  profit,  and  reward  to  him  in  that  behalf ;  and 
that  in  so  doing,  he  had  always  properly  conducted  himself,  &c., 
but  that  defendant  well  knowing  the  premises,  and  intending,  &c., 
on,  &c.  at,  &c.,  falsely,  wickedly,  and  maliciously  did  compose 
and  publish,  and  cause  and  procure  to  be  published  of  and  con- 
cerning the  plaintiff,  and  of  and  concerning  him  as  such  proprietor 
as  aforesaid,  a  false,  scandalous,  malicious,  and  defamatory  libel 
containing  therein,  &c.  of  and  concerning  the  said  plaintiff,  and 
of  and  concerning  him  as  such  proprietor  as  aforesaid ;  that  is 
to  say,  **  Greenwich  coachmen.  The  insolence  of  some  of  the 
Greenwich  coachmen  and  their  cads  becomes  intolerable.  Our 
notice  has  been  called  to  the  gross  misconduct  of  Thomas  Chivis 
(the  plaintiff)  and  his  cad,  on  coach  No.  7,600,  who,  on  Tuesday 
last,  insulted  two  females  and  some  gentlemen,  who  were  outside 
[•173]  passengers,  in  the  most  barefaced  manner,"  &c.  *The  second 
count  omitted  the  statement  of  plaintiff's  being  the  proprietor  of 
a  coach,  and  alleged  the  libel  to  be  "of  and  concerning  the 
plaintiff**  only,  and  then  set  it  out  as  before.  It  was  averred  as 
special  damage,  that  by  reason  of  the  libel  one  John  Davies^  who 
would  otherwise  have  gone  by  and  been  carried  and  conveyed  by 
the  plaintiff  in  his  coach  for  hire  and  reward  to  the  plaintiff  in 
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that  behalf,  had  thence  hitherto  wholly  neglected  and  refused  so  Clbmknt 
to  do.  Plea,  the  general  issue.  The  jury  found  for  the  plaintiff,  chivis. 
damages  5{. ;  and  as  to  the  matters  alleged  for  special  damage, 
they  found  that  one  John  Davies  in  the  declaration  mentioned, 
who  would  have  gone  by  and  been  carried  and  conveyed  by  the 
plaintiff  in  his  said  coach  for  hire  and  reward  to  him,  the  plaintiff, 
in  that  behalf,  hath  not  thence  hitherto  wholly  neglected  and 
refused  so  to  do.  A  general  judgment  for  the  plaintiff  below  was 
entered  up,  whereupon  a  writ  of  error  was  brought,  and  the  case 
was  now  argued  by 

Piatt  for  the  plaintiff  in  error;  who  contended,  that  the 
supposed  libel  was  not  actionable  if  taken  by  itself,  and  without 
reference  to  the  plaintiff's  business,  and  without  proof  of  some 
special  damage.  That  the  second  count  did  not  mention  the 
plaintiff's  occupation,  and  the  jury  had  negatived  the  special 
damage ;  consequently,  the  judgment  being  general,  was  erroneous. 
The  alleged  libel  was  merely  a  charge  that  the  plaintiff  insulted 
somebody.  The  meaning  of  the  word  "  insulted  "  is  very  indefi- 
nite: it  imputes  nothing  actionable  or  indictable. 

(Parke,  J.:  It  states  that  the  plaintiff  was  guilty  of  gross^ 
misconduct.) 

That  is  afterwards  ^explained  by  the  statement  that  he  had      [*174] 
insulted  some  passengers. 

Chitty,  contra^  contended,  that  in  order  to  make  written 

slander  actionable,  it  need  not  impute  indictable  matter ;  it  is 

sufl&cient  if  it  tends  to  bring  the  party  into  odium  or  contempt : 

Bac.  Abr.,  Libel,  A  2. 

Car,  adv.  wit. 

On  a  subsequent  day  the  judgment  of  the  Court  was  delivered  by 

Baylby,  J. : 

This  was  a  writ  of  error  from  the  Court  of  Common  Pleas,  and 
the  error  assigned  was,  that  a  general  judgment  had  been  entered 
for  the  plaintiff ;  whereas,  the  second  count  of  the  declaration 

R.R. — VOL.  xxxn.  40 
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Clembnt  did  not  set  forth  any  sufficient  cause  of  action.  The  introduction 
Chiyib.  to  that  count  stated  only  that  the  libellous  matter  was  published 
"  of  and  concerning  the  plaintiff/'  without  reference  to  his  occupa- 
tion. But  it  imputed  to  him  gross  misconduct,  and  that  he  had 
insulted  two  females  in  a  barefaced  manner.  It  was  insisted 
that  this  did  not  constitute  a  libel,  and  that  was  the  question 
reserved  for  consideration.  There  is  a  marked  distinction  in 
the  books  between  oral  and  written  slander.  The  latter  is  pre- 
meditated, and  shews  design;  it  is  more  permanent,  and  calculated 
to  do  a  much  greater  injury  than  slander  merely  spoken.  There 
is  an  early  case  upon  the  subject,  in  which  this  distinction 
was  adverted  to,  King  v.  Lake,\  where  the  libel  charged  the 
plaintiff  with  having  presented  a  petition  to  the  House  of 
Commons,  ''stuffed  with  illegal  assertions,  ineptitudes,  imperfec- 
[  ♦176  ]  tions;  *clogged  with  gross  ignorances,  absurdities,  and  solecisms." 
A  special  verdict  was  found ;  and  upon  argument,  Hale,  C.  B. 
held,  that  "  although  such  general  words  spoken  once  without 
-writing  or  publishing  them  would  not  be  actionable,  yet,  here 
:they  being  writ  and  published,  which  contains  more  malice,  they 
jire  actionable."  This  appears  to  have  been  a  cross  action, 
.Arising  out  of  some  dispute,  as  Lake  v.  King  ;l  but  in  the  latter 
'Xsase  it  was  held,  that  the  action  could  not  be  maintained,  on  the 
ground  that  the  alleged  publication  was  a  privileged  communica- 
tion. In  a  subsequent  case,  Cropp  v.  TUney,^  Holt,  Ch.  J.  says, 
"*'  Scandalous  matter  is  not  necessary  to  make  a  libel ;  it  is 
enough  if  the  defendant  induces  an  ill  opinion  to  be  had  of  the 
plaintiff,  or  to  make  him  contemptible  and  ridiculous."  In 
Hawk.  P.  C.  ch.  73,  s.  1,  it  is  said,  with  reference  to  the  criminal 
law,  ''  It  seemeth  that  a  libel,  in  a  strict  sense,  is  taken  for  a 
malicious  defamation,  expressed  either  in  printing  or  writing,  and 
tending  either  to  blacken  the  memory  of  one  who  is  dead,  or  the 
reputation  of  one  who  is  alive,  and  to  expose  him  to  public  hatred, 
contempt,  or  ridicule."  The  distinction  between  written  and  oral 
^lander  has  also  been  recognized  in  Villers  v.  Mon8ley,\,  Bell  v. 
Stone,^  Thorley  v.  Lord  Kerry, ^  and  Robertson  v.  iPDougalLH 

t  Haidr.  470.  f  4  E.  R.  820  (1  Bos.  &  P.  331). 

I  1  Saund.  120,  131 ;  1  Sid.  414.  ft  13  R.  B.  626  (4  Taunt  355). 
S  3  Salk.  225 ;  Holt,  426.                        U'J^  B.  B-  684  (4  Bing.  670). 

II  2  Wils,  403. 
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Having  then  ascertained  the  rule,  it  is  only  necessary  to  enquire      Clement 
whether  the  publication  in  question  does  hold  up  the  plaintiff  to       chivis. 
public  hatred,  contempt,  or  ridicule.     It  states  that  he  was  guilty 
of  gross  misconduct,  and  then  describes  in  what  that  misconduct 
consisted  ;  viz.  in  insulting  *two  females,  and  some  gentlemen      [  ^^^^  ] 
in  the  most  barefaced  manner.     That  was  a  very  serious  and 
contumelious  imputation,  clearly  calculated  to  bring  the  plaintiff 
into  contempt  by  some  persons,  and  hatred  by  others;  and,  there- 
fore, according  to  the  rule  established  by  the  cases  referred  to, 
we  think  that  the  publication  was  libellous,  and  sufficient  to 
maintain  the  action.     The  judgment  of  the  Court  below  must, 

therefore,  be  affirmed. 

Judgment  affirmed. 

EEX  V.  LOED  GRANVILLE.  I829. 

(9  Bam.  &  Cress.  188—191 ;  S.  C.  4  Man.  &  Ey.  171 ;  7  L.  J.  M.  C.  89.)  [  igs  ] 

A  lessee  of  a  ooal-mine,  being  the  occupier,  having  erected  a  steam- 
engine  for  working  the  mine,  and  thereby  improved  its  annual  value,  is 
liable  to  be  rated  for  the  improved  annual  value. 

The  defendant  appealed  agauist  a  rate  made  the  22nd  day  of 
February,  1828,  for  the  relief  of  the  poor  of  the  parish  of 
Stoke-upon-Trent,  whereby  he  was  rated  for  a  colliery,  including 
engines  and  railway,  at  61Z.  lis.  5d.,  being  a  rate  made  upon  the 
sum  of  989Z.  188.  The  Court  of  Quarter  Sessions  confirmed  the 
rate,  subject  to  the  opinion  of  this  Court  on  the  following  case : 

The  defendant  is  the  lessee  and  occupier  of  a  colliery  in 
the  parish  of  Stoke-upon-Trent.  In  the  year  ending  on  the 
81st  December  last  he  paid  to  his  landlord  for  royalty  a  mine- 
rent  upon  the  coals  raised  from  the  said  colliery,  viz.  the  sum  of 
802Z.  88. y  which  sum  is  a  fair  mine-rent  for  a  tenant  to  pay  upon 
the  quantity  of  coals  raised  in  that  year.  The  sum  of  802i.  8«. 
forms  part  of  the  sum  of  989Z.  18«.,  upon  which  the  defendant  is 
charged.  The  defendant,  some  time  since,  erected  several  steam 
and  other  engines  in  the  colliery,  which  are  used  solely  in  draining 
the  mines  and  raising  the  coals  to  the  surface ;  and  he  also  laid 
down  a  railway,  which  is  solely  employed  in  facilitating  the 
carriage  of  the  coals.  These  form  the  machinery  with  which 
the  mines  are  worked,  and  without  which  they  could  not  be 

40—2 
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Rex        worked ;  and  there  would  be  no  mine-rent  at  all  unless  such 

Lord  Gran-   machinery  were  used.     The  sum  of  187Z.  10s.,  which  is  the 

^^^^'       remainder  of  989Z.  18«.,  on  which  the  defendant  is  charged,  is  a 

charge  over  and  above  the  amount  of  the  mine-rent  introduced 

into  the  assessment  in  respect  of  the  engines  and  railway.    And 

[  •ISO  ]      it  is  calculated,  that  if  the  colliery  were  now  ♦to  be  let  by  the 

defendant  to  a  sub-tenant,  along  with  the  engines  and  railways, 

the  total  sum  of  989Z.  16s.  would  not  be  more  than  a  fair  rent 

for  such  sub-tenant  to  pay.     11  the  Court  should  be  of  opinion, 

that  the  defendant  ought  to  be  rated  for  his  engines  and  railways, 

in  addition  to  what  he  ought  to  pay  as  mine-rent  to  his  landlord, 

then  the  rate  was  to  stand ;  but  if  not,  then  the  rate  was  to  be 

reduced  to  502.  8s. 

M'Mahon  in  support  of  the  order  of  Sessions : 

The  defendant,  as  the  occupier  of  coal-mines  which  are  found 
to  be  of  the  annual  value  of  9892. 18s.  (if  let  to  a  tenant),  is  rate- 
able in  respect  of  that  annual  value.  In  Rex  v.  AUwood\  it  was 
expressly  held,  that  the  lessee  of  coal-mines  was  rateable  for  the 
amount  of  royalty  or  rent  which  he  pays,  and  that  no  allowance 
was  to  be  made  for  money  expended  in  rendering  the  mines 
productive.  Rex  v.  Bilstonl  is  distinguishable,  because  the 
engine  there  was  erected  for  the  purpose  of  drawing  water  from 
an  iron-stone  mine  which  itself  was  not  rateable. 

Oodaon,  contra: 

The  defendant  is  not  the  owner,  but  the  lessee  of  the  mine. 
If  the  owner  had  occupied  the  mine  he  would  undoubtedly  have 
been  rateable  for  the  improved  annual  value ;  for  the  value  would 
then  have  been  permanently  increased  by  the  engines,  &g.  But 
the  tenant,  who  may  have  only  a  short  term  in  the  coal-mine, 
and  who  has  expended  a  large  capital  in  erecting  engines,  ought 
not  to  be  rated  for  the  increased  annual  value  produced  by  the 
expenditure  of  his  capital.  Until  that  capital  is  repaid  to  him, 
the  increased  annual  value  is  of  no  advantage  to  him.  But  in 
[  *190  ]       fact  the  lessee  is  *already  rated  for  the  engines  and  railway. 

t  30  R.  R.  322  (6  B.  &  C.  277).  t  5  B.  &  C.  851. 
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The  rate  is  made  in  proportion  to  the  quantity  of  coal  raised.  Rex 

The  quantity  raised  and  sold  has  been  increased  by  the  erection   lord  Gran- 
of  the  engines,  &c.,  and  the  occupier  is  rated  in  respect  of  that       villb. 
increased  quantity.     He  has,  therefore,  already  been  rated  in 
respect  of  the  engines  and  railway. 

Baylby,  J. : 

I  have  no  doubt  that  the  defendant  ought  to  be  rated  for  his 
engines  and  railway.  Whether  the  Sessions  have  made  proper 
deductions  we  are  not  to  decide.  The  only  point  for  our 
consideration  is,  whether  the  defendant  ought  to  be  rated 
for  the  engines  and  railway?  If  the  owner  had  occupied  the 
mine  he  would  have  been  liable  to  be  rated  according  to  the 
improved  value  of  the  property;  and  where  the  owner  of  a 
mine  fixes  an  engine,  or  otherwise,  by  expenditure  of  his 
capital,  raises  the  value  of  his  property,  he  will  be  rateable 
for  the  value  of  that  property  so  improved  by  his  expendi- 
ture. If  it  be  leased  to  a  tenant  who  is  to  incur  the  same 
expenditure  of  erecting  an  engine,  the  owner  will  receive  a 
less  royalty ;  but  as  a  greater  quantity  of  coal  will  be  raised, 
the  tenant  will  be  thereby  remunerated  for  his  expenditure,  and 
I  think  the  tenant,  being  the  occupier,  is  liable  to  be  rated  for 
such  improved  value.  The  order  of  Sessions  must,  therefore, 
be  confirmed. 

LiTTLBDALB,  J.  : 

The  question  is,  whether  the  defendant  be  liable  to  be  rated  at 
the  increased  amount  mentioned  in  the  case,  by  reason  of  the 
engines  and  railway  which  he  has  erected  ?  Generally  speaking, 
the  rate  is  to  be  in  proportion  to  the  rent.  Here  the  tenant  *ha8  [  •191  ] 
erected  an  engine,  which  renders  the  mine  more  productive.  It 
is  immaterial,  with  reference  to  rateability,  whether  the  landlord 
or  tenant  erect  an  engine  or  lay  down  a  railway.  The  bargain 
between  the  landlord  and  tenant  may  be  varied  on  that  account, 
but  the  occupier  of  the  property  is  rateable  in  respect  of  its 
improved  annual  value.  I  think,  therefore,  that  the  lessee  of 
this  mine  being  the  occupier,  was  properly  rated  for  the  improved 
value 
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Bbx         Parke,  J. : 


c. 


LoBD  Gean-  The  question  left  to  us  is,  whether  the  defendant  be  hable  to 
be  rated  for  improvements  ?  I  think  he  clearly  is.  It  is  found 
by  the  Sessions  that  the  value  of  the  property  is  raised  by  the 
improvements  from  802Z.  8s.  to  989L  18s.  Whether  the  amount 
of  the  rate  is  precisely  what  it  ought  to  be  it  is  not  for  us  to  deter- 
mine. The  Sessions  seem'to  have  estimated  the  value  according 
to  the  sum  at  which  it  would  let  to  an  under-tenant.  That, 
perhaps,  may  not  be  the  correct  principle  on  which  such  property 
ought  to  be  rated.  The  annual  value  is  part  only  of  the  annual 
rent :  some  portion  of  that  rent  should  be  considered  applicable 
to  repairing  and  replacing  the  engines.  In  Rex  v.  Tomlinson\ 
this  distinction  was  taken.  The  only  question  for  us,  however, 
is,  whether  it  be  right  in  principle  to  rate  the  lessee  in  respect  of 
an  annual  value  increased  by  reason  of  improvements  made  by 
himself  ?    I  think  he  was  properly  rated  for  the  improved  value. 

Order  of  Sessions  confirmed. 


1829.  LITTLE  V.  POOLE.+ 

|-792  ]  (9  Bam.  &  Cress.  192—203;  S.  0.  7  L.  J.  K.  B.  158.) 

The  47  Geo.  III.  [sess.  2]  c.  Ixviii.,  recites,  that  the  several  Acts  then  in 
force  for  regulating  the  vend  and  delivery  of  coals  had  been  found  insuffi- 
cient to  prevent  the  commission  of  frauds  in  the  vend  and  delivery  of  such 
coals,  and  that  it  would  tend  greatly  to  facilitate  the  execution  of  the  pur- 
poses intended  by  the  said  Acts  if  the  same  were  repealed,  and  further 
and  better  provisions  made  for  those  purposes ;  and  then,  by  section  113, 
enacts,  that  the  vender  of  coals,  sold  and  sent  as  and  for  wharf-measure, 
from  any  ship,  &c.,  or  from  any  wharf,  &c.,  and  to  be  delivered  to  the 
purchaser  thereof  from  any  cart,  &c.,  shall  deliver  a  printed  ticket,  and 
the  carman  or  driver  shall  deliver  the  same  to  the  purchaser  or  his 
servants  before  any  part  of  the  coals  shall  be  delivered  therefrom.  It 
then  gives  the  form  of  the  vender's  ticket,  which  is  to  contain  the  number 
of  sacks,  the  name  of  the  coals  sent,  &c.,  the  name  of  the  vender,  and 
the  name  of  the  labouring  meter;  and  it  subjects  any  vender  of  coals, 
who  shall  not  deliver  such  a  ticket,  to  a  penalty  of  20^  :  Held,  that  this 
Act  made  it  imperative  on  the  vender  of  coals  to  deliver  a  vender's 

t  Ante,  p.  616.  relied  on  in  the  judgment  in  Cun- 

I  The  particular  Act  under  which  ddl   v.  Dawson  (1847)  4  C.  B.  376, 

this  case  was  decided,  is  superseded  17  L.  J.  C.  P.  311,  as  establishing 

by  later  Acts  (see  1  &  2  Vict.  c.  cli.).  the  principle  under  Acts  having  a 

But  the   authority  of   the   case   is  similar  object. — E.  C. 
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ticket  signed  by  the  meter,  and  that  the  Act  having  been  parsed  to  Littlb 

protect  the  buyer  against  the  frauds  of  the  seller,  a  vender  of  coals,  who  v. 

had  delivered  a  vender's  ticket  to  the  purchaser,  which  was  not  signed  Poolb. 
by  the  meter,  could  not  recover  the  price  of  the  coals  from  such  purchaser. 

Assumpsit  for  goods  sold  and  delivered,  and  the  usual  money 
counts.  At  the  trial  before  Lord  Tenterden,  Gh.  J.,  at  the  London 
sittings  after  Easter  Term,  1828,  it  appeared  that  the  action  had 
been  brought  to  recover  the  value  of  a  quantity  of  coals  supplied 
to  the  defendant,  under  the  following  circumstances :  The  plaintiff 
was  a  dealer  in  coals  by  commission ;  and  having  received  an  order 
from  the  defendant,  directed  a  coal  merchant  named  Witherby  to 
send  in  the  coals.  They  were  accordingly  supplied  to  the  defen- 
dant by  Witherby  on  account  of  the  plaintiff,  who,  being  unable 
to  obtain  payment,  commenced  an  action  to  recover  the  amount 
of  the  coals  so  supplied.  After  the  commencement  of  the  action, 
the  defendant  paid  the  debt  to  the  plaintiff's  wife,  but  nothing 
was  done  with  respect  to  the  costs;  and  the  plaintiff  in  conse- 
quence continued  his  action  for  the  purpose  of  recovering  them. 
No  evidence  of  the  delivery  of  the  coals  was  offered  at  the  trial 
on  the  part  of  the  plaintiff,  but  having  proved  the  payment,  and 
that  it  had  been  made  after  the  action  brought,  he  claimed  to 
recover  nominal  damages.  Upon  which,  the  defendant  called 
the  carman  who  had  been  employed  by  Witherby  to  deliver  the 
coals  to  the  defendant,  and  *he  identified  the  vender's  and  meter's  [  *193  ] 
tickets  produced  to  him  as  those  sent  with  the  coals.  It  appeared 
that  the  vender's  ticket,  which  was  a  printed  form,  had  not  been 
signed  by  the  meter,  which  it  was  contended  was  necessary  under 
the  47  Geo.  III.  c.  68,+  s.  113,  nor  had  his  name  been  inserted 
in  the  blank  left  for  it  in  the  form.  It  further  appeared,  that  in 
the  margin  of  a  book  produced  from  the  principal  coal-meter's 
office,  from  which  book  the  ticket  in  question  had  been  cut,  the 

t  The  17  Gto.  III.  [sess.  2]  c.  Ixviii.,  tend  greatly  to  facilitate  the  execu- 

after  reciting  "  That  the  several  Acts  tion  of  the  purposes  intended  by  the 

then  in  force  for  regulating  the  vend  said  Acts  if  the  same  were  repealed, 

and  delivery  of  coals  brought  into  the  and  further  and   better  provisions 

portofLondon,within  the  cities  of  Lon-  made  for  those  purposes/'  by  sect 

don  and  Westminster,  and  the  liberties  102*,  enacts,  that  the  principal  land 

thereof,  had  been  found  insufficient  coal-meter   shall   deliver    to   every 

to  prevent  the  commission  of  frauds  seller  of  coals  sold  by  wharf-measure, 

and  impositions  in  the  vend  and  deli-  or  the  carman  who  shall  cart,  load, 

very  of  such  coals ;  and  that  it  would  carry,  or  drive  away  the  same,  a 


632 


1829.    K.  B-    9  B.  &  C.  198—195. 


[b.b. 


Little 
Pools. 


[194] 


[  •igs  ] 


[  '194,  «.  ] 


coals  were  described  as  Burdon;  in  the  ticket  itself  they  were 
represented  as  Wallsend ;  the  former  is  an  inferior  description  of 
coals  to  the  latter.  The  defendant's  counsel  thereupon  contended 
that  the  plaintiff  had  been  guilty  of  a  fraud  upon  the  statute,  the 
vender's  ticket  not  having  been  signed  by  the  meter ;  and  if  so, 
that  as  no  action  could  have  been  maintained  to  recover  a  demand 
arising  out  of  it,  the  mere  payment  of  the  demand  after  action 
brought  could  not  entitle  the  plaintiff  to  recover  the  costs. 
Lord  Tentbrdbn,  Ch.  J.  refused  to  nonsuit,  but  directed  the  jury 
to  find  a  verdict  for  the  plaintiff,  with  Is.  damages,  and  gave  the 
defendant's  counsel  leave  to  move  to  set  it  aside  and  enter  a 
nonsuit.    A  rule  nisi  for  that  purpose  having  been  obtained, 

Channel  now  shewed  cause : 

The  statute  enacts  that  upon  the  sale  of  coals,  two  tickets 
shall  be  delivered,  a  meter's  and  a  vender's  ticket.  The  form 
and  requisites  *of  these  tickets  vary  according  to  the  nature 


ticket  signed  by  one  of  the  principal 
land  coal-meters,  and  countersigned 
by  the  labouring  coal-meters  ^attend- 
ing  and  delivering  the  same,  in  which 
shall  be  contained  the  christian  and 
surname  of  the  vender,  and  also  of 
the  purchaser  of  the  said  coals,  and 
the  quantity  of  such  coals,  and  the 
day  of  the  week,  month,  and  year  of 
the  delivery  and  admeasurement,  and 
amoimt  of  the  metage-charge,  and 
the  names  of  the  carmen  employed 
to  cart,  lead,  drive,  or  carry  the  same 
coals ;  and  also  shall  contain  a  notice 
to  the  purchaser,  that  if  he  be  dis- 
satisfied with  the  measure  thereof, 
and  shall  desire  to  have  such  coals 
re  -  measured,  such  dissatisfaction 
must  be  expressed  to  the  caiman 
before  more  than  one  sack  of  such 
coals  is  shot  or  unladen  from  the 
waggon,  cart,  &c. ;  which  ticket 
shall  be  delivered  unaltered  by  the 
labouring  coal-meter,  coimtersigning 
the  same,  to  the  carman  or  person 
employed  to  cart,  carry,  drive,  or 
lead  the  coals  described  in  such 
ticket;  which  ticket,  unaltered,  the 


carman  therein  named  to  be  employed 
to  cart  the  coals  in  such  ticket  de- 
scribed shall  deliver  to  the  respective 
consumers  or  purchasers  therein 
named,  and  if  the  labouring  coal- 
meter  coimtersigning  such  ticket 
shall,  after  payment  of  the  metage- 
charge,  refuse  to  deliver  such  ticket 
to  the  carman  employed  to  cart  the 
coals  therein  described,  such  labour- 
ing coal-meter  shall  for  every  such 
offence  forfeit  the  simi  of  10^. ;  and 
if  such  carman  shall,  after  the  same 
ticket  shall  have  been  delivered  to 
him,  either  alter,  or  neglect  or  refuse 
to  deliver  the  same  ticket  to  the  pur- 
chaser or  consumer  therein  named, 
such  carman  shall  forfeit  for  every 
such  offence  any  sum  not  exceeding 
40«. 

Sect.  113  enacts,  that  the  vender 
of  coals,  sold  and  sent  as  for  wharf- 
measure,  from  any  ship,  vessel, 
lighter,  baige,  or  other  craft,  or 
from  any  wharf,  warehouse,  or  other 
place  within  the  port  of  London,  &c 
and  to  be  delivered  to  the  purchaser 
thereof  from  any  cart,  waggon,  or 
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of  the  sale;  whether  the  coals  are  sold  by  pool-measure, 
wharf-measure,  or  by  weight.  The  case  before  the  Court  is 
a  sale  of  coals  by  wharf-measure.  The  meter's  ticket  upon 
such  a  sale  and  delivery,  must  be  signed  by  him,  and  that 
has  been  done.  The  vender's  ticket,  upon  which  alone  any 
objection  arises,  did  not  necessarily  require  his  signature,  and 
it  would  have  been  a  sufficient  compliance  with  the  statute,  if 
the  meter's  name  had  appeared  on  the  ticket,  though  inserted 
by  the  vender  himself.  The  102nd  section  specifies  what  the 
meter's  ticket  in  the  instance  of  coals  sold  by  wharf-measure 
shall  contain,  viz.,  the  names  of  the  buyer  and  seller,  the  quan- 
tity of  the  coals,  the  day  of  the  month  and  year  of  the  delivery 
and  admeasurement,  the  name  of  the  carman,  and  other  particu- 
lars ;  and  it  expressly  requires  that  such  ticket  shall  be  signed 
by  one  of  the  principal  land  coal-meters,  and  countersigned  by 
the  labouring  coal-meter.  The  105th  section,  too,  imposes  a 
penalty  of  lOZ.,  unless  such  ticket  (that  is  the  meter's  ticket,) 
shall  be  obtained  and  delivered  so  signed  and  countersigned  as 
aforesaid.  The  case  with  regard  to  the  *vender's  ticket,  is 
however  essentially  different.     The  lldth  section  regulates  the 

man  is  directed  to  deliver  this  ticket 
before  he  shgots  any  of  the  coals  out 
of  his  cart  or  waggon ;  and  that  a 
bushel-measure  is  in  such  cart  or 
waggon,  by  which  the  carman  is 
directed  to  measure  gratis  (under 
the  penalty  of  20/.)  the  coals  con- 
tained in  any  one  sack,  which  the 
purchaser  or  his  servant  may  require, 
which  sack  is  to  contain  three  bushels, 


LlTTJ[iE 
T, 

Pools. 


other  carriage,  shall,  and  he  is 
required  to  deliver,  or  cause  to  be 
delivered,  a  printed  ticket  or  paper, 
and  such  carman,  driver,  or  other 
person,  shall,  and  is  required  to 
deliver,  or  cause  to  be  delivered,  the 
same  ticket  so  received  from  such 
vender  to  the  purchaser  of  such 
coals,  or  to  his  servant,  before  any 
part  of  the  coals  contained  in  such 
cart,  waggon,  or  other  carriage  shall 
be  shot  or  delivered  therefrom ;  and 
every  such  ticket  bhall  be  in  the 
words  and  form  following: 

•*Vendeb*8  Ticket. 

**  Mr.  A.  B.  [here  insert  the  name 
of  the  buyer]. 

**  Take  notice,  that  you  are  to 
receive  herewith  [here  insert  the 
number]  sacks  of  [here  insert  the 
name  of  the]  coals ;  and  that  by  an 
Act  made  in  the  ♦forty-seventh  year 
of  EIng  Gborge  the  Third,  the  car- 


heaped  up  in  the  form  of  a  cone,  the 
outside  of  the  measure  being  the 
extremity  of  the  base  thereof  ;  C.  D. 
[here  insert  the  name  of  the  vender]  ; 
E.  F.  [here  insert  the  name  of  the 
labouring  meter,  in  case  of  the  coals 
being  sent  from  within  either  of  the 
districts  of  the  said  respective  officers] . 
Dated  [here  insert  the.  day  of  tlie 
month  and  year  when  such  ticket  was 
signed]," 

A  penalty  of  20/.  is  then  imposed 
by  this  section  upon  the  vender  who 
neglects  to  deliver  such  ticket. 


[  •196  ] 


[  '196,  *.  ] 
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Little  delivery  of  that  ticket,  and  requires  a  ticket  to  be  delivered  in  the 
Poole.  ^^rm  set  out  in  the  section ;  and  at  the  end  of  the  form  as  given 
by  the  Act,  there  is  a  direction  that  the  names  of  the  vender  and 
meter,  and  the  day  of  the  month  and  year,  shall  be  inserted ;  but 
it  is  nowhere  said  that  such  ticket  shall  be  signed.  It  is  material 
also  to  observe,  that  in  the  latter  part  of  the  same  section,  by 
which  a  penalty  is  imposed  for  not  delivering  the  vender's  ticket, 
the  statute  again  omits  the  words  ''  signed  and  countersigned," 
which  are  used  in  the  sections  applicable  to  the  meter's  ticket ; 
and  it  is  therefore  fair  to  presume,  that,  if  it  had  intended  that 
the  enactments  relating  to  the  signature  of  the  meter's  ticket 
should  apply  also  to  the  vender's,  it  would  have  expressed  itself 
in  the  same  or  equally  intelligible  language.  If  then  it  would 
have  been  a  sufficient  compliance  with  the  Act,  if  the  vender  had 
himself  inserted  the  meter's  name  in  the  vender's  ticket,  the 
neglect  to  do  so  is  an  omission,  but  not  such  a  contravention  of 
the  policy  of  the  Act  as  will  prevent  the  plaintiff  from  recovering. 
But  admitting  the  vender's  ticket  ought  to  have  been  signed  by 
the  meter,  the  plaintiff  still  is  entitled  to  recover.  For  any  thing 
that  appears  to  the  contrary,  the  omission  to  sign  the  ticket  may 
have  rested  wholly  with  the  meter,  who  is  a  public  officer,  not 
the  servant  of  the  seller,  nor  under  his  control,  and  for  whose 
default  the  vender  is  not  in  point  of  law  liable.  Even  if  the 
omission  be  held  to  be  that  of  Witherby,  the  plaintiff  was  ignorant 
of  it,  and  ought  not  to  suffer ;  for  though  it  must  be  admitted 
Witherby  was  the  agent  of  the  plaintiff,  and  that  if  the  coals  sold 
by  Witherby  had  been  deficient  in  quantity  or  quality,  the  case 
[  •197  ]  would  have  fallen  *within  the  rule,  that  the  principal  must  be 
responsible  for  the  acts  of  his  agent,  and  such  deficiency  being  a 
fraud  upon  the  purchaser,  and  committed  by  the  agent,  must 
have  wholly  or  partially  affected  the  remedy  of  the  principal ;  yet 
here  it  is  not  pretended  that  the  coals  were  deficient  in  quantity, 
and  there  is  no  evidence  on  which  the  Court  can  say  they  were  a 
different  sort  from  those  described  in  the  ticket.  All  the  cases 
which  have  decided  that  a  party  shall  not  be  allowed  to  recover, 
in  respect  of  a  transaction  contravening  the  policy  of  a  statute, 
are  cases  where  the  party  himself,  in  his  own  person,  had  set  the 
Act  of  Parliament  at  defiance,  and,  as  far  as  he  could,  treated  it 
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as  a  dead  letter,  as  Law  v.  Hodson^^  Bensley  v.  Bignold,l  relied  Little 
upon  by  the  other  side,  or  cases  in  which  the  party  had  wilfully  and  poole. 
knowingly  aided  and  assisted  another  in  so  doing,  as  Langton  v. 
Hughes,^  Cannan  v. Bryce.  \\  The  objection  taken  to  the  plaintiff's 
recovery  in  these  several  cases  was  not  allowed  by  the  Court  out 
of  favour  to  the  defendant,  but  with  a  view  to  discourage  parties 
from  entering  into  illegal  contracts  or  neglecting  statutory  enact- 
ments, by  refusing  to  listen  to  parties  who  have  so  acted,  but  the 
Courts  have  never  yet  withheld  their  protection  and  assistance 
from  a  party  who  is  innocent.  Here  the  plaintiff  is  so ;  he  has 
neither  infringed  the  law  himself,  nor  assisted  another  in  doing 
80.  The  omission  was  the  default  either  of  the  meter  or  of 
Witherby,  and  the  defendant  has  had  the  benefit  of  the  com- 
modity he  contracted  for,  and  ought,  therefore,  in  justice,  to  pay. 
There  is  also  this  distinction  between  *the  present  and  all  the  [  *198  ] 
cases  yet  decided, — that  in  no  one  of  these  cases  could  any 
additional  evidence  have  been  required  to  have  supported  a  con- 
viction for  the  penalty,  if  the  question  had  been  raised  in  the 
shape  of  an  information,  than  was  adduced  in  support  of  the 
objection  taken  at  Nisi  Prius  to  the  plaintiff's  recovery.  But  the 
Court  cannot  in  the  present  case  say,  upon  the  evidence  on  which 
this  objection  rests,  that  the  plaintiff,  by  reason  of  the  neglect  of 
Witherby,  could  be  subjected  to  the  penalty. 

F.  Pollock  in  support  of  the  rule : 

There  may  be  weight  in  the  argument,  that  if  the  vender's 
ticket  need  not  be  signed  by  the  meter,  the  mere  neglect  to  insert 
his  name  will  not  prevent  the  plaintiff  from  recovering ;  but  the 
insertion  of  his  name  would  not  have  been  sufficient,  for  what- 
soever may  be  the  difference  in  point  of  language  between  the 
section  applicable  to  the  meter's  and  that  applicable  to  the 
vender's  ticket,  it  is  clear,  from  the  whole  tenor  of  the  Act,  and 
particularly  from  the  ninety-third  section,  which  imposes  a 
penalty  upon  a  meter  signing  a  vender's  ticket  without  being 
satisfied  that  the  coals  sent  are  of  the  quality  described  in  such 
ticket,  that  the  Legislature  intended  the  vender's  ticket  should 

t  10  R.  R.  513  (U  East,  300).  §  14  R.  R.  531  (1  M.  &  S.  593). 

t  24  R.  R.  401  (5  B.  &  Aid.  335).  ||  22  R.  R.  342  (3  B.  &  Aid.  179). 
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Little  be  signed  by  the  meter.  The  object  of  the  statute,  as  appears  by 
Poole.  ^^^  preamble,  was  to  guard  against  the  commission  of  fraud  in 
the  sale  of  coals.  Now,  the  meter's  ticket,  it  is  true,  expresses 
the  quantity  of  the  coals  sent,  but  is  wholly  silent  as  to  the 
quality  of  them.  The  vender's  ticket,  on  the  other  hand,  if  in 
conformity  with  the  Act,  must  describe  the  quality  as  well  as  the 
quantity  of  the  coals ;  and  if  it  shall  be  held  a  sufficient  com- 
I  *i^  ]  pliance  with  the  Act,  that  the  meter's  ticket  has  been  *sigiied, 
the  public  will  be  left  without  any  security  whatever  that  the 
quality  of  the  coals  delivered  corresponds  with  the  quality  charged 
for,  and,  consequently,  one  great  object  contemplated  by  the  Act 
will  be  defeated.  If,  then,  the  vender's  ticket  ought  to  have  been 
signed  by  the  meter,  Law  v.  Ilodson^  and  Benaley  v.  BignoldX 
are  precisely  in  point.  With  regard  to  the  objection  taken  on 
the  other  side,  that  the  plaintiff  ought  not  to  suffer  for  the  omis- 
sion of  Witherby,  it  is  a  sufficient  answer  to  say,  that  if  the 
plaintiff,  instead  of  supplying  the  coals  himself,  chooses  to  do  so 
through  the  agency  of  Witherby,  whatever  will  be  a  good  defence 
to  an  action  at  the  suit  of  Witherby,  will  be  equally  so  to  a 
demand  by  the  plaintiff.  It  is  true,  that  there  is  no  actual 
evidence  that  the  coals  sent  were  of  a  different  description  from 
those  described  in  the  ticket.  The  case,  nevertheless,  warrants 
strong  suspicions  that  such  was  the  case ;  for  it  appeared,  that 
on  the  production  from  the  coal-meter's  office  of  the  book  from 
which  the  vender's  ticket  was  proved  to  have  been  cut,  there  was 
written  "  Burden  "  in  the  margin ;  whilst  the  coals  sent  were 
represented  by  the  vender's  ticket  to  be  "  Wallsend."  This 
circumstance,  in  all  probability,  induced  the  meter  to  withhold 
his  signature,  who,  had  he  signed  the  ticket,  would  have  subjected 
himself  to  a  penalty;  for  it  was  not  disputed  at  the  trial  that 
Burden  coals  were  of  an  inferior  description  of  coals  to  Wallsend. 

Lord  Tenterden,  Ch.  J. : 

The  rule  for  entering  a  nonsuit  must  be  made  absolute.     The 

regulations  introduced  by  this  Act  of  Parliament  appear  by  the 

[  •200  ]       recital  *to  have  been  intended  to  prevent  the  committing  of  fraud 

t  10  E.  E.  613  (11  East,  300).  t  24  B.  R.  401  (5  B.  &  Aid.  335). 
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in  the  vend  and  delivery  of  coals.  The  Act  requires  two  things  Little 
to  be  done :  first,  by  s.  102,  that  there  shall  be  a  meter's  ticket,  poo'lk. 
signed  by  one  of  the  principal  land-meters,  and  countersigned  by 
the  labouring  meter,  which  shall  specify,  among  other  things,  the 
quantity  of  coals  ;  and  this  ticket  is  to  be  delivered  to  the  person 
employed  to  cart  the  coals,  and  by  him  to  the  purchaser.  The 
latter  is  thereby  enabled  to  have  the  coals  measured,  and  to  pro- 
tect himself  against  any  fraud  of  the  seller  as  to  the  quantity. 
By  that  section  the  vender  is  required  to  describe  the  quantity 
but  not  the  quality  of  the  coals.  But  by  s.  113,  the  vender  of 
coals  by  wharf -measure  is  required  also  to  deliver  a  ticket  to  the 
carman  employed  to  cart  the  coals,  and  the  latter  is  to  deliver  it 
to  the  purchaser  of  such  coals,  or  to  his  servant,  before  any  part 
of  the  coals  shall  be  shot  from  the  waggon.  The  form  of  this 
ticket  is  then  given,  and  it  thereby  appears  that  it  is  to  contain 
(among  other  things)  the  number  of  sacks  and  the  name  of  the 
coals,  and  the  name  of  the  vender  is  to  be  affixed  to  it  as  well  as 
the  name  of  the  labouring  meter;  and  the  vender,  in  case  he  does 
not  cause  to  be  delivered  such  ticket,  is  subjected  to  a  penalty 
of  20Z.  It  is  true,  that  this  section  does  not  in  express  terms 
require  that  the  vender's  ticket  shall  be  signed  by  the  labouring 
coal-meter,  but  merely  that  his  name  shall  be  inserted.  But 
when  I  consider  the  object  which  the  Legislature  had  in  view, 
viz.  to  prevent  all  frauds  on  the  part  of  the  seller,  and  that  such 
fraud  may  be  committed  by  delivering  coals  defective  in  quality 
or  in  quantity,  I  think  it  perfectly  clear  that  it  must  have  been 
intended  by  this  section  that  that  ticket  should  be  signed  by  the 
labouring  coal- meter ;  *for  otherwise  the  buyer  will  have  no  pro-  [  ♦201  ] 
tection  against  the  fraud  of  the  seller  in  delivering  coals  of  a 
quality  different  from  that  which  they  are  described  to  be.  Here 
the  meter  did  not  sign  the  ticket,  and  this  provision  having  been 
intended  to  protect  the  buyer  against  the  fraud  of  the  seller,  I 
think,  on  the  authority  of  the  cases  cited,  that  the  plaintiff,  who 
was  the  seller  of  the  coals,  in  this  case,  is  not  entitled  to  recover. 

Baylby,  J. : 

This  case  t&Ws  within  the  principle  upon  which  Latt?  v.  Hodsont 
t  10  E.  B.  013  (11  East,  300). 
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Little  was  decided.  The  statute  17  Geo.  III.  c.  42,  recited  that  incon- 
PooLB.  veniences  had  arisen  to  the  public,  by  frauds  committed  in 
lessening  the  size  of  bricks  under  their  usual  proportion,  without 
any  diminution  of  price ;  and  required  bricks  for  sale  to  be  of 
certain  dimensions,  and  gave  a  penalty  for  the  breach  of  that 
regulation.  The  plaintiff  having  sold  and  delivered  to  the  defen- 
dant bricks  which  were  under  the  statutable  size,  brought  an 
action  to  recover  the  value  of  them.  It  was  contended,  that,  as 
the  defendant  had  accepted  and  converted  the  bricks  to  his  own 
use,  the  vendee  was  liable  to  pay  the  value,  particularly  as  the 
statute  had  not  avoided  the  contract,  but  had  only  subjected  the 
brickmaker  to  a  penalty.  But  the  Court  held,  that  the  policy  of 
the  Act  being  to  protect  the  buyer  against  the  fraud  of  the  seller, 
would  be  best  effected  by  holding,  that  the  vender  should  not 
recover  the  value  of  the  bricks  sold  under  such  circumstances. 
That  applies  to  the  present  case.  The  buyer,  who  sees  the  ticket 
of  the  vender,  in  which  the  coals  are  described  as  Wallsend  coals, 
[  •202  ]  is  induced  to  believe  they  are  *of  that  quality ;  but  the  meter,  if 
he  discharged  his  duty,  would  not  have  signed  that  ticket  unless 
the  coals  corresponded  in  quality  with  the  description  given  in 
the  ticket.  The  signature  of  the  meter,  therefore,  is  a  security 
to  the  buyer  that  the  coals  are  of  the  quality  described ;  and  the 
provision  which  requires  such  signature,  was  evidently  introduced 
in  order  to  protect  the  buyer  against  the  fraud  of  the  seller.  The 
object  of  the  Legislature  will  be  best  effected,  therefore,  by  holding 
that  the  seller  shall  not  recover  the  value  of  his  coals  where  he 
does  not  cause  to.be  delivered  to  the  purchaser  a  ticket  signed  by 
the  meter,  pursuant  to  the  provisions  of  the  Act  of  Parliament. 
The  ticket  not  having  been  so  signed  in  this  case,  I  think  that 
the  plaintiff  is  not  entitled  to  recover.  It  is  quite  clear  that  for 
the  purposes  of  this  case,  Little  and  Witherby  must  be  considered 
as  the  same  person. 

LiTTLEDALB,  J.  : 

The  object  of  the  Act  of  Parliament  was,  that  the  assertion  of 
the  vender,  as  to  the  quantity  and  quality  of  the  coals,  should 
not  be  trusted.  The  quantity  of  the  coals  is  required  to  be  speci- 
fied in  the  meter's  ticket,  which  must  be  signed  by  a  principal 
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land  coal-meter,  and  countersigned  by  a  labouring  meter.  But  Little 
the  quality  of  the  coals  is  not  required  to  be  specified  in  that  pools. 
ticket.  Generally  speaking,  a  purchaser  does  not  know  Wallsend 
coals  from  any  other.  For  the  protection  of  the  buyer,  therefore, 
the  llSth  section  of  the  Act  requires  that  the  meter  shall  certify 
that  the  coals  are  of  the  quality  which  they  are  stated  to  be  in 
the  vender's  ticket.  That  is  a  provision  introduced  to  protect  the 
buyer  against  the  fraud  of  the  seller.  On  the  authority  of  the 
cases  cited,  I  think  that  the  plaintiff  is  not  entitled  to  recover. 

Parke,  J. :  [  203  ] 

The  provision  which  requires  that  the  meter  shall  be  a  party 
to  the  vender's  ticket,  which  is  to  contain  a  description  of  the 
quality  of  the  coals,  is  a  regulation  intended  to  protect  the  pur- 
chaser; and  that  being  so,  according  to  Law  v.  Hodson,^  the 
plaintiff  cannot  recover.    The  rule  for  entering  a  nonsuit  must, 

therefore,  be  made  absolute. 

Ride  absolute. 


EEX  V.  ANN   GREEN  and  Others.^  i829. 

(9  Bam.  &  Cress.  203—208 ;  S.  C.  4  Man.  &  Ey.  164 ;  7  L.  J.  M.  C.  94.)  i""^] 

The  objects  of  a  charity  in  the  actual  occupation  of  almshouses,  paying 
no  rent  for  the  same,  and  removable  at  the  pleasure  of  the  patrons  of 
the  charity,  are  rateable  to  the  reHef  of  the  poor  in  respect  of  such 
occupation. 

Upon  an  appeal  by  the  defendants,  widows,  inhabitants  and 
occupiers  of  certain  houses  and  premises  in  the  parish  of  Lee,  in 
the  county  of  Kent,  against  a  rate  or  assessment  made  for  the 
relief  of  the  poor  of  that  parish,  dated  the  2nd  of  April,  1828,  the 
Sessions  confirmed  the  rate,  subject  to  the  opinion  of  this  Court 
on  the  following  case  : 

The  master  and  wardens  of  the  Merchant  Tailors  of  the 
fraternity  of  St.  John  the  Baptist,  in  the  city  of  London,  are  and 

t  10  B.  R.  513(11  East,  300).  assessed   are   the   actual   occupiers, 

X  Upon  the  subject  of  almshouses  though  doubtless  the  trustees  of  the 

Mr.  Glen  (Archbold's  Poor  Law,  14th  charity  wiU  see  to  the  payment  of 

ed.,  p.  800),  after  citing  the  above  the  rate." — E.  C. 

case,  observes :   **  The  persons  to  be 
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Rkz  have  long  been  patrons  of  a  charitable  establishment  for  the  relief 
Ghkiek.  of  the  widows  of  poor  freemen  of  the  Company  of  Merchant 
Tailors.  About  three  years  ago  the  Company  purchased  land  in 
the  parish  of  Lee,  whereon  they  erected  thirty  almshouses  for 
the  reception  of  such  poor  widows.  The  appellants  are  poor 
women,  and  are  resident  in  the  alms-houses  as  alms-women  and 
objects  of  the  charitable  establishment,  and  pay  no  rent  for  the 
same,  and  are  also  removable  at  the  pleasure  of  the  master, 
wardens,  and  court  of  assistants  of  the  Company  of  Merchant 
Tailors.  The  land  upon  which  the  almshouses  are  built, 
[  •204  ]  comprising  *about  two  acres,  is  the  freehold  property  of  the 
Merchant  Tailors'  Company ;  and  the  same  was  purchased,  and 
the  alms-houses  erected  and  built  thereon,  at  the  sole  expense  of 
the  Company,  out  of  their  corporate  fund.  Before  the  purchase 
of  the  land  as  aforesaid,  the  same  was  rated  on  the  occupier 
thereof  at  the  rate  of  21.  58.  per  annum,  and  the  parochial  rates 
were  regularly  paid  in  respect  thereof  upon  such  rating.  The 
question  for  the  opinion  of  this  Court  was,  whether  the  defen- 
dants were  liable  to  be  rated  for  the  relief  of  the  poor  of  the  said 
parish  ? 

BoUand  (and  Clarkson  was  with  him),  in  support  of  the 
order  of  Sessions,  was  stopped  by  the  Court. 

D.  Pollock  and  C.  Law,  contra  : 

By  the  48  Eliz.  c.  2,  s.  1,  the  churchwardens  and  overseers 
are  authorized  to  raise  weekly  (by  taxation  of  every  inhabitant 
and  occupier  of  lands,  houses,  &c.,  in  the  said  parish,  in. such 
sums  of  money  as  they  shall  think  fit)  a  convenient  stock  of  flax, 
hemp,  &c.,  to  set  the  poor  on  work;  and  also  competent  sums  of 
money  for  the  relief  of  the  lame,  impotent,  old,  blind,  and  such 
other  among  them,  being  poor  and  not  able  to  work,  &c., 
according  to  the  ability  of  the  same  parish.  The  assessment, 
therefore,  is  to  be  made  upon  the  inhabitants  and  other  occupiers 
of  lands  and  houses,  "  according  to  the  ability  of  the  parish."  Now 
the  latter  words  controul  the  general  words  of  the  clause.  The 
poor  rate  is  a  personal  tax  in  respect  of  land  or  houses  (not  a  tax  on 
them),  and  in  respect  of  ability  by  reason  of  such  land  or  houses : 
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Theed  v.  StarkeyA  Lands  or  houses  may  confer  ability  or  be  Rex 
evidence  of  it.  They  may,  and  generally  do,  yield  *profit ;  but  grben. 
in  order  to  make  parties  rateable,  there  must  be  a  beneficial  [  '205  ] 
occupation,  or,  in  other  words,  they  must  be  occupiers  having 
ability.  But  if  the  lands  or  houses  yield  no  profit  the  occupation 
of  them  is  no  evidence  of  ability  ;  and  if  the  parties  to  be  assessed 
possess  no  ability  aliunde^  they  are  not  rateable.  Parties  to  be 
rateable  must  be  proper  persons  to  be  personally  taxed  in  respect 
of  their  lands  or  houses.  The  defendants,  who  are  the  objects 
of  this  charity,  are  not  proper  persons  to  be  taxed  in  respect  of 
the  houses  which  they  inhabit.  In  Rex  v.  St.  Luke's  Hospitall 
it  was  held  that  neither  the  trustees  nor  the  servants  necessary 
to  the  establishment,  nor  the  lunatics  resident  in  the  hospital, 
were  rateable  to  the  poor.  Lord  Mansfield  there  says,  "  It 
would  be  too  gross  to  conceive  them  (that  is,  the  objects  of  the 
charity)  to  be  proper  persons  to  be  rated  to  the  relief  of  the  poor." 
In  Ayre  v.  Smallpeace%  it  was  decided  that  the  comptroller  of 
Chelsea  College,  resident  in  the  College,  was  rateable  for  apart- 
ments which  he  had  distinctly  and  separately  for  his  own  use. 
There  the  property  was  held  to  be  rateable,  and  the  occupier  a 
proper  person  to  be  rated  by  reason  of  his  ability.  The  value  of 
the  property  occupied  was  the  measure  of  the  rate.  In  Rex  v. 
Waldo'\  it  was  held  that  the  person  who  dedicated  an  alms-house 
to  charitable  purposes,  and  made  no  profit  of  it,  was  not  rateable. 
There  no  attempt  was  made  to  rate  the  objects  of  the  charity. 
In  Rex  V.  Munday,^,  indeed,  it  was  decided  that  the  objects  of  a 
charitable  foundation,  in  the  actual  occupation  of  the  alms-house 
and  lands,  for  their  own  benefit,  in  the  manner  prescribed  by  the 
rules  of  the  *institution,  and  liable  to  be  dismissed  for  any  [  •206  } 
breach  of  such  rules,  were  rateable  in  respect  of  such  occupation. 
But  in  that  case  profit  was  made  of  the  land  and  of  the  produce ; 
for  the  poor  persons  ploughed,  sowed,  and  reaped.  They  had, 
therefore,  a  beneficial  occupation;  there  was  some  ability  in 
the  occupiers.  Besides,  they  were  possessed  of  a  life  interest, 
determinable  only  on  certain  contingencies.     It  will  be  consistent 

t  8  Mod*  314.  II  Cald.  358. 

t  2  Burr.  1053.  H  1  East,  584. 

§  1  Bott.  131. 
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Rex  mth  all  the  cases  to  hold  that  all  occapiers  of  houses  are  primd 
OREex.  faci^  rateable,  bat  that  such  rateability  shall  be  confined  to  such 
occupiers  within  the  parish  as  have  ability  to  pay  in  respect  of 
such  houses  or  otherwise,  but  that  they  shall  not  be  considered 
rateable  occupiers  within  the  parish  when  they  do  not  possess 
ability,  nor  any  property  yielding  profit. 

Baylby,  J. : 

I  have  no  difficulty  in  coming  to  the  conclusion   that  this 
property  is  rateable.     The  statute  of  the  48  Eliz.  c.  2,  enacts 
''  that  the  rate  shall  be  imposed  upon  every  occupier  of  lands, 
houses,  &c.'*     It  has  been  made  a  question  in  several  cases, 
whether  a  person  residing  in  a  house  used  for  charitable  purposes 
is  liable  to  contribute  to  the  relief  of  the  poor.     In  Rex  v.  Catt^\ 
it  was  decided  that  the  master  of  a  free  school  appointed  by  the 
minister  and  inhabitants  of  a  parish  under  a  charitable  trust, 
occupying  a  house  and  garden  belonging  to   the  school,   was 
rateable,  although  they  were  held  by  him  as  a  recompence  for 
teaching,  he  being  a  beneficial  occupier.    Lord  Kenyon  there 
says,  ''  To  the  authority  of  the  cases  cited  I  subscribe  my  assent. 
They  proceeded  on  the  ground  that  there  was  no  occupier.     In 
I  •207  ]      Rex  V.  Waldol  the  rate  was  held  to  *be  bad  because  there  was  no 
occupier ;  the  poor  children  who  were  placed  there  for  education 
could  not  be  considered  as  occupiers,  neither  could  the  woman- 
servant  who  superintended  them.      That  case  could  not    be 
distinguished  from  that  of  St,  Luke's  Hospital^  where  the  rate 
was  also  quashed,  because  there  was  no  beneficial  occupier.    But 
when  a  case  arises  where  a  person  is  found  to  be  the  beneficial 
occupier  of  a  house,  he  must  be  rated,  though  the  house  be 
appropriated  to  charitable  purposes.    As  long  as  Richmond  Park 
continued  in  the  hands  of  the  King,  it  was  not  rateable :  but  when 
the  Banger  made  profits  of  it,  and  beneficially  occupied  it,  it  was 
held  to  be  rateable  in  his  hands.     So  if  this  person  had  been  put 
in  merely  to  look  after  the  pupils,  and  had  not  occupied  the 
house,  he  would  not  have  been  rateable ;  but  it  appears  that  he 
is  the  beneficial  occupier  of  this  house  and  garden.    By  the  old 
Land  Tax  Act,  certain  property  given  for  charitable  purposes  is 
t  3  R.  E.  193  (6  T.  E.  332).  %  Cald.  358. 
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exempted  from  that  tax  :  but  there  is  no  such  exemption  in  the  Rbx 
Acts  respecting  the  relief  of  the  poor."  In  Rex  v.  Mundayj\  the  grebn. 
objects  of  a  charitable  foundation,  in  the  actual  occupation  of  an 
alms-house,  were  held  to  be  rateable.  That  case  is  not  distin- 
guishable from  the  present  in  point  of  principle.  There  they 
were  rated  for  the  alms-house  and  lands  in  the  sum  of  2{.  5s., 
and  the  Court  held  that  they  were  rateable  for  the  house  and 
lands ;  they  must,  therefore,  have  been  considered  as  occupying 
that  house  rent  free.  It  is  true  that  in  this  case  the  objects  of 
the  charity  are  described  as  poor  persons,  but  there  is  no  distinc- 
tion in  the  statute  between  poor  persons  and  others.  If  they  are 
occupiers  of  property  from  which  they  derive  a  benefit,  they  are 
rateable.  Mr.  *Nolan,  in  his  Treatise  on  the  Poor  Laws,  p.  188,  [  '208  ] 
after  stating  the  authorities  upon  this  subject,  says,  '*  The 
distinction,  therefore,  as  to  where  charities  are  rateable,  and 
where  they  are  not  so,  seems  to  depend  upon  this:  whether 
there  is  any  body  who  can  be  rated  as  beneficial  occupier."  I  do 
not  cite  this  book  as  an  authority,  but  merely  to  shew  that  if  the 
Merchant  Tailors'  Company,  before  they  appealed  against  the 
rate  in  question,  had  looked  into  the  authorities  collected  in  that 
book,  they  would  have  found  that  there  was  no  ground  for  the 
appeal. 

LiTTLBDALB  and  Parke,  JJ.  concurred. 

Order  of  Sessions  confirmed. 


DE  LA   CHAUMETTE  v.  The  BANK  of  1829. 

ENGLAND.!  [1^] 

(9  Barn.  &  Cress.  208—218 ;  S.  C.  7  L.  J.  K.  B.  179.) 

A  Bank  of  England  note,  which  had  been  feloniously  stolen  in  England 
in  February,  1826,  was  remitted,  in  May,  1827,  by  a  foreign  merchant  to 
his  correspondent  in  this  country,  to  whom  he  was  indebted  in  a  sum 
exceeding  the  amount  of  the  note.     The  latter  demanded  pa3rment ;  the 

t  1  East,  584.  is  followed  in  McLean  v.  Clydtadule 

X  See  this  case  cited  and  explained  Banking  Co,  (1883)  9  App.  Cas.  95, 

in  the  judgment  of  the  majority  in  and  adopted  by  the  Bills  of  Exchange 

Currit  V.  Mi8a  (Ex.  Ch.  1875)  L.  E.  Act,  1882,  s.  2  ("  value"),  ss.  27  (1) 

10  Ex.  153,  154 ;  44  L.  J.  Ex.  94, 100  (b),  29  (1),  38  (2).  and  72  (2).— R.  C. 
— a  judgment  the  principle  of  which 
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Bank  refused  to  paj,  on  the  ground  that  the  note  had  been  stolen.  At 
the  time  when  the  correspondent  was  informed  of  this,  he  had  not  made 
the  foreign  merchant  any  advance  on  the  credit  of  the  note :  Held,  first, 
that  in  trover  for  the  note,  the  correspondent  must  be  considered  the 
agent  of  the  foreign  merchant,  and  that  he  could  therefore  recover  upon 
his  title  only. 

Secondly,  that  in  such  action,  it  having  been  proved  that  the  note  had 
been  stolen,  it  was  incumbent  on  the  plaintiff  to  shew  that  the  foreign 
merchant  had  given  full  value  for  it. 

Quaere,  whether  the  property  in  a  promissory  note  made  in  England, 
and  payable  to  order  or  bearer,  is  transferable  by  indorsement  or  delivery 
in  a  foreign  country.! 

Trover  for  a  bank  note.  Plea,  not  guilty.  At  the  trial  before 
Lord  Tenterden,  Gh.  J.,  at  the  London  sittings  after  Michaelmas 
Term,  the  plaintiff  rested  his  case  on  the  following  facts,  which 
were  admitted :  The  plaintiff  on  the  29th  of  May,  1827,  being 
possessed  of  a  promissory  note  made  by  the  defendants,  dated 
the  16th  of  February,  1826,  No.  4,356,  for  500Z.,  payable  to 
*bearer,  caused  the  same  to  be  presented  for  payment  at  the 
JBank  of  England,  and  the  defendants  detained  the  same,  on  the 
alleged  ground  that  the  note  had  been  stolen  some  time  before 
from  a  gentleman  named  Haselton,  and  refused  to  deliver  the 
note  to  the  plaintiff,  although  demanded,  or  to  pay  him  the 
amount  thereof.  On  the  part  of  the  defendants  it  was  proved, 
that  Haselton  on  or  about  the  28th  February,  1826,  being 
possessed  of  the  promissory  note  above  mentioned,  about  twelve 
o'clock  of  the  night  of  the  same  day,  the  same  note  was  stolen 
from  him.  The  defendants  further  proved  that  the  plaintiff  had 
represented  that  he  had  received  the  following  letter,  which  he 
sent  to  them  as  a  letter  received  by  him  from  his  principals, 
Odier  &  Co.,  dated  Paris,  July  21st,  1827 :  ''  We  should  have 
liked  to  trace  the  sales  of  the  stolen  5001.  note  to  their  source, 
but  unfortunately  our  endeavours  have  not  been  very  successful^ 
and  we  doubt  whether  Mr.  Haselton  will  be  able  to  discover  the 
thief ;  we  offer  him,  however,  our  best  services,  and  will,  if  he 
chooses  to  pay  the  expenses,  take  any  steps  that  may  appear 
desirable  to  him.  Our  seller  is  a  Mr.  Emerique,  a  bullion  dealer, 
who  has  signed  his  name  on  the  back  of  the  note ;  his  seller  is  a 
Mr.  Duval,  another  bullion  dealer,  residing  in  the  Passage  du 

t  On  this  point  see  the  subsequent  proceedings  reported,  2  B.  &  Ad.  38o» 
9  L.  J.  K  B.  239. 
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Panorama,  who  says  he  bought  the  note  of  an  English  gentleman,        db  la 

O  H  A  TIMETT  E! 

whose  name  and  address  he  does  not  know  ;  the  latter  adds,  that  «^. 

being  well  acquainted  with  bank  notes,  when  he  buys  them  he  ^e^gl^^^ 
merely  ascertains  their  genuineness,  which,  though  a  vague  mode 
of  dealing,  is  a  very  current  one  amongst  our  bullion  men,  as 
the  addresses  which  are  given  are  generally  false,  and  other 
precaution  cannot  well  be  taken.  If  the  loser  should  wish  us  to 
summon  *Mr.  Duval  before  a  commissary  of  the  police  we  will  [  *2io  ] 
do  so ;  we  do  not  believe  it  will  lead  to  a  beneficial  result."  In 
order  to  prove  that  this  letter  was  a  translation  of  a  letter  from 
Odier  &  Co.,  sent  by  the  plaintiff  to  the  defendants,  the  plaintiff's 
clerk  was  called  as  a  witness  by  the  defendants ;  he  proved  that 
the  plaintiff  was  a  merchant  in  extensive  business,  and  corre- 
sponded with  the  house  of  Odier  &  Co.  at  Paris,  and  was  in  the 
habit  of  receiving  from  them  and  other  houses  there  large 
remittances  in  bills  of  exchange  and  bank  notes;  that  in  the 
<30urse  of  a  year  he  had  received  remittances  from  Odier  &  Go. 
alone  to  the  amount  of  40,0002. ;  that  he  received  the  bank  note 
in  question  on  the  28th  day  of  May,  being  part  of  a  remittance 
of  a  sum  of  1,800Z. ;  and  that  at  the  time  when  he  so  received  it 
Odier  &  Co.  owed  him  a  balance  of  1,700L  That  balance,  however, 
was  reduced  to  9002.  by  other  remittances  before  he  had  notice 
that  the  note  in  question  was  stopped  at  the  Bank.  The  course 
of  business  between  the  plaintiff  and  Odier  &  Co.  was  for  Odier 
&  Co.  to  make  remittances  to  the  plaintiff  from  Paris  to  London, 
-and  for  the  plaintiff  to  remit  to  them  from  London  to  Paris,  and 
so  take  advantage  of  the  exchange;  and  they  divided  between 
them  the  profits  at  the  end  of  the  year.  Each  party  was, 
however,  answerable  for  the  paper  transmitted  to  the  other.  It 
further  appeared  that  Bank  of  England  notes  to  the  amount  of 
500Z.  were  commonly  bought  and  sold  at  Paris  by  money-changers, 
and  that  when  a  money-changer  sold  a  bill  of  exchange  or  a  note 
to  a  banker  or  merchant  he  put  his  name  upon  the  bill,  and 
warranted  the  payment  of  it ;  and  in  case  of  a  note,  he  guaranteed 
on  a  separate  paper  called  a  val  that  the  note  was  genuine. 
Upon  this  evidence  it  *was  contended  by  the  defendants'  counsel,  [  'sii  ] 
that  although  Odier  &  Co.  were  indebted  to  the  plaintiff  at  the 
time  when  he  received  the  note,  yet  as  he  had  not  given  them 
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Db  la       any  further  credit  on  the  faith  of  the  note  before  he  had  notice 

C  WATT  11 KTT  E 

r,  that  it  had  been  stopped  at  the  Bank,  he  must  be  considered  as 

^EkolSh)^*  having  received  it  as  their  agent,  and  that  he  could  recover  on 
their  title  only;  and  they  cited  Solomons  v.  The  Bank  of  England  ;\ 
and,  secondly,  assuming  that  to  be  so,  it  was  incumbent  on  the 
plaintiff  to  shew  that  Odier  &  Co.  gave  full  value  for  the  bill ; 
thirdly,  that  as  promissory  notes  were  transferable,  not  by  the 
custom  of  merchants,  but  by  the  8  &  4  Anne,  c.  9,  which  placed 
them  on  the  same  footing  as  inland  bills  of  exchange,  a 
promissory  note  made  in  this  country  was  not  assignable  in 
France;  that  this  note  must,  therefore,  be  considered  a  mere 
chattel ;  and  that  being  so,  and  having  been  feloniously  stolen 
from  Haselton,  the  property  in  it  remained  in  him.  Lord 
Tenterden,  Gh.  J.  said  that  as  the  last  point  was  one  of 
considerable  importance,  he  would  give  no  opinion  upon  it,  but 
would  reserve  liberty  to  the  defendants  to  move  to  enter  a  nonsuit 
if  there  should  be  a  verdict  for  the  plaintiff.  As  to  the  other 
point,  he  was  of  opinion  that  for  the  purposes  of  this  cause,  the 
plaintiff  must  be  considered  identified  with  Odier  &  Co.,  and  that 
unless  they  could  recover  he  could  not,  and  directed  the  jury  to 
find  a  verdict  for  the  plaintiff,  if  upon  the  evidence  they  were  of 
opinion  that  Odier  &  Co.  obtained  the  note  in  the  ordinary  course 
of  business.  A  verdict  having  been  found  for  the  plaintiff,  a 
rule  nisi  had  been  obtained  for  a  nonsuit  upon  the  ground  that 
[  •212  ]  Odier  &  Co.  had  acquired  no  *property  in  the  note  by  delivery, 
or  for  a  new  trial,  on  the  ground  that  the  plaintiff  ought  to  have 
proved  that  Odier  &  Co.  gave  full  value  for  it. 

[After  argument  :j 

[  216  ]       Lord  Tenterden,  Ch.  J. : 

We  are  of  opinion  that  the  rule  for  a  new  trial  must  be  made 
absolute.  We  think  the  plaintiff  stands  in  the  same  situation  aa 
Odier  &  Co.,  who  sent  the  note  to  him.  They  were  mutually 
agents  for  each  other.  De  la  Chaumette  was  the  agent  in  England 
of  Odier  &  Co.,  and  they  were  the  agents  in  France  of  the  plaintiff* 
It  appeared,  that  at  the  time  when  the  note  was  remitted  to  the 

t  12  E.  E.  341  (13  East,  135,  n.). 
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plaintiff,  the  balance  as  between  him  and  Odier  &  Co.  was  1,7002.        De  la 

C  H  A  UM  SiTTE 

in  favour  of  the  plaintiff.    But  he  did  not,  in  consequence  of  t. 

having  received  thfe  note,  make  any  further  advance,  or  give  any  ^knol^d^' 
further  credit  to  Odier  &  Co.,  than  he  would  have  *done  if  the       [  •217  ] 
note  had  not  been  transmitted.     Unless,  therefore,  we  were  to 
lay  down  a  rule  that  a  party  who  holds  a  note,  however  obtained, 
may,  by  merely  remitting  it  to  a  person  to  whom  he  is  indebted, 
enable  him  to  sue,  we  must  say  that  the  plaintiff  must  be  con- 
sidered as  representing  Odier  &  Go. ;  and  that  if  he  can  recover 
at  all,  it  must  be  upon  their  right.     Then  that  brings  it  to  the 
question,  whether  Odier  &  Co.  could  recover ;  and  that  appears 
to  involve  two  points :  first,  whether  Odier  &  Co.  gave  such  value 
for  the  note,  as  to  exempt  them  from  any  reasonable  ground  of 
suspicion  of  any  knowledge  that  it  had  been  improperly  obtained. 
That  is  a  question  of  fact.     What  the  effect  of  that  fact  may  be 
(if  it  be  proved)  we  are  not  called  upon  now  to  decide.     If  a  note 
of  this  description  is  not  transferable  abroad,  it  may  be  (I  do  not 
say  it  is)  the  law,  that  the  person  who  takes  it,  although  the 
transaction  be  clearly  bond  Jide,  cannot  recover.     There  will  be 
an  opportunity  given  of  raising  that  question  upon  the  record. 
If  the  cause  goes  down  to  another  trial,  Odier  &  Co.  may  prove, 
as  they  probably  will,  that  they  gave  such  value  as  to  exempt 
them  from  all  ground  of  suspicion  of  any  knowledge  that  this 
note  was  improperly  obtained ;  and  in  order  that  they  may  be 
enabled  to  give  that  evidence,  we  think  the  cause  should  go  to 
another  trial.     I  have  adverted  to  the  other  point  of  law,  not  to 
give  any  opinion  upon  it,  but  merely  saying  that  such  a  point 
may  be  made ;  and  if  it  should  be  made  by  the  defendants,  it 
may  be  raised  upon  the  record.    It  is  a  question  of  law  of  very 
great  importance,   and  upon  which   I  should   be  exceedingly 
unwilling  to  give  an  opinion  without  hearing  the  question  very 
fully  discussed,  and  giving  it  very  great  consideration.    On  *the       [  •218  ] 
one  hand,  we  are  to  take  care  that  we  do  not  prevent  the  circula- 
tion of  the  Bank  of  England  notes  in  foreign  countries.    It  would 
be  very  inconvenient  to  merchants  and  travellers  if  we  should  do 
that.     But,  on  the  other  hand,  we  must  not  shut  our  eyes  against 
existing  facts  that  come  to  our  knowledge.    It  has  now  become 
to  a  certain  degree  the  practice,  when  notes  to  a  large  amount 
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Be  la       are  stolen,  to  get  them  conveyed  abroad,  in  order  that  they  may 

r.  pass  there,  and  that  the  persons  T^ho  take  them  may  sue  upon 

^Enoland^^  them  in  England.    We  think,  upon  the  whole,  there  should  be  a 

new  trial,  to  give  the  plaintiff  an  opportunity  of  proving  that 

Odier  &  Co.  gave  full  value  for  the  note,  and  of  raising  upon  the 

record  the  other  question. 

Rule  absolute. 


1829.  EEX  V.   The   INHABITANTS   of  EINGSTEAD.f 

f  218"]  (^  ^*"^-  *  ^^®®-  218—234 ;  S.  C.  4  Man.  &  Ry.  67  ;  7  L.  J.  M.  C.  103.) 

Testator,  by  his  will,  devised  to  his  daughter  Elizabeth,  tbe  widow  of 
his  late  son  T.  M.,  part  of  a  messuage  or  tenement  therein  described,  to 
hold  to  her  and  her  assigns  for  and  during  the  term  of  her  natural  life, 
if  she  should  so  long  continue  a  widow  and  immarried,  and  from  and 
after  her  decease,  or  day  of  marriage,  which  should  first  happen,  he  gave 
and  devised  the  premises,  before  given  to  his  wife,  and  also  other  real 
property  therein  mentioned,  unto  the  four  children  of  his  late  son,  T.  M. 
deceased,  in  fee  :  Held,  that  by  this  devise,  the  children  of  T.  M.  took  no 
estate  in  any  part  of  the  property  devised  till  after  the  death  of  Elizabeth, 
and  consequently,  that  one  of  them,  a  pauper,  who  came,  during  the 
lifetime  of  his  mother,  to  reside  in  the  parish  where  the  lands  not  given 
to  Elizabeth  for  life  were  situate,  gained  no  settlement  by  estate. 

Upon  an  appeal  against  an  order  of  two  justices  for  the  removal 
of  Henry  Manning,  Eebecca  his  wife,  and  their  four  children, 
from  the  parish  of  Wellingborough,  in  the  county  of  Northampton, 
to  the  parish  of  Bingstead,  in  the  same  county,  the  Sessions 
confirmed  the  order,  subject  to  the  opinion  of  this  Court  on  the 
following  case : 

The  birth  settlement  of  the  pauper  Henry  Manning  was  in  the 
[  ♦219  ]  parish  of  Eingstead.  His  grandfather  Thomas  *Manning  being 
seised  in  fee  of  the  premises  hereinafter  mentioned,  by  will  dated 
the  6th  day  of  January,  1800,  duly  executed  and  attested,  (after 
devising  five  acres  of  land  in  Bingstead  to  his  eldest  son  and  heir 
John  Manning  in  fee  in  the  words  following ;  that  is  to  say,  I 
give  and  devise  unto  my  son  John  Manning  all  those  my  five 
acres,  more  or  less,  of  copyhold  arable  land  and  ley  ground,  and 
one  rood,  more  or  less,  of  copyhold  meadow  ground,  with  their 

t  Cited  by  Brett,  L.J.  in  Ralph  ment  of  the  Judicial  Committee  in 
V.  Carried  (1879)  11  Ch.  Div.  873,  877,  Rhodes  v.  Rhodes  (1882)  7  App.  Cas. 
48L.  J.Ch.798,804;  andinthe  judg-      192,  217,  51  L.  J.  P.  C,  53,  65.— E.C- 
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and  every  of  their  appurtenances,  lying  and  being  dispersed  in         Rex 

the  open  and  common  fields  and  meadoT^s  of  Bingstead  aforesaid,  the  inhabi- 

now  in  my  own  occupation,  and  which  I  have  duly  surrendered 

to  the  use  of  this  my  will,  to  hold  to  him,  his  heirs  and  assigns 

for  ever,  subject  nevertheless,  and  I  do  hereby  subject  and  charge 

the  same  estate  to  and  with  the  payment  of  25Z.  of  lawful  money 

of  Great  Britain,  unto  my  daughter  Mary  the  wife  of  Thomas 

Plant,  to  be  paid  to  her  within  twelve  calendar  months  next  after 

my  decease,)  gave  and  devised  in  the  words  following ;  that  is  to 

say,  ''  I  give  and  devise  unto  my  daughter  Elizabeth,  the  widow 

of  my  late  son  Thomas  Manning,  all  that  part  of  a  messuage  or 

tenement,  with  the  appurtenances,  which  is  now  in  the  occupation 

of  Henry  Lawford,  situated  in  Bingstead  aforesaid,  and  adjoining 

the  tenement  in  the  occupation  of  James  Manning,  to  hold  to  her 

the  said  Elizabeth  Manning,  and  her  assigns,  for  and  during  the 

term  of  her  natural  life,  if  she  shall  so  long  continue  a  widow, 

and   unmarried,   and  from   and  after  her  decease  or   day  of 

marriage,  which  shall  first  happen,  I  give  and  devise  the  said 

part  of  a  messuage  or  tenement,  with  the  a.ppurtenances,  and 

also  all  that  the  aforesaid  tenement,  with  the  homestead  and 

appurtenances,  in  the  occupation  of  James  Manning ;  and  also 

all  that  my  *close  or  orchard  lying  about  the  said  homestead  on       [  *220  ] 

the  north  side  of  a  back  lane,  and  now  in  the  several  tenures  of 

myself,   Samuel  Hackett,   and   Mary  Whitney,   unto  the  four 

children  of  my  late  son  the  said   Thomas  Manning,  deceased, 

namely,  Henry,  John,  Thomas,  and  Bebecca  Manning,  to  hold 

to  them  and  to  their  several  and  respective  heirs  and  assigns  for 

€ver,  as  tenants  in  common,  and  not  as  joint-tenants."  '  The 

pauper  is  the  Henry  Manning  mentioned  in  this  last-mentioned 

devise,  and  is  the  son  of  the  said  Elizabeth  Manning.     In  1806 

he  gained  a  settlement  by  hiring  and  service  in  the  parish  of 

Baunds.    Having  some  years  afterwards  become  chargeable  to 

Bingstead,  he  was  removed,  with  his  wife,  to  Baunds,  by  an 

order  dated  the  8th  January,   1817,  which  order  never  was 

appealed  against.    Between  1817  and  1819,  when  the  property 

was  sold  to  one  Moss,  he  resided  above  forty  days  in  the  parish 

of  Bingstead,  his  mother  having  up  to  that  time  continued,  and 

then  being,  a  widow,  and  unmarried. 
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Bex  [After  argument  the  Court  took  time  for  consideration.] 

The  Inhabi- 
tants ov      Bayley,  J. : 

BiNGBTEAD. 

[  222  ]  In  this  case  the  question  is,  whether  the  pauper   gained  a 

settlement  in  Eingstead  by  estate.  That  depends  entirely  on  the 
construction  to  be  put  on  the  will  of  his  grandfather.  If  by  that 
will  he  took  an  immediate  estate  he  was  settled  in  Bingstead, 
but  otherwise  he  is  not  settled  there.  The  words  of  that  part  of 
the  will  upon  which  the  question  depends  are,  "  I  give  and  devise 
unto  my  daughter  Elizabeth,  the  widow  of  my  late  son  Thomas 
Manning,  all  that  part  of  a  messuage  or  tenement,  with  the 
appurtenances  (which  is  described),  to  hold  to  her  the  said 
Elizabeth  Manning,  and  her  assigns,  for  and  during  the  term  of 
her  natural  life,  if  she  shall  so  long  continue  a  widow  and 

[  ♦223  ]  unmarried,  and  *from  and  after  her  decease  or  day  of  marriage, 
which  shall  first  happen,  I  give  and  devise  the  said  part  of  a 
messuage,  with  the  appurtenances,  and  also  other  real  property 
(which  is  described),  unto  the  four  children  of  my  late  son  the 
said  Thomas  Manning,  deceased,  namely,  Henry,  John,  Thomas, 
and  Eebecca  Manning,  to  hold  to  them  and  their  several  and 
respective  heirs  and  assigns  for  ever,  as  tenants  in  common,  and 
not  as  joint-tenants."  The  question  is,  whether  by  that  clause 
of  the  will  he  intended  to  give  the  grandchildren  an  immediate 
estate  in  the  property  not  devised  to  Elizabeth  for  life.  The 
words  "  from  and  after  her  decease  or  day  of  marriage,"  taken  in 
their  ordinary  grammatical  sense  in  the  place  where  they  occur, 
apply  not  only  to  the  property  before  devised  to  the  mother  for 
life,  but  to  all  the  other  property.  It  has  been  contended  that 
the  children  take  no  present  estate,  but  a  freehold  in  futiiro,  by 
way  of  executory  devise.  On  the  other  hand,  it  has  been  said 
that  although  they  take  a  reversion  in  the  property  devised  to 
the  mother  for  life,  they  take  an  immediate  estate  in  that  property 
which  was  not  devised  to  her  ;  and  that  these  words  "  from  and 
after  her  decease  or  day  of  marriage,"  are  to  be  construed  dis- 
tributively,  so  that  they  apply  to  the  property  devised  to  the 
mother  for  life,  but  not  to  the  residue ;  and  if  that  be  so,  then 
the  pauper  and  the  other  children  of  John  Manning  take  an 
immediate  interest  in  the  residue.     There  is  no  doubt  that  in 
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furtherance  of  the  manifest  intention  of  the  testator,  general  Rbx 
words  which,  taken  in  their  ordinary  grammatical  sense,  apply  the  Inhabi- 
to  the  whole  property  devised,  may  be  taken  distributively,  and  r^i^^t^d. 
that  reddendo  singula  singulis^  they  may  be  applied  to  that  part 
of  the  property  to  which  they  appear  by  the  context  to  be 
applicable,  so  as  *to  suffer  other  property  to  which  in  their  [  •224  ] 
grammatical  sense  they  would  apply,  to  pass  immediately.  But 
in  order  to  warrant  such  a  construction,  it  must  appear  manifestly 
from  the  other  parts  of  the  will  that  that  was  the  intention  of  the 
testator.  If  there  be  nothing,  therefore,  to  shew  that  that  was 
the  intention  in  this  case,  the  words  of  the  will  being  general 
must  be  construed  in  their  ordinary  grammatical  sense,  and  then 
they  will  apply  to  all  the  property,  and  must  have  the  effect  of 
preventing  any  part  of  it  from  passing  immediately  to  the  devisee; 
and  that  part  of  the  property  in  which  an  immediate  estate  is  not 
given  will  pass  to  the  heir-at-law  duriag  the  life  of  Elizabeth 
Manning.  The  general  rule  is,  that  an  heir-at-law  can  only  be 
disinherited  by  express  devise  or  by  necessary  implication  ;  and 
by  necessary  implication  is  meant  such  a  strong  probability  that 
an  intention  to  the  contrary  cannot  be  supposed.  Thus  if  the 
devise  be  to  the  devisor's  heir  after  the  death  of  A.  the  latter  will 
take  an  estate  for  life  by  implication.  But  if  the  devise  be  to  B., 
a  stranger,  after  the  death  of  A.,  no  estate  will  arise  to  A.  by 
implication,  but  the  heir-at-law  of  the  devisor  will  take  during 
the  life  of  A.  The  inference,  in  the  first  case,  that  the  devisor 
intended  to  give  a  life  estate  to  A.  is  irresistible,  because  he 
could  not  without  the  grossest  absurdity  be  supposed  to  mean  to 
give  his  land  to  his  heir  at  the  death  of  A.,  and  yet  that  the 
heir  should  have  it  in  the  meantime ;  and  that  would  be  the  case 
unless  A.  took  an  estate  for  life.  But  where  the  devise  is  not  to 
the  heir,  however  probable  it  may  be  that  by  fixing  the  death  of 
A.  as  the  period  when  the  devise  to  B.  is  to  take  effect  in  posses- 
sion, the  devisor  intended  he  should  take  it  for  life,  yet  it  is 
possible  to  suppose  that,  intending  the  land  to  go  to  *the  heir  [  •225  ] 
during  the  life  of  A.,  he  left  it  for  that  period  undisposed  of,  and, 
therefore,  in  that  case  it  goes  to  the  heir-at-law.  Now  in  this 
case  there  is  no  express  devise  of  the  property  in  question  during 
the  life  of  Elizabeth.     The  devisees  are  not  the  heirs-at-law  of 
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Bex  the  testator.  They  are  strangers ;  and  upon  the  principle,  there- 
The  Inhabi-  fore,  that  the  heir-at-law  is  not  to  be  disinherited  except  by 
RiNGSTBAD.  ^^cpress  words  or  necessary  implication,  the  devise  to  the  grand- 
children after  the  death  of  Elizabeth  passes  to  them  an  interest 
which  is  to  take  effect  only  on  her  death.  The  heir-at-law  of  the 
testator  must  have  the  estates  during  her  life.  The  cases  cited 
to  shew  that  the  words  in  this  will  ought  to  be  construed  dis- 
tributively  were  Cook  v.  Gerardy^  Simpson  v.  Hornsby,l  and  Doe 
V.  Brazier.^  In  the  first-mentioned  case  Sir  R.  Kempe,  Knight, 
was  seised  of  the  lands  in  question  in  fee,  and  was  also  seised  of 
the  reversion  of  other  lands  expectant  upon  the  death  of  Buth 
Kempe,  his  daughter-in-law  (whereof  Buth  had  an  estate  for  life 
for  her  jointure),  and  being  so  seised,  the  said  Sir  B.  Kempe  by 
his  will  devised  that  Dame  Elizabeth,  his  wife,  should  have  the 
free  use  of  the  demesne  lands  (being  the  lands  in  question)  for 
one  year  after  his  death;  and  then,  after  stating  that  he  was 
desirous  to  continue  the  capital  messuage,  with  appurtenances 
thereto  belonging,  in  the  blood  of  the  Kempes,  in  which  it  had 
continued  for  ages  past,  he  devised  the  demesnes  and  the  reversion 
to  the  lessor  of  the  plaintiff,  habendum  immediately  from  and 
after  the  expiration  of  one  whole  year  next  after  his  decease,  and 
the  decease  of  the  said  Buth  Kempe,  (who  was  tenant  for  life  of 
the  lands  whereof  the  testator  had  the  reversion),  for  the  term 
[  ♦226  ]  of  the  life  of  the  said  Thomas  Kempe,  doing  no  strip  *or  waste. 
The  testator  further  directed  that  Thomas  Kempe,  in  considera- 
tion of  the  devise,  should,  immediately  after  the  death  of  Buth 
Kempe,  pay  to  three  persons  therein  mentioned  annuities  of  201. 
each,  by  half-yearly  payments.  The  devisor  died,  and  the  year 
expired.  It  was  contended  that  it  was  necessary  in  order  to 
effect  the  intention  of  the  testator,  that  the  words  should  be 
taken  distributively,  so  that  the  devisee  should  have  the  jointure 
lands  after  the  death  of  Buth,  and  the  demesne  lands  after  the 
testator's  death  ;  first,  because  if  they  descended  to  Mary  Kempe, 
his  daughter  and  heir,  she  would  probably  change  her  name  by 
marriage,  and  then  the  intention  of  the  devisor  that  the  demesne 
lands  should  remain  in  the  name  of  the  Kempes  would  be  defeated. 

t  1  Saund.  183.  §  24  E.  B.  284  (5  B.  &  Aid.  &4). 

X  Prec.  in  Ch.  439,  452. 
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Secondly,  if  Ruth  died  within  the  year  after  the  testator,  the         Rex 
annuities  given  by  the  will  could  not  be  paid  unless  the  devisee  the  Inhabi- 
took  the  land  immediately  after  the  death  of   Ruth,  notwith-    jJ^gstead. 
standing  the  year  was  not  expired.    And,  thirdly,  if  the  demesne 
lands  should  descend  to  the  heir  in  the  meantime  until  the  death 
of  Ruth,  then  he  might  commit  what  waste  he  pleased,  and  there 
would  be  no  means  to  prevent  it,  which  would  be  directly  against 
the  true  meaning  of  the  testator.    On   the  other  hand,  it  was 
insisted  that  the  demesne  lands  should  descend  to  the  heir-at-law 
until  the  death  of  Ruth,  and  that  the  words  of  the  will  should  be 
taken  as  they  were,  viz.  jointly,  and  not  distributively;  and  the 
rule  that  the  heir-at-law  is  not  to  be  disinherited  but  by  express 
words  or  necessary  implication  was  relied  upon.     The  Court  of 
K.  B.  held  that  the  words  of  the  will  should  be  taken  distribu- 
tively, and  that  the  lessor  of  the  plaintiff  had  good  title  to  the 
demesne  lands  after  the  expiration  of  the  year,  and  before  the 
death  of  Ruth,  and  judgment  was  given  for  the  plaintiff.     *In       [  *227  ] 
the  course  of  the  argument  the  following  case  was  cited  from 
Moore*s  Reports,  7  :  "  A   man   seised  of    a   manor,  parcel  in 
demesne  and  parcel  in  service,  by  his  will  devised  to  his  wife  all 
his  demesne  lands  for  her  life,  and  also  by  the  same  will  devised 
to  her  all   the  services  and  chief  rentd  for  fifteen  years;  and 
further  devised  all  the  manor  to  another  after  the  death  of  the 
wife,  and  it  was  adjudged  that  the  devisee  should  take  nothing 
until  after  the  death  of  the  wife,  although  the  fifteen  years  had 
expired,  and  that  the  heir  at  the  expiration  of  the  fifteen  years 
should  have  the  services  and  chief  rents  during  the  wife's  life." 
In  argument  in  the  Exchequer  Chamber  this  case  was  relied  upon 
in  support  of  the  writ  of  error.     But  Saunders  gave  this  answer 
to  it,  viz.  "  There  the  second  devisee  was  to  take  nothing  by  the 
words  of  the  will  until  after  the  death  of  the  wife,  and  the  words 
being  express,  no  construction  could  be  made  against  them,  which 
he  said  was  the  reason  of  the  case ;  but  he  said  if  the  will  had 
been,  that  the  second  devisee  should  have  the  manor  after  the 
expiration  of  fifteen  years,  and  after  the  death  of  the  wife,  in  that 
case  it  should  be  construed  distributively,  ,viz.  that  the  second 
devisee  should  have  the  demesne  lands  after  the  death  of  the 
wife,  and  the  rents  and  services  after  the  expiration  of  the  fifteen 
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Rex  years.'*  If  the  devise  had  been  as  it  was  put  hypothetically  by 
The  Inhabi-  Saunders,  the  intention  of  the  testator  would  have  been  manifest 
RiNOBTEAD.  *^  P^^®  ^y  *^®  ^^^^  ^  *^®  second  devisee  the  reversion  of  all  the 
lands  previously  given  to  the  wife  for  life  and  for  years ;  and 
then,  in  furtherance  of  that  intention,  the  words  must  have  been 
construed  distributively ;  but  inasmuch  as  there  was  nothing 
on  the  face  of  the  will  to  shew  that  that  was  the  intention  of  the 
[  ♦228  ]  testator,  effect  was  given  to  the  *word8  taken  in  their  ordinary 
grammatical  sense,  and  the  heir-at-law  at  the  end  of  the  fifteen 
years  took  the  services  and  chief  rents  for  the  life  of  the  wife. 
The  judgment  of  K.  B.  in  Cook  v.  Gerard  was  affirmed  in  the 
Exchequer  Chamber.  Now  it  is  t,o  be  observed,  that  in  that  case 
there  were  circumstances  to  shew  that  the  testator  must  have 
intended  that  the  heir-at-law  should  not  take  the  demesne  lands 
during  the  lifetime  of  Buth ;  first,  because  his  wish  was  that 
they  might  continue  in  his  name  ;  secondly,  because  he  directed 
annuities  to  be  paid  half-yearly,  immediately  after  the  death  of 
Buth  ;  and,  thirdly,  because  he  directed  that  no  waste  should  be 
committed.  That  case  only  shews  that,  in  furtherance  of  the 
intention  of  the  testator,  words  which,  taken  in  their  grammatical 
sense,  are  joint,  and  apply  to  two  classes  of  property,  may  be 
construed  distributively  ;  but  not  that  they  must  be  so  construed. 
The  next  case  relied  upon  was  Simpson  v.  HomsbyA  There  the 
testator  having  a  wife  and  two  daughters,  his  heirs-at-law,  devised 
the  lands  and  tenements  to  his  wife  for  life,  and  then  to  one  of 
his  daughters  after  the  death  of  his  wife.  Now  it  is  perfectly 
clear  that  by  a  devise  to  an  heir-at-law  after  the  death  of  the 
wife,  the  wife  takes  by  way  of  implication  of  necessity ;  because 
the  intent  is  plain  that  the  heir  shall  not  take  till  after  the  death 
of  the  wife.  In  Viner's  Abr.  the  case  of  Hiitton  v.  Simpson,  as 
reported  in  2  Vern.  723,  is  cited  to  shew  that  a  devise  to  one  of 
two  daughters,  being  heirs-at-law,  after  the  death  of  the  devisor's 
wife,  though  the  daughter  be  but  one  of  the  co-heirs,  passes  an 
estate  for  life  to  the  wife  by  implication.  But  the  report  in 
Vernon  in  that  respect  is  at  variance  with  that  in  Chancery 
[  -229  ]  Precedents,  439,  452 ;  and  also  with  the  account  in  the  ♦register- 
book,  which  I  have  examined.  There  it  appears  the  testator, 
t  Free,  in  Ch.  439, 452 ;  Eeg.  Lib.  B,  1716,  fol.  158. 
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Thomas  Addison,  had  a  wife,  Frances,  and  two  daughters,  Bridget  Rex 
and  Jane,  and  devised  to  Frances  Addison,  for  her  life,  as  a  xhe  Inhabi- 
jointure,  all  his  messuages,  houses,  lands,  tenements,  rents,  in  j^^^^bad 
Turpentine,  in  the  county  of  Cumberland,  (the  house  called 
James  House,  and  the  lands  devised  to  buy  bread  weekly  for  the 
poor  of  the  said  parish  only  excepted,)  and  bequeathed  to  her 
specific  articles  of  furniture,  &c.,  all  which  he  bequeathed  to  her, 
and  were  thereby  intended  and  declared  to  be  in  full  of  her 
jointure,  and  in  lieu  of  her  dower,  or  thirds,  at  common  law  or 
in  equity,  or  by  any  local  custom ;  and  after  the  death  of  his 
said  wife,  devised  all  his  houses,  messuages,  lands,  tenements, 
rents,  fines,  heriots,  boons,  duties,  and  services  in  Turpentine 
aforesaid  (except  as  before  excepted),  and  all  his  houses,  mes- 
suages, lands,  and  tenements  in  Whitehaven,  his  tenements  in 
Bigg  Croft,  and  all  other  his  real  estate  whatsoever,  not  before 
devised,  unto  his  daughter  Bridget  Addison,  and  the  heirs  of  her 
body  to  be  begotten ;  and,  for  want  of  such  issue,  to  the  said 
Jane,  his  daughter,  for  her  life,  and  after  her  decease  to  the  first, 
second,  third,  &c.  sons  of  his  daughter  Jane,  and  the  heirs  of  the 
body  of  such  son  and  sons  successively ;  and  for  default  of  such 
issue,  to  the  daughter  and  daughters  of  the  said  Jane,  (the  wife 
of  Simpson,)  and  the  heirs  of  the  body  of  such  daughter  and 
daughters,  as  tenants  in  common,  and  not  as  joint- tenants  ;  and 
for  want  of  such  issue,  to  the  said  Thomas  Addison's  right  heirs 
for  ever ;  and  he  made  the  said  Bridget  Addison,  his  daughter, 
sole  executrix,  and  the  defendants  Gilpin,  Blackclock,  Coates,  and 
Senhouse  overseers  of  his  will.  Bridget  married  Button,  and 
had  issue  Addison  Hutton,  and  died  in  the  testator's  lifetime. 
Jane  married  Simpson.  After  the  testator's  death  Simpson  *and  [  •230  ] 
his  wife  filed  a  bill  against  Frances,  the  widow,  and  the  overseers 
of  the  will,  charging,  that  Frances,  pretending  she  was  entitled 
not  only  to  the  lands  at  Turpentine,  but  to  all  the  testator's  other 
lands  for  life,  and  that  she  possessed  the  title-deeds  of  his  real 
estate,  and  refused  to  discover  the  same ;  and  pretending  also, 
that  after  her  death  Addison  Hutton  would  take  as  heir  of 
Bridget's  body ;  and  prayed,  inter  alia,  an  account  of  the  rents 
of  the  real  estate.  Frances  put  in  her  answer,  but  died  before 
the  hearing ;   and  the  suit  was  revived  against  her  executors. 
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Bex  Richard  Hatton  and  Addison,  his  son,  also  filed  a  bill  against 
The  Inhabi.  Frances  Addison  and  the  overseers  of  the  testator's  will,  and 
BiNGBTE^  prayed  that  Richard  Hutton  might  have  the  management  of  the 
lands  given  to  Bridget  and  the  heirs  of  her  body.  This  bill  was 
also  revived  on  the  death  of  Frances.  On  the  hearing  of  both 
causes,  Lord  Chancellor  Gowpeb  was  of  opinion  that  Frances 
took  nothing  by  implication,  and  that  she  was  entitled  to  a  life 
estate  in  those  lands  only  which  were  expressly  devised  to  her ; 
that  Bridget,  had  she  survived  the  testator,  would  have  taken 
the  other  lands  immediately  upon  the  testator's  death,  and  that 
she  was  to  wait  till  the  death  of  Frances  for  those  lands  only 
which  were  given  to  Frances  for  life ;  and  that  as  Bridget  died 
in  the  testator's  lifetime,  Jane  became  entitled  to  the  lands,  not 
expressly  devised  to  Frances,  immediately  upon  the  testator's 
death,  and  might  have  entered  thereon;  but  as  she  had  not 
entered,  he  refused  an  account  against  the  personal  estate  of 
Frances,  and  dismissed  the  first  bill ;  and  as  Jane  had  profited 
80  much  by  an  unforeseen  accident,  the  Chancellor  left  Jane  to 
her  remedy  at  law  against  the  Buttons,  for  an  account  of  rents,, 
and  retained  Button's  bill,  that  he  might,  if  he  thought  fit,  try 
[  *2:u  ]  the  title  at  law ;  and  if  he  *did  not,  the  deeds  were  to  be  delivered 
to  Jane ;  but  the  Lobd  Chancellob  stated  that  the  present  title 
to  the  estate  was  merely  a  question  of  law,  and  there  was  no 
impediment  to  try  it  at  law. 

The  only  question  was,  not  whether  the  estates  had  come  inta 
the  possession  of  Jane,  but  whether  there  should  be  an  account 
of  the  rents  and  profits  ?  In  the  first  case  the  Court  of  Chancery 
thought,  there  having  been  no  entry  by  Simpson,  he  and  his 
wife  were  not  entitled  to  any  account  of  the  rents,  and  the  bill 
was  dismissed  on  that  ground.  That  being  so,  the  question 
whether  Jane  was  entitled  to  the  actual  possession  upon  the 
death  of  Frances,  the  tenant  for  life,  could  not  arise.  There 
could  be  no  appeal  against  the  decree  in  respect  of  any  opinion 
pronounced  by  the  Lobd  Chancellob  as  to  the  period  of  time 
when  the  property  vested.  In  the  other  case.  Lord  Cowpkr 
dismissed  the  bill  as  to  the  rents  and  profits,  because,  as  Jane 
had  profited  so  much  by  an  accident  unforeseen  to  the  testator^ 
she  ought  to  be  left  to  recover  the  same  at  law.    In  neither  of 
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these  cases  did  the  question  necessarily  arise,  whether  the  devisee  Rex 
took  an  estate  immediately  on  the  death  of  the  testator  ?  It  was  xhb  Inhabi- 
insisted  in  argument,  that  the  son  of  Bridget  was  entitled  to  the  b^^^xbad 
estate  on  the  death  of  his  mother ;  but  Lord  Cowper  was  of 
opinion,  that  the  words  "  heirs  of  the  body,"  as  used  in  the  will, 
being  therein  used  and  intended  only  as  words  of  limitation  of 
the  estate  devised,  and  not  as  words  of  purchase  or  description  of 
the  person  of  the  devisee  intended  to  take  by  the  will,  the  said 
Addison  Hutton  could  not,  in  virtue  of  those  words,  take  by 
purchase  or  immediate  devise;  and  that,  therefore,  the  estate 
devised  to  Bridget  and  the  heirs  of  her  body  did,  immediately  on 
the  decease  *of  the  testator,  (Bridget  dying  in  his  lifetime,)  vest  C  •232  ] 
in  Jane  Simpson.  Another  question  was  made  in  argument, 
whether  Jane  was  so  entitled  ?  It  was  insisted  she  was  not 
entitled  till  after  the  death  of  the  widow,  because  Frances  had 
an  estate  for  life  by  implication  in  the  whole;  but  the  Lord 
Chancellor  was  of  opinion,  that  Frances  had  not  any  estate  in 
those  lands,  not  expressly  devised  to  her,  by  implication,  and 
that  no  real  estate  was  devised  to  Bridget,  to  take  effect  not  till 
after  the  death  of  Frances  the  wife,  but  what  was  expressly  given 
to  the  wife,  the  rest  of  the  real  estate  being  intended  to  pass  by 
the  will  immediately  to  Bridget,  had  Bridget  survived  the  testator. 
It  appears,  therefore,  from  this  statement  of  the  case,  that  Lord 
Cowper  thought  that  the  wife  took  no  estate  by  implication  in 
the  land  not  specifically  devised  to  her  for  life ;  but  that  the  rest 
of  the  real  estate  was  intended  to  pass  by  the  will  immediately 
to  Bridget,  and  in  order  to  give  effect  to  that  intention  he  dis- 
tributed the  words,  and  read  the  will  as  if  the  testator  had  devised 
specific  lands  to  his  wife  for  life ;  and  from  and  after  the  death 
of  his  wife  to  Bridget,  and  as  if  he  had  devised  all  the  residue  of 
the  said  real  property  to  Bridget,  without  making  that  devise 
subject  to  any  qualification  or  contingency.  The  foundation  of 
the  opinion  of  Lord  Cowper,  that  the  words  ought  to  be  read 
distributively,  was  because  that  appeared  to  be  necessary,  to 
effect  the  intention  of  the  testator,  that  the  lands  should  pass 
immediately  to  Bridget.  The  same  observation  applies  to  Doe  v. 
Brazier. \  There  the  testator,  by  his  will,  bequeathed  the  rents 
t  24  E.  E.  284  (5  B.  &  Aid.  64). 
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Bbx  of  one  dwelling-house,  situate  in  New  Brentford,  to  Charles 
The  i^habx-  Brazier  for  his  life ;  and  from  and  after  the  decease  of  *the  said 
e»gotbaL  Charles  Brazier,  he  bequeathed  the  same  rents,  together  with  the 
[  *283  ]  rents  of  all  his  other  houses  and  lands,  unto  his  nephews  and 
niece  therein  mentioned,  for  their  lives  and  the  life  of  the 
survivor;  and  from  and  after  the  decease  of  the  survivor,  he 
gave  and  devised  all  his  houses  and  lands  to  trustees  in  trust  to 
sell  the  same,  and  to  pay  the  produce  of  such  sale  unto  such  of 
the  children  of  his  nephews  and  niece  as  should  be  living  at  the 
time  of  the  decease  of  the  survivor ;  and  then  devised  all  the 
residue  of  his  estate  to  Charles  Brazier :  it  was  held  that  upon 
the  death  of  the  testator,  the  nephews  and  niece  took  an  immediate 
estate  for  their  lives,  and  the  life  of  the  survivor,  in  the  rents  of 
all  the  houses  and  lands,  except  the  house  specifically  bequeathed 
to  Charles  Brazier  for  his  life.  The  Court  there  were  of  opinion, 
that  it  was  manifestly  apparent  on  the  face  of  the  will,  that 
though  the  testator  intended  Charles  Brazier  to  take  a  life  estate 
in  one  house  only,  he  meant  to  dispose  of  his  property  in  the 
other  houses,  and  that  which  appeared  to  be  the  manifest  inten- 
tion could  not  be  effected  without  giving  an  immediate  interest 
in  the  latter  to  his  nephews  and  niece.  The  Court,  in  order  to 
effect  the  intention  of  the  testator,  were  compelled  to  give  to  the 
words  a  construction  different  from  that  which  belonged  to  them 
in  their  ordinary  grammatical  sense.  In  the  case  before  the 
Court,  there  is  nothing  to  shew  that  the  testator  intended  his 
grandchildren  to  take  upon  his  death  an  immediate  interest 
in  the  property  devised,  or  to  disinherit  his  heir-at-law ;  and 
that  being  so,  the  words  must  be  construed  in  their  ordinary 
grammatical  sense.  We  are  of  opinion  that  the  pauper  did  not 
take  an  immediate  estate  under  the  will  of  his  grandfather ;  that 
[  *234  ]  he  is  entitled  to  no  estate  whatever  until  the  tenant  for  life  *die, 
and,  consequently,  his  settlement  is  not  in  Bingstead.  The  order 
of  Sessions  must  therefore  be  quashed. 

Order  of  Sessions  quashed. 
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Ex    PARTE    LEAKE.  183»- 

(9  Bam.  &  Cress.  234—241 ;  S.  G.  7  L.  J.  E.  B.  128 ;  similar  proceedings  in         [  28i  J 
Exch.  3  Y.  &  J.  46.) 

The  concluding  words  of  a  warrant  of  commitment  must  be  so  limited 
as  to  have  direct  raference  to  the  offence  imputed  in  the  preceding  part : 
and,  therefore,  where  a  commitment,  after  reciting  that  the  bankrupt 
had  surrendered,  and  that  the  commissioners  examined  him  touching 
his  trade,  &c.,  and  caused  such  examination  to  be  reduced  into  writing,, 
and  read  oyer  to  him ;  to  which  examination  the  bankrupt  did  refuse  to> 
sign  his  name  (not  having  a  reasonable  objection  to  the  wording  thereof 
or  otherwise),  required  the  gaoler  to  detain  the  bankrupt  in  custody^ 
until  such  time  as  he  should  submit  himself,  and  full  answer  make  to 
the  satisfaction  of  the  commissioners  to  all  such  questions  as  should  be 
put  to  him,  and  sign  and  subscribe  such  examination  as  aforesaid,  waa 
holden  to  be  void. 

A  WRIT  of  habeas  corpus  had  been  obtained,  directed  to  the 
keeper  of  the  castle  of  Lincoln,  commanding  him  to  bring  np 
the  body  of  Thomas  Leake,  for  the  purpose  of  being  discharged 
out  of  custody.  The  warrant  of  commitment,  which  was  dated 
80th  March,  1824,  recited,  that  a  commission,  dated  the  10th 
February,  1824,  had  issued  against  Thomas*  Leake ;  that  the 
commissioners  adjudged  him  to  be  a  bankrupt;  that  he  had 
surrendered  to  the  commissioners,  in  order  to  enter  upon  and 
pass  his  examination,  and  to  make  a  full  disclosure  of  his  estate 
and  effects.  It  then  stated  that  the  commissioners,  having  taken 
the  oath  prescribed  by  the  stat.  5  Geo.  II.  c.  80,1  did  examine 
Leake  touching  his  trade,  dealings,  and  effects,  and  did  cause 
such  examination  of  Leake  to  be  taken  down  and  reduced  into 
writing  and  read  over  to  him,  to  which  examination,  so  taken 
down  and  reduced  into  writing  and  read  over  as  aforesaid,  Leake 
did  refuse  to  sign  and  subscribe  his  name  (not  having  a  reasonable 
objection  either  to  the  wording  thereof  or  otherwise  allowed  by 
them) ;  they  therefore  willed  and  required  that  the  bankrupt 
should  be  taken  to  his  Majesty's  prison  the  castle  of  Lincoln, 
and  there  delivered  *to  the  keeper  of  the  said  prison,  who  was  [  •^ss  ] 
thereby  required  and  authorized,  by  virtue  of  the  commissions 
and  statutes  aforesaid,  to  receive  Leake  into  his  custody,  and  him 
safely  to  detain  and  keep,  and  detain  without  bail  or  mainprise, 
until  such  time  as  he  should  submit  himself  to  them  the  com- 

t  Since  repealed. 
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Ex  parte  missioners,  and  full  answer  make  to  their  satisfaction  to  all  sach 
questions  as  should  be  put  to  him,  and  sign  and  subscribe  such 
examination  as  aforesaid,  according  to  the  true  intent  and 
meaning  of  the  said  Act  of  Parliament  of  the  5  Geo.  11.  c.  80. 

[After  argument :] 

[  236  ]       Baylby,  J. : 

It  is  not  necessary  to  decide  whether  the  questions  and  answers 
should  have  been  set  out  in  the  commitment.      My  present 
impression  is  that  that  was  unnecessary.     But  I  think  the 
warrant  is  bad  because  the  conclusion  is  improper.     If  the 
I  *2S7  ]      language  of  *the  conclusion  be  such  as  to  authorize  the  bankrupt 
to  be  detained  in  custody  longer  than  by  law  he  is  liable  to  be 
detained,  the  commitment  will  be  bad.     It  ought  to  have  a  con- 
clusion pursuant  to  the  Act  of  Parliament.    In  Yaxley's  case  t 
the  defendant  was  committed  by  the  Secretary  of  State  under 
the  statute  85th  of  Elizabeth  for  refusing  to  answer  whether  he 
was  a  Jesuit,  &c.  and  on  a  habeas  corpus  he  prayed  to  be  bailed. 
The  exception  to  the  commitment  was,  that  the  conclusion  thereof 
was,  '*  there  to  remain  until  he  shall  be  thence  discharged  by 
due  course  of  law,"  when  the  words  of  the  statute  are,  "  until  he 
shall  answer  unto  the  questions,"  and  therefore  the  commitment 
ought   to  be  special  according  to  the  statute ;    and  for   that 
objection  the  Court  held  the  commitment  ill.     In  Groome  v. 
Forresterl  the  subject  is  very  fully  considered,  and  treated  with 
great  ability.     There  the  conviction  was  by  two  magistrates, 
under  the  statute  17  Geo.  II.  c.  88,  upon  complaint  of  the  over- 
seers of  a  parish  against  the  late  overseer  for  refusing  and 
neglecting  to  deliver  over  to  them  a  certain  book  belonging  to 
the  parish  called  the  Bastard  Ledger,  convicting  him  of  the  said 
offence,  and  adjudging  that  he  should  be  committed  to  the  common 
gaol,  to  be  safely  kept  until  he  should  have  yielded  up  all  and 
every  the  books  concerning  his  said  office  of  overseer  belonging 
to  the  parish,  was  held  void,  as  to  the  adjudication  respecting  the 
imprisonment,  for  excess,  the  same  extending  beyond  what  was 
previously  required  of  the  person  convicted ;  and  a  warrant  of 
t  Garth.  291.  J  17  B.  B.  333  (5  M.  &  S.  314). 
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commitment  founded  on  this  conviction,  and  directing  the  gaoler  Ex  parte 
to  keep  him  in  the  terms  of  the  adjudication,  was  also  holden  void 
in  toto.  In  Eex  v.  James  f  a  commitment  for  a  contempt,  not  being 
for  a  time  certain,  was  held  to  be  bad.  I  take  it  to  *be  clear,  [  *238  ] 
therefore,  that  a  conclusion  in  a  warrant,  which  by  its  language  will 
justify  a  detention  for  a  longer  period  than  by  law  it  ought  to  do, 
must  be  bad.  The  commitment  in  this  case  is  founded  on  the 
statute  5  Geo.  II.  c.  80,  s.  16,  which  enacts  that  in  case  any  bankrupt 
shall  refuse  to  answer,  or  shall  not  fully  answer  to  the  satisfaction 
of  the  commissioners,  all  lawful  questions  put  to  him  by  the 
commissioners,  or  shall  refuse  to  sign  and  subscribe  his  examina- 
tion so  taken  down  or  reduced  into  writing  as  aforesaid  (not 
having  a  reasonable  objection  either  to  the  wording  thereof  or 
otherwise,  to  be  allowed  by  the  commissioners),  it  shall  be  lawful 
to  the  commissioners  to  commit  him  to  such  prison  as  the  com- 
missioners shall  think  fit,  there  to  remain,  without  bail  or 
mainprise,  until  such  time  as  such  person  shall  submit  himself 
to  the  commissioners,  and  full  answer  make  to  the  satisfaction 
of  the  commissioners  to  all  such  questions  as  shall  be  put  to 
him,  and  sign  and  subscribe  such  examination  as  aforesaid, 
according  to  the  true  intent  and  meaning  of  that  Act.  The  words 
in  the  latter  part  of  the  section  apply  to  all  the  cases  mentioned 
in  it,  and  must  be  construed  distributively.  If  the  party  is  guilty 
of  contumacy,  either  by  refusing  to  answer  or  by  not  answering 
fully  the  questions  then  put  to  him,  or  by  refusing  to  sign  the 
examination  reddendo  singvla  singulis,  he  may  be  committed,  as 
the  case  may  be,  either  until  he  answer,  or  until  he  answer  fully, 
or  until  he  shall  sign  the  examination.  The  words  in  the  con- 
cluding part  of  the  warrant  ought  to  be  limited  so  as  to  have 
direct  reference  to  the  specific  offence  imputed  to  the  bankrupt 
in  the  preceding  part.  Here  it  does  not  appear  that  the  bank- 
rupt refused  to  answer,  or  that  he  did  not  fully  answer,  but  the 
only  charge  is  that  he  refused  to  sign  the  examination.  The 
form  of  the  concluding  part  of  the  warrant  should  *have  been,  [  •239  ] 
that  he  be  committed  until  he  sign  the  examination.  It  seems 
to  me  that  the  language  of  this  commitment  assumes  that  the 
bankrupt  has  not  submitted  to  undergo  any  examination.  It 
t  24  E.  R  611  (5  B.  &  Aid.  894). 
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Ex  parte  ought  to  have  recited  the  facts  truly ;  viz.  that  he  had  answered 
fully,  but  that  he  had  refused  to  sign  the  examination,  and  to 
have  concluded  that  he  be  committed  until  he  shall  sign  the 
specific  examination ;  whereas  the  form  used  is  applicable  to  a 
case  where  the  bankrupt  has  refused  to  answer  all  the  questions 
put  to  him.  The  case  of  Notes  v.  Mountain  +  was  properly 
decided ;  for  there  the  party  refused  to  answer,  which  is  the  first 
step.  For  these  reasons  I  think  that  the  commitment  is  bad, 
and  the  bankrupt  is  entitled  to  be  discharged. 

LiTTLEDALB,  J.  : 

I  am  of  the  same  opinion.  The  statute  authorizes  the  com- 
missioners of  bankrupt  to  commit  in  three  cases :  if  the  party 
altogether  refuses  to  answer ;  secondly,  if  he  does  not  answer 
fully ;  and,  thirdly,  if  he  refuses  to  sign  the  examination.  It 
appears,  from  the  warrant,  that  the  bankrupt  did  surrender; 
that  the  commissioners  did  examine  him,  and  cause  his  examina- 
tion to  be  reduced  into  writing  ;  to  which  examination,  so  taken 
down  and  reduced  into  writing,  the  bankrupt  refused  to  sign  and 
subscribe  his  name.  He  had  so  far  complied  with  the  Act  of 
Parliament  that  he  bad  answered  fully  to  the  satisfaction  of  the 
commissioners  all  lawful  questions  put  to  him.  That  being  the 
case,  it  seems  to  me  the  commissioners  were  warranted  in  com- 
mitting him  only  until  be  signed  that  examination.  It  does  not 
appear  that  any  further  questions  were  intended  to  be  put  to  him. 
The  commissioners  had  no  power  to  commit  him  for  not  doing 
[  ♦240  ]  any  other  thing,  *and  still  less  to  commit  him  for  not  doing  that 
which  by  the  warrant  it  appears  he  had  done.  According  to  this 
warrant,  the  gaoler  would  be  bound  to  detain  the  bankrupt  until 
those  other  things  are  done.  The  commitment,  therefore,  may 
have  the  effect  of  causing  him  to  be  imprisoned  for  a  longer 
period  than  the  commissioners  are  authorized  to  commit  him  for. 
If  it  had  appeared  that  he  had  made  any  objection  to  the  questions 
put  to  him  by  the  commissioners,  it  might  have  been  necessary 
to  set  them  out  on  the  warrant,  in  order  that  the  Court  might 
judge  whether  they  were  proper  :  but  as  he  made  no  objection  to 

t  3  Brod.  &  B.  234. 
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those  questions,  it  seems  to  me  it  was  not  necessary  to  set  them      Ex  parte 


out  in  the  commitment. 


Lbakb. 


Parke,  J. : 

I  am  of  the  same  opinion.  Two  objections  have  been  made  to 
this  commitment :  first,  that  the  questions  put  to  the  bankrupt 
are  not  stated  in  the  commitment ;  secondly,  that  the  conclusion  • 
is  bad.  I  think  it  was  not  necessary  to  set  out  the  questions  in 
this  commitment,  because  it  must  be  taken  from  the  warrant 
that  the  bankrupt  has  answered  all  questions  put  to  him.  If  he 
had  been  committed  for  refusing  to  answer  particular  questions, 
they  must  have  been  set  out,  in  order  that  the  Court  might  judge 
whether  the  questions  were  lawful.  Upon  the  second  objection, 
I  think  the  warrant  is  bad.  The  bankrupt  is  bound  to  answer 
all  lawful  questions  put  to  him ;  and  when  it  appears  by  the 
commitment  that  he  had  no  reasonable  objection,  it  must  be 
assumed  that  he  has  answered  all  questions.  Here  the  com- 
missioners commit  him  for  not  submitting  himself  to  a  further 
examination ;  for  the  gaoler  is  required  to  detain  him  in  prison 
until  he  answer  further  questions.  Now,  he  having  been 
examined,  and  having  answered  to  the  satisfaction  of  the  com- 
missioners, I  think  is  quite  clear  *they  had  no  power  to  order  [  ♦241  ] 
him  to  be  detained  in  custody  until  he  submitted  to  a  further 
examination.  The  case  of  Nobes  v.  Mountain  f  is  distinguishable, 
because  the  bankrupt,  who  was  bound  to  submit  to  answer  all 
such  questions  as  should  be  put  to  him,  refused  to  be  sworn  or 
examined  at  all.  He  was,  therefore,  properly  committed  until 
he  submitted  himself,  and  took  the  oath.  I  think  the  bankrupt 
is  entitled  to  his  discharge. 

t  3  Brod.  &  B.  234. 
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i82».         J.  G.  SPAEROW,  T.  SIMPSON,  W.  WALFOKD,  ind 
[1^7]  J.  PECKOVER  V.   CHISMAN. 

(9  Bam.  &  Cress.  241—243;  S.  G.  4  Man.  «&  By.  206 ;  7  L.  J.  E.  B.  173.) 

Where  one  of  several  partners  in  a  banking-house  drew  a  bill  in  his 
own  name  upon  a  third  party,  who  accepted  the  bill  upon  condition 
that  the  drawer  should  provide  for  it  when  due:  Held,  that  all 
the  partners  in  the  banking  firm  could  not,  as  indorsees,  recover  on 
thebiU. 

Assumpsit  by  the  plaintiffs,  as  indorsees,  against  the  defendant 
as  acceptor  of  two  several  bills  of  exchange,  each  being  for  1,5001., 
drawn  by  J.  Peckover,  one  of  the  plaintiffs.  Counts  for  money 
lent,  &c.  Flea,  the  general  issue.  At  the  trial  before  Garrow, 
Baron,  at  the  Summer  Assizes  for  the  county  of  Essex,  1828,  it 
appeared  that  the  plaintiffs,  who  were  bankers  at  Chelmsford, 
sought  to  recover  from  the  defendant  the  sum  of  8,000Z.,  the 
amount  of  the  two  bills  of  exchange  drawn  on  the  17th  of  Feb., 
1826,  by  the  plaintiff  Peckover,  upon  and  accepted  by  the  defen- 
dant. The  defence  was,  that  the  defendant  had  not  received  any 
valuable  consideration  for  these  bills  from  Peckover.  It  appeared 
that  he,  for  some  time  past,  had  had  private  transactions  with 
the  defendant,  and  had  advanced  to  him  a  sum  of  4,000/.,  which, 
however,  was  understood  between  them  to  be  the  capital  of 
[  •242  ]  Peckover's  son,  *who  was  to  become  a  partner  with  the  defen- 
dant. This  sum  being  in  the  defendant's  hands,  Peckover,  on 
the  18th  of  February,  1826,  requested  the  defendant  to  accept 
two  bills  of  exchange,  each  being  for  1,500/.  at  two  months  after 
date.  The  defendant,  after  some  hesitation,  consented  to  accept 
them.  Peckover  then  gave  him  the  following  memorandum  in 
writing :  "  I  hereby  hold  myself  responsible  to  you  for  the  due 
payment  of  your  acceptances  for  3,000/.,  and  I  also  engage  to 
leave  in  your  hands  4,000/.,  which  is  placed  with  you  as  my 
son's  share  of  capital  in  your  house,  in  the  event  of  his  becoming 
a  partner.''  Upon  this  evidence,  Garrow,  B.  told  the  jury  to  find 
for  the  plaintiffs,  if  they  thought,  under  all  the  circumstances, 
Peckover  gave  a  valuable  consideration  for  the  bills.  The  jury 
having  found  a  verdict  for  the  plaintiffs,  a  rule  nisi  was  obtained 
for  a  new  trial,  upon  the  ground  that,  as  one  of  the  plaintiffs 
had  promised  to  provide  for  the  bills,  the  others  who,  being  his 
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co-partners,  were  bound  by  his  acts»  could  not  maintain  this      Spabrow 
action :  Richmond  v.  HeapyA  Chibman. 

Gumey  and  Brodrick  now  shewed  cause : 

The  case  was  correctly  left  to  the  jury,  and  there  was  abundant 
evidence  to  warrant  them  in  finding  that  the  bills  were  accepted 
for  a  valuable  consideration,  viz.  on  account  of  the  4,000Z.  which 
Feckover  had  previously  lent  to  the  defendant. 

Baylby,  J. : 

A  party  to  whom  an  acceptance  is  given  upon  a  condition  that 
he  will  provide  for  it  when  due,  and  who  does  not  perform  that 
condition,  cannot  sue  the  ^acceptor  ;  and  if  Feckover,  therefore,  [  *243  ] 
could  not  have  sued  alone,  how  can  he  sue  jointly  with  others  ? 
His  partners,  being  bound  by  his  acts,  cannot  recover  through 
him.    The  rule  for  a  new  trial  must  therefore  be  made  absolute. 


LiTTLEDALE  and  Fabke,  JJ.  concurred. 


Rule  absolute. 


POPE  and  Akother,  Assignees  of   GARBET,  a 

Bankrupt,   v.   BIGGS.J  ^^ 

(9  Bam.  &  Cress.  245—259 ;  S.  G.  4  Man.  &  By.  193 ;  7  L.  J.  E.  B.  246.)  [  245  ] 

A  mortgagee  having  given  notice  to  the  tenants  holding  the  mortgaged 
premises  under  leases  granted  by  the  mortgagor  after  the  mortgage,  is 
entitled  to  receive  from  those  tenants  the  rents  actually  due  at  the  time 
of  the  notice,  as  well  as  those  which  accrued  due  afterwards. 

And  where  rents  had  been  received  by  the  agent  of  the  mortgagor 
after  his  bankruptcy,  and  were  not  actually  paid  over :  Held,  that  the 
agent  might  retain  the  rents  in  order  to  pay  to  the  mortgagee  (who 
had  required  him  to  do  so),  the  interest  accruing  due  on  the  mortgage, 
and  that  the  assignees  could  not  recover  them. 

Debt  for  use  and  occupation,  money  paid,  laid  out,  and 
expended,  had  and  received,  and  on  an  account  stated.  Flea, 
nil  debet.  At  the  trial  before  Gaselee,  J.,  at  the  Summer  Assizes 
for  the  county  of  Berks,  1828,  it  appeared  that  on  the  20th  of 
February,  1827,  a  commission  of  bankrupt  issued  against  Garbet, 

t  1   Stark.   204.     See   Jacaud  v.      &  P.  539). 
French,  11  H.  E.  390  (12  East,  317) ;  %  ^^»  v.  Humphreys  (1835)  4  A. 

BolUm  V.  Ptdler,  4  B.  B.  723  (1  Bos.      &  E.  299. 
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Pope  and  that  he  before  and  at  the  time  of  his  bankruptcy  was  mort- 
BiGos.  gagor  in  possession  of  six  houses  at  Southern  Hill,  near  Beading, 
Berks,  which  in  the  years  1823  and  1824  he  had  mortgaged  to 
various  persons.  The  defendant  was  tenant  of  one  of  the  houses, 
at  the  rent  of  651.  a  year,  under  an  agreement  with  Garbet,  the 
bankrupt,  and  had  in  the  character  of  agent  to  the  bankrupt, 
received  his  rents  of  the  other  houses,  and  applied  them  to  pay 
the  interest  due  on  the  mortgages,  and  had  rendered  him  an 
account  of  the  rents  received  and  disbursements  made  up  to 
Christmas,  1826.  The  assignees  in  this  action  sought  to  recover 
from  the  defendant  481.  ISs.,  being  three  quarters  of  a  year's 
rent  of  the  house  occupied  by  him,  which  became  due  at  Lady 
Day,  1828,  and  various  sums  received  by  him  on  account  of  rent 
from  the  tenants  after  the  bankruptcy,  in  the  years  1827  and 
1828.  The  tenancies  of  the  several  tenants  all  commenced 
subsequent  to  the  mortgages,  but  while  Garbet  had  the  entire 
control  of  the  premises.  The  defendant  sought  to  discharge 
himself  in  part  by  reason  of  payments  made  by  him  in  those 
[  •sie  ]  years  to  the  mortgagees  on  account  of  *interest  which  had  become 
due  to  them  on  their  mortgages,  and  as  to  the  residue  by  reason 
of  notices  given  to  him  on  the  part  of  the  mortgagees  subsequent 
to  the  bankruptcy.  It  appeared  that  after  the  bankruptcy,  on 
the  22nd  of  February,  1828,  the  mortgagees  gave  notice  to  the 
tenants  of  the  several  houses  that  the  interest  was  in  arrear,  and 
required  them  to  pay  the  amount  of  such  interest  in  part  of  the 
rent,  and  similar  sums  out  of  future  rents,  until  further  notice  ; 
and  that  in  default  of  such  payment,  they,  the  mortgagees,  would 
pursue  such  remedies  as  were  allowed  by  law  for  recovering  the 
same.  At  the  time  when  this  notice  was  delivered  to  the  tenants, 
there  was  rent  in  arrear,  and  other  rents  subsequently  became 
due ;  and  all  these  rents  had  been  received  by  the  defendant, 
and  applied  by  him  from  time  to  time  to  pay  off  the  interest  due 
to  the  mortgagees,  with  the  exception  of  his  own  rent,  and  of  a 
small  sum,  which  together  were  not  more  than  sufficient  to  meet 
the  next  half  year's  interest  on  the  mortgages,  which  would 
become  due  in  about  three  months  after  the  commencement  of 
the  action.  It  was  contended  by  the  plaintiff  that  the  defendant 
could  not  avail  himself  of  any  of  these  payments,  because  if  the 
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mortgagor  had  brought  an  action  against  the  tenants  themselves  Pope 
they  could  not  have  pleaded  that  the  mortgagor  nil  habuit  in  biggb. 
tenementiSy  and  consequently  could  not  have  denied  his  right 
to  recover  the  rent ;  and,  secondly,  assuming  that  the  tenants 
would  have  been  justified  in  paying  to  the  mortgagees  the  rents 
which  became  due  after  the  notice,  they  were,  at  all  events, 
.liable  to  pay  to  the  mortgagor  the  rents  which  had  accrued  due 
before  the  notice;  and,  thirdly,  that  the  defendant  having 
received  the  rents  in  the  character  of  agent  for  the  bankrupt,  could 
not  set  *up  the  rights  of  any  other  persons  to  discharge  himself.  [  *247  ] 
The  learned  Judge  was  of  opinion  that  the  defendant  had  rightly 
made  all  the  payments,  and  was  entitled  to  retain  the  residue 
of  the  rents  to  countervail  the  accruing  arrears  of  interest,  and 
consequently  that  the  plaintiffs  were  not  entitled  to  recover; 
and  he  directed  a  nonsuit  to  be  entered,  but  reserved  liberty  to 
them  to  move  to  enter  a  verdict  for  such  sum  as  the  Court 
should  think  right.  A  rule  nisi  for  entering  a  verdict  for 
the  plaintiffs  having  been  obtained  by  Russell,  Serjt.  in  last 
Michaelmas  Term, 

[After  argument :] 

Bayley,  J. :  [  251  ] 

I  have  no  doubt  that  in  point  of  law,  a  tenant  who  comes  into 
possession  under  a  demise  from  a  mortgagor,  after  a  mortgage 
executed  by  him,  may  consider  the  mortgagor  his  landlord  so 
long  as  the  mortgagee  allows  the  mortgagor  to  continue  in  posses- 
sion and  receive  the  rents ;  and  that  payment  of  the  rents  by  the 
tenant  to  the  mortgagor,  without  any  notice  of  the  mortgage,  is 
a  valid  payment.  But  the  mortgagee,  by  giving  notice  of  the 
mortgage  to  the  tenant,  may  thereby  make  him  his  tenant,  and 
entitle  himself  to  receive  the  rents.  It  is  undoubtedly  a  well 
established  rule,  that  a  lessee  cannot  dispute  the  title  of  his 
lessor  at  the  time  of  the  lease,  but  he  is  at  full  liberty  to  shew 
that  the  lessor's  title  has  been  put  an  end  to.  There  is  another 
rule  of  law,  viz.  that  the  mortgagor  cannot  dispute  the  title  of 
the  mortgagee.  When  the  mortgagor  occupies  the  premises,  he 
holds  under  the  mortgagee,  who  may  put  an  end  to  the  rights 


668  1829.     K.  B.     9  B.  &  C.  251—258.  [r.b. 

PoPB        of  the  mortgagor.    Keech  v.  Hall\  shews,  that  where  a  lease 
Biao8.       has  been  granted  by  a  mortgagor  after  the  mortgage,  and  the 
mortgagee  has  suffered  the  mortgagor  to  continue  in  possession, 
[  *262  ]      though  the  lessee  is  not  entitled  to  ^say  that  the  mortgagor 
never  had  any  interest  in  the  premises,  he  may  say  that  he  had 
a  defeasible  title,  and  that  that  title  has  since  been  defeated,  or 
in  other  words,  that  he  had  such  a  title  only  as  a  mortgagor  may 
have.    It  is  clear,  that  the  mortgagee  in  this  case  might  have 
maintained  an  ejectment  against  the  tenant  of  the  mortgagor, 
and  evicted  him,  and  that  such  eviction  by  title  paramount 
would  be  an  answer  to  an  action  for  rent ;  and  that  being  so, 
it  seems  to  follow  that  it  was  not  necessary  for  him  to  go  through 
the  form  of  an  ejectment  if  the  tenants  were  willing  to  attorn 
and  pay  their  rents  to  him.     It  was  sufficient  for  him  to  do  any 
act  which  put  an  end  to  the  title  of  the  mortgagor.    Here  the 
mortgagee,  by  giving  notice  of  the  mortgage  to  the  tenants,  has 
put  an  end  to  the  right  of  the  mortgagor  to  receive  the  rents. 
At  common  law,  the  attornment  of  the  tenant  would  have  been 
necessary  to  entitle  the  mortgagee  to  the  rents ;  but  the  effect 
of  the  statute  4  Anne,  c.  16,  ss.  9,  10,  is  to  place  a  tenant, 
as  soon  as  he  has  notice  of  the  mortgage-deed,  in  the  same 
situation  as  if  he  had  attorned  to  the  mortgagee,  with  this 
exception,  that  he  is  not  to  be  prejudiced  by  any  act  done  by 
him  as  holding  under  the  grantor,  until  he  has  had  notice  of 
the  mortgage-deed.    That  being  so,  as  the  attornment  at  common 
law  would  have  related  back  to  the  time  of  the  grant,  it  follows 
that  all  the  rents  due  from  the  tenant  (not  actually  paid  over  to 
the  mortgagor),  belong  of  right  to  the  mortgagee.     Here  the 
defendant  claims  to  retain  the  rents  which  were  actually  due 
from  the  tenants  at  the  time  when  they  had  notice  of  the 
mortgage,  as  well  as  rents  which  became  due  afterwards.    As 
the  tenants  were  bound  by  law  (after  notice)   to  pay  to  the 
mortgagee  all  the  rents  not  actually  paid  over  to  the  mortgagor^ 
[  *253  ]      I  *think  the  defendant  is  entitled  to  retain  those  rents  in  respect 
of  which  he  made  payments  to  the  mortgagees,  and  that  he  is 
entitled  also  to  retain  the  other  sums,  in  order  to  meet  the 
arrears  of  interest  which  will  next  become  due.    He  held  those 

t  Doug.  21. 
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sums  for  the  persons  entitled  by  law  to  receive  them,  and  the  pope 
mortgagees  are  those  persons.  The  plaintiffs  therefore  are  not  biggb. 
entitled  to  recover. 

LiTTLBDALB,  J. : 

I  am  of  the  same  opinion.    Mossv,  Galliniore^  is  not  precisely 
in  point,  because,  there  the  lease  under  which  the  tenant  held 
was  granted  prior  to  the  mortgage.     We  must  consider  in  this 
case  how  the  law  is,  where  the  lease  under  which  the  tenant 
holds  has  been  granted  by  the  mortgagor  subsequently  to  the 
mortgage.     It  has  been  said  that  a  mortgagor  who  is  in  actual 
occupation,  is  in  the  nature  of  a  tenant  at  will,  or  by  sufferance 
to  the  mortgagee.     He  bears  a  greater  resemblance  to  a  tenant 
by  sufferance  than  to  a  tenant  at  will,  but  it  is  wholly  immaterial 
in  this  case  whether  he  be  one  or  the  other.     There  is  at  all 
events  a  peculiar  relation  existing  between  the  mortgagor  and 
mortgagee.      When    a   mortgage   is   executed,    the   mortgagee 
becomes  the  legal  owner  of  the  land,  is  entitled  to  immediate 
possession,  or  to  the  rents  and  profits.     Any  lease  granted  by 
the  mortgagor  (after  the    mortgage),   is  void  as  against  the 
mortgagee.     In  Keech  v.  HaU.l  Lord  Mansfield  says,  "When 
the  mortgagor  is  left  in  possession,  the  true  inference  to  be 
drawn  is  an  agreement  that  he  shall  possess  the  premises  at 
will  in  the  strictest  sense;   and,  therefore,  no  notice  is  ever 
given  to  him  to  quit,  and  he  *is  not  even  entitled  to  reap  the  crop      [  *254  ] 
as  other  tenants  at  will  are,  because  all  is  liable  to  the  debt,  on 
payment  of  which  the  mortgagee's  title  ceases.     The  mortgagor 
has  no  power  express  or  implied  to  let  leases  not  subject  to  every 
circumstance  of  the  mortgage."     The  mortgagor,  therefore,  has 
no  right  to  do  any  thing  without  the  consent  of  the  mortgagee. 
And  the  latter,  although  he  may  suffer  the  mortgagor  to  receive 
the  rents  for  a  time,  may  give  notice  to  the  several  tenants  not 
to  pay  them  to  the  mortgagor,   and   thereby  determine  the 
authority  of  the  latter  to  receive  them,  and  any  tenant  who  pays 
rent  to  him  after  that  notice  does  so  at  his  peril.     It  is  said  that 
this  may  be  true  as  to  future  rents,  but  that  it  is  not  so  as  to 
by-gone  rents.    The  same  principle,  however,  applies  to  both. 
t  Doug.  278.  X  'Doug.  22. 
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Pope  The  mortgagee  cannot,  indeed,  distrain  or  maintain  any  action 
BioGB.  for  the  by-gone  rents  which  accrued  due  before  he  gave  notice 
to  the  tenants,  because,  before  that  time,  there  was  no  privity 
between  him  and  the  tenants.  But  the  notice  by  force  of  stat. 
4  Ann.  c.  16,  operates  as  an  attornment  of  the  tenants,  and 
when  they  attorn  they  become  tenants  to  the  mortgagee,  and 
at  common  law  that  attornment  would  have  related  back  to  the 
grant  so  as  to  entitle  the  mortgagee  to  all  the  rents  from  the 
time  when  the  deed  was  executed.  A  new  tenancy  is  then  created 
as  between  mortgagor  and  mortgagee,  the  latter  becomes  entitled 
to  all  the  by-gone  rents.  All  those  who  come  in  under  the 
mortgagor  are,  strictly  speaking,  trespassers.  In  ejectment  the 
plaintiff  might  declare  on  the  demise  of  the  mortgagee,  and 
the  accruing  rents  being  in  the  nature  of  mesne  profits,  might 
be  recovered  by  the  mortgagee  from  the  day  when  he  gave  notice 
of  the  mortgage  to  the  tenants.  And  if  the  mortgagee  might, 
[  ♦266  ]  after  bringing  an  ejectment,  ♦recover  those  rents  in  an  action 
for  mesne  profits  ;  it  is  perfectly  clear  that  he  is  entitled  at  law 
to  receive  them  without  bringing  any  ejectment.  Here  the  defen- 
dant received  them  from  the  tenants,  and  had  not  paid  them  over 
to  the  mortgagor  when  the  tenants  had  notice  of  the  mortgage 
from  the  mortgagee.  The  mortgagee  is  not  entitled  to  recover 
qua  mesne  profits,  the  by-gone  rents  actually  paid  over  to  the 
mortgagor,  because  he  suffered  the  mortgagor  to  remain  in  pos- 
session and  to  receive  the  rents,  but  as  to  those  not  actually  paid 
over  he  is  entitled  to  recover  them.  As  to  them  he  may  say,  that 
the  tenant  is  not  justified  in  paying  them  over  to  the  mortgagor, 
and  that  the  latter  has  no  authority  to  receive  them.  And  as  to 
the  accruing  rents,  there  has  been  in  this  case  that  which  is  equi- 
valent to  an  eviction  by  title  paramount  before  those  rents  became 
due,  and  that  will  be  an  answer  to  any  action  for  rent  by  the 
mortgagor.  It  seems  to  me,  therefore,  that  the  mortgagees,  by 
giving  notice  of  the  mortgages  to  the  tenants,  entitled  themselves 
to  receive  the  by-gone  as  well  as  the  future  rents.  The  rule  for 
entering  a  verdict  for  the  plaintiff  must,  therefore,  be  discharged. 

Pabeb,  J. : 

I  agree  that  this  rule  ought  to  be  discharged.    The  question 
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presented  for  our  consideration  is,  whether  the  plaintiffs  ought         Pope 
to  recover  rents  due  before,  and  since  the  notice  by  the  mort-       bitos. 
gagees  :  the  defendant  having  either  received,  or  being,  as  tenant, 
liable  to  pay  such  rents  to  some  person.    It  is  contended,  that  the 
defence  amounts  to  a  plea  of  nil  habuit  in  tenementis,  of  which 
the  defendant  cannot  avail  himself  as  to  the  house  of  which  he  is 
tenant,  nor  can  he  be  in  a  ^better  situation  as  to  the  others.    It      [  *256  ] 
is  undoubtedly  true  that  a  plea  of  nil  habuit  in  tenementis  is  no 
answer  to  an  action  against  the  tenant  at  the  suit  of  his  landlord ; 
but  eviction  by  title  paramount  is  a  good  plea  to  an  action  for 
rent  which  accrued  due  subsequently  to  such  eviction,  and  the 
defence  in  this  case  bears  more  resemblance  to  the  latter  plea. 
That  which  has  been  done  by  the  mortgagee  is  rather  in  the 
nature  of  an  eviction  by  title  paramount^*    Sapsford  v.  Fletcher ^^ 
and  Taylor  v.  Zamira,l  are  cases  very  like  the  present.     In  the 
first-mentioned  case  it  was  held,  that  it  was  a  good  plea  to  an 
action  for  rent  that  before  the  rent  became  due  the  ground  land- 
lord threatened  to  distrain  for  rent  due  from  the  lessor,  and  that 
the  under-tenant  paid  him  the  rent  to  save  his  own  goods.     This 
was  considered  to  be  a  payment  by  compulsion,  though  there  was 
no  actual  distress.     In  Taylor  v.  Zamira  it  was  held,  that  to  an 
avowry  for  rent  the  plaintiff  in  replevin  may  plead  payment  of 
an  annuity  secured  out  of  the  lands  demised  previously  to  the 
demise,  for  the  arrears  of  which  the  grantee  had  threatened  to 
distrain.    Gibbs,  Gh.  J.  there  seems  to  have  considered  what 
had  taken  place  as  equivalent  to  an  eviction.     He  says,  ''In 
every  plea  of  eviction  there  is  an  averment  that  the  lessor  had 
not  a  perfect  title  when  he  demised,  but  that  fact  alone  will  not 
suffice ;  to  constitute  a  plea,  to  it  must  be  added  the  fact  that  the 
lessee  was  in  consequence  evicted ;  the  whole  is  a  defence.    The 
plaintiff's  counsel  argues  that  because  nil  habuit  in  tenementis 
alone  is  not  a  defence,  therefore  it  *cannot  be  part  of  any  other       [  •267  ] 
defence.     The  question  is,  whether  the  fact  that  the  tenant  was 
called  on  by  the  annuitant,  under  a  threat  of  distress,  to  pay  off 
the  arrears  of  the  annuity,  and  did  pay  them  off  accordingly, 
being  added  to  the  other  fact  of  the  lessor's  defect  of  title,  be  not 
a  good  plea."    The  Court  decided  that  it  was  a  good  plea.    Upon 
t  4  T.  E.  511.  t  16  B.  E.  668  (6  Taunt.  524). 
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Pops  the  same  principle,  in  this  case  the  fact  that  the  tenant  was  called 
Biggs.  on  by  the  mortgagee  to  pay  the  interest  of  the  mortgage  under 
a  threat  that  he  would  put  the  law  in  force,  and  did  pay  it 
accordingly,  being  added  to  the  other  fact  of  the  mortgagor's 
defect  of  title,  seems  to  be  a  good  plea  to  an  action  by  the  mort- 
gagor for  so  much  rent  as  the  tenant  was  bound  so  to  apply;  the 
fact  of  the  mortgagee  being  entitled  to  the  possession  would  not. 
Now  the  tenant  was  bound  to  apply  all  the  rents  in  arrear  at  the 
time  of  the  notice,  as  well  as  that  due  afterwards  (as  long  as  the 
interest  was  unpaid),  for  by  an  ejectment  against  him,  and  a  subse- 
quent action  for  mesne  profits,  the  mortgagees  might  certainly 
have  recovered  these  rents  from  the  tenants;  and  it  cannot  be 
necessary,  and  it  would  be  dangerous  to  the  interests  of  the 
mortgagees  and  tenants,  to  hold  that  the  former  are  bound  to 
take  those  expensive  steps,  when  the  latter  is  willing  to  pay 
without.  A  complete  and  satisfactory  answer  to  this  action  is, 
however,  to  be  found  in  the  peculiar  relation  of  mortgagor  and 
mortgagee.  In  Moss  v.  Onllimore^  Lord  Mansfield  says,  "A 
mortgagor  is  not,  strictly  speaking,  a  tenant  at  will  to  the  mort- 
gagee, for  he  is  not  to  pay  him  rent.  He  is  so  only  quodam  mode. 
Nothing  is  more  apt  to  confound  than  a  simile.  He  is  like  a 
[  •258  ]  *tenant  at  will.  The  mortgagor  receives  the  rent  by  a  tacit 
agreement  with  the  mortgagee ;  but  the  mortgagee  may  put  an 
end  to  this  agreement  when  he  pleases.*'  The  mortgagor  may 
be  considered  as  acting  in  the  nature  of  a  bailiff,  or  agent,  for  the 
mortgagee :  his  receipt  of  rent  will,  therefore,  be  good  until  the 
mortgagee  interferes,  and  he  may  recover  on  the  contracts  he 
has  himself  entered  into  in  his  own  name  with  the  tenant.  Bat 
where  the  mortgagee  determines  the  implied  authority  by  a  notice 
to  the  tenants  to  pay  their  rents  to  him,  the  mortgagor  can  no 
longer  receive  or  recover  any  unpaid  rent,  whether  already  due 
or  not.  On  this  ground  I  am  of  opinion  that  this  action,  which 
is  in  effect  brought  by  the  mortgagor,  cannot  be  supported. 
Since  the  notice,  the  plaintiffs  have  ceased  to  have  a  right  to 
receive  any  of  the  rents.  The  case  of  Alchome  v.  Gomniel  is  an 
authority  the  other  way ;  but  the  pleadings  in  that  case  do  not 
perhaps  suflBciently  raise  the  question  now  under  consideration ; 
t  Doug.  279.  t  2  Bing.  54. 
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and  by  the  form  of  those  pleadings  the  attention  of  the  Court        Pops 
seems  to  have  been  principally  directed  to  the  consideration  of       biggs. 
the  effect  of  the  alleged  attornment  by  the  tenant  to  the  mort- 
gagee, which,  in  the  view  I  have  taken  of  the  subject  in  this  case, 
appears  to  me  to  be  immaterial,  the  notice  given  by  the  mortgagee 
being  sufficient  to  determine  the  authority  of  the  mortgagor,  and 
to  entitle  the  mortgagee  to  receive,  whether  the  tenant  attorned 
or  not.     I  think,  therefore,  the  mortgagor  was  not,  and  his 
assignees,  the  plaintiffs,  are  not,  entitled  to  any  unpaid  rents 
(at  least  until  the  interest  due  to  the  mortgagee  is  paid),  and  the 
tenant  may  *keep  the  accruing  rent  for  the  purpose  of  paying      [  *259  ] 
the  accruing  interest,  and  consequently  the  plaintiffs  cannot 
recover. 

Rule  for  entering  a  verdict  for  the  plaintiffs  discharged. 


POTJLTON  V.  LATTIMOEE.t  I829. 

(9  Bam.  &  Cress.  259—267 ;  4  Man.  &  By.  208  ;  7  L.  J.  K.  B.  225.)  .~  . 

By  a  contract  for  the  sale  of  cinq  foin  seed,  the  vendor  warranted  it  to 
be  good  new  growing  seed.  Soon  after  the  sale,  the  buyer  was  told  that  it 
did  not  correspond  with  the  warranty ;  and  he  afterwards  sowed  part, 
and  sold  the  residue :  Held,  that,  in  answer  to  an  action  by  the  seller  to 
recover  the  price  of  the  seed,  it  was  competent  to  the  buyer  to  shew  that 
it  did  not  correspond  with  the  warranty. 

Assumpsit  for  goods  sold  and  delivered.  Flea,  general  issue. 
At  the  trial  before  Garrow,  B.,  at  the  Summer  Assizes  for  the 
county  of  Hertford,  1828,  it  appeared  that  the  action  was 
brought  to  recover  the  price  of  eight  quarters  of  cinq  foin  seed 
sold  by  the  plaintiff  to  the  defendant  at  3^.  per  quarter,  and 
warranted  to  be  good  new  growing  seed.  The  defence  was,  that 
it  did  not  correspond  with  the  warranty.  It  was  proved  that- 
soon  after  the  seed  had  been  purchased  by  the  defendant,  it  had 
been  examined  and  tasted  by  a  person  of  skill,  and  that  he  had 
declared  it  not  to  be  good  growing  seed ;  that  the  defendant  did 
not  communicate  this  to  the  plaintiff  or  return  the  seed ;  but,  on 
the  contrary,  sowed  part,  and  sold  the  residue  to  two  individuals, 
who  were  called  as  witnesses,  and  they  stated  that  the  seed  had 
proved  wholly  unproductive,  and  was  not  worth  any  thing,  and 
t  Sale  of  Goods  Act,  1893,  s.  53. 
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PouLTOK      that  they  neither  had  paid  nor  would  pay  for  it.     It  was  insisted, 

Lattimo&e.   on  the  part  of  the  plaintiff,  that  as  the  defendant  had  not  returned 

the  seed,  but  had  sown  part  of  it,  and  had  sold  the  residue  to  two 

persons  who  had  sown  it,  he  had  adopted  the  contract  in  part ; 

that  he  could  not  adopt  it  in  part  by  keeping  the  seed,  and  reject 

[  *260  ]  it  in  part  by  refusing  to  pay  the  stipulated  price ;  *but  that 
having  adopted  it  in  part,  he  was  bound  to  adopt  it  altogether, 
and  therefore  to  pay  the  stipulated  price ;  and  that  being  so,  that 
it  was  not  competent  to  the  defendant  to  insist  on  the  breach  of 
warranty  as  a  defence  to  this  action.  The  learned  Judge  received 
the  evidence,  but  reserved  hberty  to  the  plaintiff,  in  case  the 
verdict  of  the  jury  should  be  against  him,  to  move  to  enter  a 
verdict  in  his  favour,  if  the  Court  should  be  of  opinion  that  the 
breach  of  warranty  was  no  defence  to  the  action ;  and  he  directed 
the  jury  to  find  for  the  defendant  if  upon  the  evidence  they  were 
of  opinion  that  the  seed  did  not  correspond  with  the  warranty. 
The  jury  having  found  for  the  defendant,  a  rule  nm  was  obtained 
in  last  Michaelmas  Term  by  Brodrick  for  entering  a  verdict  for 
the  plaintiff  for  the  value  of  the  seed. 

[After  argument :] 

t  263  ]        Bayley,  J. : 

It  seems  to  me  that  it  was  competent  to  the  defendant  to  shew 
that  the  seed  did  not  correspond  with  the  warranty.  The  seller 
warranted  the  seed  to  be  good  new  growing  seed.  There  was 
evidence  to  shew,  and  the  jury  have  found,  that  it  was  not  good 
growing  seed.  It  appears,  however,  that  after  the  sale  a  compe- 
tent judge  tasted  the  seed,  and  told  the  defendant  that  it  was  not 
good  growing  seed.  The  defendant  did  not  then  give  notice  to 
the  plaintiff  that  it  was  defective  in  quality,  but  he  proceeded  to 
sow  part,  and  to  sell  the  residue.  It  is  insisted  that  he  ought 
then  to  have  returned  the  seed,  or  to  have  given  notice  to  the 
[  •264  ]  *seller  of  its  defective  quality.  As  the  plaintiff,  however,  gave 
an  express  warranty  that  it  was  good  growing  seed,  I  think  the 
defendant  might,  without  returning  it,  shew  it  did  not  correspond 
with  the  warranty.  Besides,  the  buyer  was  not  bound  to  trust 
the  assertions  of  third  parties,  and  to  return  the  seed,  and  treat 
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it  as  if  it  was  bad  seed.    He  was  at  liberty  to  try  the  seed  and  to      Poultoh 

sow  it.     Probably  without  sowing  it,  the  fact  could  not  be  ascer-    LATTmoRB. 

tained  whether  it  would  ultimately  produce  a  good  crop.    From 

the  nature  of  the  article,  and  of  the  contract  of  warranty,  I  think 

the  vendee  was  not  bound  to  return  the  seed  without  using  it ; 

that  by  keeping  it,  he  has  not  precluded  himself  either  from 

bringing  an  action  for  breach  of  the  warranty,  or  from  insisting 

on  such  breach  in  this  action,  in  order  to  shew  that  the  seed  was 

of  less  value  than  the  seller  represented  it  to  be.    But  it  is  said, 

that  although  the  warranty  was  not  complied  with,  yet,  as  the 

defendant  used  part,  and  disposed  of  the  residue,  it  must  have 

been  of  some  value  to  him,  and  therefore  that  the  plaintiff  was 

entitled  to  recover  something.    But  there  was  no  evidence  to  go 

to  the  jury  that  the  seed  was  of  any  value  to  any  of  the  parties 

who  sowed  it ;  besides,  the  only  question  made  at  the  trial  was, 

whether  it  corresponded  with  the  warranty.     The  Judge  was  not 

called  upon  to  put  the  other  question  to  the  jury;  if  he  had,  they 

probably  would  have  come  to  the  conclusion,  that  the  seed  was 

not  of  any  value.     The  rule  must  be  discharged. 

LiTTLEDALE,  J.  : 

It  seems  to  me,  that  it  was  competent  to  the  defendant,  in 
answer  to  this  action,  which  is  brought  by  the  plaintiff  to  recover 
the  price  or  value  of  the  seed,  to  shew  that  it  did  not  correspond 
with  the  *warranty.  It  is  said,  that  the  buyer  cannot  insist  on  [  *266  ] 
that  as  a  defence,  because  he  neither  returned  the  seed  to  the 
seller,  nor  gave  any  notice  to  him  that  it  was  defective  in  quality. 
I  am  of  opinion,  that  where  goods  are  warranted,  the  vendee  is 
entitled,  although  he  do  not  return  them  to  the  vendor,  or  give 
notice  of  their  defective  quality,  to  bring  an  action  for  breach  of 
the  warranty ;  or  if  an  action  be  brought  against  him  by  the 
vendor  for  the  price,  to  prove  the  breach  of  the  warranty,  either 
in  diminution  of  damages,  or  in  answer  to  the  action,  if  the  goods 
be  of  no  value.  In  Fielder  v.  Starkin\  a  horse  had  been  sold, 
warranted  sound.  It  was  proved  to  have  been  unsound  at  the 
time  of  the  sale.  Soon  after  the  sale,  the  defendant  discovered 
him  to  be  unsound,  but  kept  him  three  months  after  the  discovery. 

+  2  B.  E.  700  (1  H.  Bl.  17). 
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PoiTLTOK  It  was  decided  that  the  seller  was  liable  to  an  action  on  the 
Lattimobb.  warranty,  although  the  purchaser  had  not  returned  the  horse,  or 
given  notice  of  the  unsoundness,  on  the  ground  that  there  had 
been  a  breach  of  the  contract  on  the  part  of  the  seller.  The  not 
giving  notice  indeed,  raises  a  strong  presumption  that  the  article 
at  the  time  of  the  sale  corresponded  with  the  warranty,  and 
calls  for  strict  proof  of  breach  of  the  warranty.  But  if  that  be 
clearly  established,  the  seller  will  be  liable  in  an  action  brought 
for  breach  of  his  contract,  notwithstanding  any  length  of  time 
which  may  have  elapsed  since  the  sale.  And  if  that  be  so,  it  is 
reasonable  and  just,  when  an  action  is  brought  by  the  seller  to 
recover  the  price  or  value  of  the  goods,  that  the  buyer  should  be 
at  liberty  to  shew  the  breach  of  the  warranty  in  defence  to  the 
[  •266  ]  action.  Then  the  only  question  is,  was  the  seller  *entitled  to 
recover  any  thing  ?  There  may  be  cases  where  a  buyer  may  keep 
goods,  which  though  they  do  not  correspond  with  the  warranty, 
may  be  worth  something,  and  the  seller  may  be  entitled  to 
recover.  Suppose  one  hundred  bushels  of  seed  had  been  sold, 
and  warranted  good,  and  one  bushel  turned  out  to  be  bad,  the 
seller  would  be  entitled  to  recover  the  value  of  the  ninety-nine. 
The  question  in  this  case  is,  was  the  article  worth  any  thinf)^? 
And  secondly,  if  it  was,  should  the  learned  Judge  have  left  the 
question  of  value  to  the  jury.  His  attention  was  not  called  to  that 
point,  and  if  it  had,  taking  the  whole  evidence  together,  I  think 
that  the  jury  would  have  found  that  the  seed  was  worth  nothing. 

Parke,  J. : 

I  am  of  opinion  that  there  ought  not  to  be  a  new  trial  in  this 
case.  The  plaintiff  might  have  shaped  his  case  in  either  of  two 
ways.  He  might  have  claimed  to  recover  the  price  stipulated  in 
the  contract  made  between  the  parties,  but  then  he  could  not 
have  recovered  that  price,  without  shewing  that  the  warranty 
was  complied  with.  But  if,  in  order  to  recover  the  contract 
price,  he  had  attempted  to  shew  that  the  warranty  was  complied 
with,  it  would,  undoubtedly,  have  been  competent  to  the  defendant 
to  give  evidence  to  negative  that  fact.  The  plaintiff,  instead  of 
relying  on  the  contract,  might,  however,  claim  to  recover  on  the 
quantum  vcdebat  so  much  as  the  seed  was  worth,  and  prove  by 


VOL.  xxxn.]     1829.    K.  B.    9  B.  &  C.  266—267.  677 

parol  the  actual  value  of  the  seed.    In  answer  to  that  case,  it      Pqulton 

would  be  competent  to  the  defendant  to  shew  by  the  contract,    lattimobb. 

that  he  purchased  the  seed  as  good  growing  seed,  to  use  for  the 

purpose  of  sowing;  and  that  it,  not  being  good  growing  seed,  was 

of  little  or  *no  value  to  him.     Then  it  is  said  that  it  must  have       [  *267  ] 

been  of  some  value,  and  therefore  that  the  plaintiff  is  entitled  to 

a  verdict.    I  am  not  satisfied  that  the  case  was  presented  to  the 

Judge  so  as  to  raise  this  question.    The  learned  Judge  does  not 

state  in  his  report,  that  that  was  made  a  point  at  the  trial;  and  if 

it  had  been  left  to  the  jury  to  find  for  the  plaintiff  if  they  thought 

the  seed  of  any  value,  I  think,  that,  upon  the  evidence  stated  in 

the  report,  they  would  probably  have  found  for  the  defendant. 

Rule  discharged. 


EEX   V.  The  JUSTICES   of  KEXT.f  ^• 

(9  Bam.  &  Cress.  283—287.)  [  288  ] 

By  a  local  Act,  the  management  of  the  parish  poor  was  vested  in  the 
churchwardens,  overseers,  governors,  and  directors  of  the  poor ;  and  an 
appeal  to  them  was  given  to  any  person  thinking  himself  aggrieved  by 
any  thing  to  be  done  by  virtue  of  the  Act ;  and  if  the  appellant  should 
be  diBsatisfied  with  their  determination,  then  an  appeal  was  given  to  the 
Quarter  Sessions.  A  parishioner  having  applied  for  relief  against  a  rate, 
to  the  churchwardens,  overseers,  governors,  and  directors,  they,  at  a 
meeting,  resolved  to  take  no  further  notice  of  his  application:  Held, 
that,  as  they  had  not  come  to  any  determination  on  the  subject-matter 
of  his  complaint,  the  parishioner  could  not  appeal  to  the  Quarter  Sessions, 
but  that  he  ought  to  have  first  applied  for  a  mandamus  to  compel  the 
churchwardens,  overseers,  governors,  and  directors  to  hear  the  appeal. 

Ghables  Bitchie,  a  parishioner  of  Greenwich,  had  been  rated 
to  the  relief  of  the  poor  by  a  rate  made  on  the  24th  of  June,  1828. 
By  a  local  *Act,  the  management  of  the  poor  in  that  parish  is  [  *^^^  ] 
vested  in  the  churchwardens,  overseers,  governors,  and  directors. 
On  the  14th  of  December,  1827,  the  parishioners  in  vestry 
assembled,  resolved  that  the  sum  of  1602.  18^.  should  be  paid 
out  of  the  poor's  rate  to  Robert  Suter,  the  then  vestry  clerk,  for 
services  performed  by  him  during  the  time  he  held  that  office, 
and  for  which  no  charge  had  been  theretofore  made  to  the 
governors  and  directors  of  the  poor.     Bitchie  objected  to  the 

t  Of.  The  Union  Assessment  Committee  Amendment  Act,  1864,  s.  1 ; 
B.  V.  Bedminater  Unum  (1876)  1  a  B.  D.  503,  46  L.  J.  M.  C.  117.  . 
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Bex        payment.     Three  of  the  governors  on  the  2nd  of  July,  1828, 

The        signed  a  cheque,  payable  to  Suter,  and  the  same  was  paid.    The 

"^^  Ken^  °^   defendant  considering  himself  aggrieved,  within  one  month  after 

the  signing  of  such  cheque,  namely,  on  the  16th  of  July,  applied 

for  relief,  pursuant  to  the  provisions  of  the  local  Act,t  to  the 

[  •2S6  ]      churchwardens,  *overseers,  governors,  and  directors,  of  the  poor 

of  the  parish  of  Greenwich,  (at  a  meeting  held  on  that  day) 

against  the  poor  rate,  on  the  ground  that  the  payment    to 

Suter  was  illegal.    A  meeting  of  the  churchwardens,  overseers, 

governors,  and  directors  of  the  poor,  was  held  on  the  24th  of 

July,  when  a  resolution  was  moved,  seconded,  and  carried,  that 

no  further  notice  should  be  taken  of  Bitchie's  application  for 

relief.    He  being  dissatisfied  with  this  resolution,  on  the  19th 

of  September,  1828,  gave  notice  of  appeal  to  E.  W.  James,  the 

clerk  to  the  governors  and  directors,  against  the  said  resolution, 


[  284,  M.  J  t  By  8.  63  it  is  enacted,  that  if  any 

person  shall  think  himself  aggrieved 
by  any  rate,  or  any  rule  or  order, 
or  other  matter  or  thing  to  be  made 
or  done  by  the  said  churchwardens, 
overseers,  and  governors  and  direc- 
tors, by  virtue  of  this  Act,  such 
person  may  apply  for  relief  to  the 
said  churchwardens,  overseers,  and 
governors  and  directors,  at  any  of 
their  meetings,  provided  that  such 
appeal  be  made  within  one  calendar 
month  next  after  payment  of  such 
rate  shall  have  been  demanded,  or 
next  after  such  rule  or  order,   or 

[  *285,  ;t.  j  other  matter  or  thing,  shall  have 
been  made  or  done,  and  the  said 
churchwardens,  overseers,  and  gover- 
nors and  directors  may  examine  such 
persons,  or  any  witness,  upon  oath 
or  affirmation  touching  the  matter  of 
such  appeal,  and  (if  they  think  such 
person  aggrieved)  give  such  relief, 
or  make  such  order  in  the  matter  as 
to  them  shall  seem  meet. 

By  s.  64  it  is  further  enacted,  that 
if  any  such  person  be  dissatisfied  with 
the  determination  of  the  said  church- 
wardens, overseers,  and  governors 
and  directors,  in  regard  to  any  rate 


complained  of,  such  person  shall 
nevertheless  pay  the  said  rate,  and 
after  payment  of  the  said  rate,  but 
not  otherwise^  such  person  may, 
within  three  calendar  months  next 
after  the  determination  of  the  said 
churchwardens,  overseers,  and  gover- 
nors and  directors,  appeal  as  herein- 
after provided. 

By  s.  65  it  is  further  enacted,  that 
it  shaU  be  lawful  for  any  person  dis- 
satisfied with  the  determination  of  the 
said  churchwardens,  overseers,  and 
governors  and  directors  in  regard  to 
any  rate,  or  any  rule  or  order,  or 
^'other  matter  or  thing  as  ckforesaid, 
or  for  any  person  who  may  feel 
himself  aggrieved  by  any  order  or 
conviction  of  any  justice  of  the  peace 
under  this  Act,  to  appeal  to  the  jus- 
tices of  the  peace  at  some  General 
Session  of  the  peaoe,  or  General 
Quarter  Session  of  the  peace  to  be 
holden  for  the  county  of  Kent,  within 
four  calendar  months  next  after  tiie 
determination  of  the  said  ohurch- 
waidens,  overseers,  and  governors 
and  directors,  or  next  after  such 
matter  of  complaint  or  appeal  ahall 
have  arisen. 
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as  being  a  thing  done  by  them  at  the  said  meeting,  and  entered         Rex 
into  a  recognizance  and  caused  the  appeal  to  be  entered.    It  was         thb 
objected  at  the  Sessions  that  the  appeal  ought  to  have  been   ^^^^^J^^' 
against  the  signing  of  the  cheque,  or  the  payment  of  the  money. 
The  Sessions  refused  to  hear  the  appeal.    A  rule  nisi  had  been 
obtained,  for  a  mandamus  to  the  Sessions  to  enter  continuances 
and  hear  the  appeal. 

[After  argument :  ] 

Lord  Tentbrden,  Gh.  J. :  [  286  ] 

By  the  sixty-third  section  of  the  Act,  any  person  who  thinks 
himself  aggrieved  by  any  rate,  or  any  rule  or  order,  or  other 
matter  or  thing  to  be  made  or  done  by  the  churchwardens, 
overseers,  ♦governors,  and  directors,  by  virtue  of  the  Act,  may  [  ♦287  ] 
apply  for  relief  to  the  said  churchwardens,  overseers,  governors, 
and  directors,  at  any  of  their  meetings,  provided  the  application 
be  made  within  the  time  therein  specified ;  and  they  are  empowered 
to  examine  witnesses  on  oath,  touching  the  matter  of  such  appeal, 
and  to  give  relief. 

By  section  sixty-five,  any  person  dissatisfied  with  the  deter- 
mination of  the  said  churchwardens,  overseers,  governors,  and 
directors,  may  appeal  to  the  General  Quarter  Sessions  within  the 
time  therein  specified. 

In  this  case,  a  rate  was  made,  and  a  sum  of  money  ordered 

to  be  paid  out  of  that  rate  to  Suter.     Bitchie  objected  to  such 

payment,  and  applied  for  relief  under  the  sixty- third  section,  to 

the  churchwardens,  overseers,  governors,  and  directors,  assembled 

at  a  meeting  on  the  16th  of  July.    They  resolved  that  they  would 

take  no  notice  of  his  application  for  relief;  they  refused,  in 

fact,  to  hear  the  appeal  at  all.    The  proper  course,  under  those 

circumstances,  would  have  been  to  have  applied  to  this  Court  for 

a  mandamus  f  to  compel  them  to  hear  his  appeal ;  if  they  had 

heard  it,  and  come  to  a  determination  upon  it,  and  he  had  been 

dissatisfied  with  that  determination,  he  might  then  have  appealed 

to  the  Quarter  Sessions.  In  Rex  v.  Tucker ^\  the  justices  at  Petty 

Sessions  heard  the  evidence  and  dismissed  the  appeal.    The  rule 

for  a  mandamus  must  be  discharged. 

Rule  discharged. 
t  3  B.  &  C.  544. 
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1^  DOE  D.   COUETAIL  v.   THOMAS. 

[287]  (9  Barn-  *  Cress.  288—300 ;  S.  C.  4  Man.  &  By.  218 ;  7  L.  J.  K.  B.  214.) 

By  an  order  of  the  Court  of  Chancery,  made  in  a  suit  depending 
between  the  lessee  and  lessor,  the  lease  was  deposited  in  the  hands  of 
the  lessor's  attorney,  the  lessee  being  at  liberty  to  inspect  the  same. 
Upon  ejectment  brought  by  the  lessee  against  the  tenant  in  possession;  it 
was  held,  that  the  attorney  of  the  lessor  was  bound  to  produce  the  lease, 
it  not  being  part  of  the  lessor's  title. 

The  lease,  when  produced,  appeared  to  have  had  the  names  of  the 
parties  torn  off :  Held,  that  tliat  was  not  a  surrender  by  operation  of 
law,  nor  primd  fade  evidence  of  a  surrender  by  deed  or  note  in  writing, 
and  that  the  lease  was  evidence  of  the  lessee's  title. 

It  appeared  that  before  the  lease  was  granted,  the  demised  premises 
were  settled  for  life  on  A.,  with  power  to  charge  the  estate  with  an 
annuity  for  any  husband  she  might  marry,  and  portions  for  younger 
children,  and  power  to  grant  leases  for  twenty-one  years ;  and  that  she 
granted,  bargained,  sold,  demised,  limited,  and  appointed  the  same  to 
trustees  for  the  term  of  500  years,  upon  trust  that  they  should  (if  she 
should  by  deed  so  direct  and  appoint),  by  mortgage,  or  sale  of  the  said 
premises  for  the  whole  or  any  part  of  the  term  of  500  years,  raise 
portions  for  younger  children :  Held,  that,  taking  the  whole  deed 
together,  the  term  until  it  was  called  into  action  was  subservient  to 
the  leasing  power ;  and  that  to  an  ejectment  brought  by  a  lessee,  holding 
under  a  lease  granted  subsequently  to  the  deed  of  settlement,  the  term 
for  500  years  was  no  answer. 

Ejectment.  Plea,  not  guilty.  At  the  trial  before  Gaselee,  J., 
at  the  Summer  Assizes  for  the  county  of  Hereford,  1828,  it 
appeared  that  the  lessor  of  the  plaintiiBf  claimed  under  a  lease 
alleged  to  have  been  granted  to  him  on  the  18th  of  February, 
1828,  by  the  Honorable  Booth  Grey,  and  Frances  Anne  his  wife. 
In  order  to  prove  that  such  a  lease  existed,  the  plaintiff  called 
the  attorney  who  had  the  lease  in  his  possession.  He  stated 
upon  the  voir  dire  that  he  was  the  attorney  for  the  Honorable 
Booth  Grey,  and  that  he  had  received  the  lease  in  his  character 
of  attorney  from  Mr.  Grey,  and  that  he  held  it  in  that  character. 
The  learned  Judge  was  of  opinion  that  he  ought  not  to  produce 
the  lease,  it  having  been  given  to  him  in  his  confidential  and 
professional  capacity.*  The  plaintiffs  then  put  in  a  bill  filed  by 
Courtail  against  the  defendant,  and  Mr.  Grey  and  the  defendant's 
answer;  and  it  appeared  thereby  that  he  held  under  a  demise 
from  Grey,  made  subsequently  to  the  supposed  lease.  An  order 
of  the  Court  of  Chancery  made  in  the  suit  was  also  read,  whereby 
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the  defendants,  Thomas  and  Grey,  were  ordered  within  ten  days        Doe  d. 
to  deposit  at  the  office  of  Messrs.  Bateman  and  Jones  the  lease        v^*^^!^ 
(which  they  alleged  to  be  *cancelled,)  and  the  counterpart,  and      Thomas. 

r  •289  1 

the  plaintiff  in  equity,  Courtail,  was  to  be  at  liberty  to  inspect  *■  -• 
the  same.  Upon  this  evidence,  the  learned  Judge  was  of 
opinion  that  the  lease  ought  to  be  produced.  The  lease  was  then 
produced,  and  it  appeared  that  the  names  of  the  parties  had 
been  torn  off,  but  it  was  proved  to  have  been  in  the  possession 
of  Courtail  in  a  perfect  state.  It  was  then  objected,  that  as  the 
lease  was  produced  in  a  cancelled  state,  some  evidence  should  be 
given  on  the  part  of  the  lessor  of  the  plaintiff,  to  shew  how  it 
came  to  be  in  that  condition  ;  the  pi-imd  facie  presumption  from 
the  state  it  was  in,  being  that  it  had  been  surrendered.  The 
learned  Judge  was  of  opinion,  that  as  the  lease  was  proved  to 
have  been  executed  and  delivered  to  the  lessor  of  the  plaintiff, 
he  had  made  out  a  prima  facie  case,  and  that  it  lay  on  the 
defendant  to  shew  that  it  had  been  surrendered  by  deed  or  note 
in  writing,  or  by  act  and  operation  of  law.  The  defendant  then 
set  up  an  outstanding  term  in  Lord  Stamford  at  the  time,  when 
B.  Grey  granted  the  lease  to  the  plaintiff ;  and  for  that  purpose, 
put  in  the  will  of  Thomas  Pryce,  the  father  of  Mrs.  Grey,  who 
being  seised  in  fee  of  the  premises  in  question,  by  will  of  the 
10th  of  July,  1788,  devised  all  his  freehold  and  copyhold  manors, 
messuages,  &c.,  to  trustees  in  trust ;  as  soon  as  his  youngest 
daughter  should  attain  the  age  of  twenty-one,  to  convey  the 
same  to  the  use  of  Frances  Anne,  his  eldest  daughter,  for  life, 
and  with  power  to  her  to  charge  the  estate  with  an  annuity  of 
4O01.  a  year  for  any  husband  she  might  marry,  and  also  5,000Z, 
for  the  use  of  her  child  or  children.  There  was  a  power  for  the 
trustees,  or  the  daughters,  when  of  full  age,  to  make  leases  for 
twenty-one  years.  Elizabeth,  the  youngest  daughter,  attained 
the  age  of  twenty-one  on  the  17th  of  *March,  1802;  and  by  lease  [  '290  ] 
and  release  of  the  17th  and  18th  of  March,  1802,  the  trustees 
conveyed  the  estate  to  Frances  Anne,  (Mrs.  Grey)  for  life  in 
pursuance  of  the  will.  On  the  19th  of  March,  1802,  by  a  settle- 
ment on  her  marriage,  made  between  Henry,  Earl  of  Stamford 
of  the  first  part,  W.  B.  Grey,  the  second  son  of  the  said  Earl,  of 
the  second  part,  and  the  said  Frances  Anne  Grey  (then  Frances 
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Doe  d.  Anne  Pryce)  of  the  third  part,  and  the  Bight  Honorable  George 
t,.  Harry  Grey,  eldest  son  of  the  said  Earl,  and  W.  Digby,  of  the 

Thomas.  fQ^rth  part,  Mrs.  Grey  charged  the  estates  with  an  annuity  of 
400i.  for  her  husband,  and  5,000Z.  for  younger  children.  The 
deed  of  settlement  then  proceeded  as  follows :  "  And  the  now 
stating  indenture  witnesseth,  that  in  further  pursuance  of  the 
powers  aforesaid,  and  for  the  consideration  thereinbefore 
expressed,  she,  Frances  Ann  Pryce,  did  grant,  bargain,  sell, 
demise,  limit,  and  appoint,  unto  the  said  G.  H.  Lord  Grey  and 
W.  Digby,  their  executors,  &c.,  all  and  singular  the  said  manors, 
messuages,  farms,  lands,  tenements,  and  hereditaments,  given 
and  devised  by  the  said  thereinbefore  recited  will,  and  by  the 
now  stating  deed,  charged  and  made  liable  as  aforesaid,  to  hold 
the  same,  with  their  appurtenances,  (but  subject,  and  without 
prejudice,  to  the  said  rent-charge  of  400L)  unto  the  said  G.  H. 
Lord  Grey  and  W.  Digby,  their  executors,  &c.,  for  the  term  of 
500  years  from  thenceforth  next  ensuing,  upon  trust ;  that  if 
there  should  be  one  or  more  child  or  children  of  the  said  intended 
marriage,  (other  than  and  except  an  eldest  or  only  son)  then, 
that  they  G.  H.  Lord  Grey  and  W.  Digby,  or  the  survivor  of 
them,  his  executors  or  administrators,  should  immediately  after 
the  decease  of  the  said  Frances  Ann  Pryce,  or  in  her  lifetime, 
if  she  should  by  any  deed  so  direct  or  appoint,  by  mortgage, 

[  ^291  ]  gale,  or  other  disposition,  ♦of  all  or  any  part  of  the  said  manors, 
hereditaments,  and  premises,  thereinbefore  granted  and  demised 
for  all  or  any  part  of  the  said  term  of  5(X)  years,  or  by  and  out 
of  the  rents,  issues,  and  profits,  of  the  same  premises,  or  by  all 
or  any  of  the  said  ways,  means,  or  by  any  other  such  ways  or 
means  as  the  said  trustees  should  think  reasonable  and  proper, 
levy  and  raise  for  the  portion  or  portions  of  such  child  or  children 
(other  than  and  except  an  eldest  or  only  son)  the  sum  of  5,000Z.; 
and  pay  or  divide  the  same  in  the  manner  therein  particularly 
mentioned."  It  was  contended,  that  as  the  term  was  made  to 
commence  not  after  the  death  of  the  tenant  for  life,  but  was 
created  out  of  the  life  estate,  it  vested  in  the  trustees  from  the 
execution  of  the  settlement ;  and  that  therefore,  although  there 
was  a  power  to  grant  leases  for  twenty-one  years,  that  power  was 
subject  to  the  term  of  500  years,  which  was  the  first  legal  estate. 
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On  the  other  hand,  it  was  insisted  that  the  power  of  leasing       DoEd. 
displaced  this  outstanding  term,  and   that  as  the  defendant       ^^^^^^^ 
claimed  under  B.  Grey,  he  was  estopped  from  setting  up  the      Thomas. 
term.     Gaselee,  J.  was  of  that  opinion,  and  a  verdict  was  found 
for  the  lessor  of  the  plaintiff.    In  last  Michaelmas  Term, 

Campbell  moved  for  a  new  trial  upon  all  the  points : 

First,  he  contended  the  attorney  ought  not  to  have  been 
compelled  to  produce  the  lease.  The  answer  in^Ghancery,  and 
the  order  made  in  the  suit,  proved  the  statement  to  be  correct 
that  the  attorney  held  the  lease  in  his  confidential  and  pro- 
fessional capacity.  No  notice  was  given  to  the  defendant  to 
produce  the  lease,  but  the  attorney  was  served  with  a  subpoena 
d/ucea  tecum.  But  he  contended  secondly,  that  the  lessor  of  the 
plaintiff  *ought  to  have  given  some  evidence  to  explain  how  the  [  •292  ] 
lease  came  to  be  in  the  possession  of  the  lessor  in  a  cancelled 
state.  For  although,  since  the  Statute  of  Frauds,  the  mere 
cancelling  of  a  lease  will  not  amount  to  a  surrender.  Roe  d. 
Berkeley  v.  The  Archbishop  of  York, \  yet  as  the  lease  was  in  the 
possession  of  the  lessor  in  a  cancelled  state,  a  presumption  thence 
arose,  that  there  had  been  a  surrender  in  writing,  or  by  act  and 
operation  of  law,  and  it  then  lay  upon  the  lessor  of  the  plaintiff 
to  rebut  that  presumption,  by  shewing  how  it  came  to  be  in  that 
state.  It  was  prima  facie  evidence  of  a  surrender,  on  the  same 
principle  that  the  possession  of  a  bill  of  exchange  by  the  acceptor 
is  evidence  of  payment.  Thirdly,  he  contended  that  the  defen- 
dant Thomas  was  not  estopped  from  setting  up  this  outstanding 
term.  There  was  no  privity  between  Courtail  and  Thomas. 
The  latter  was  in  the  nature  of  a  purchaser ;  (it  being  wholly 
immaterial  whether  he  purchased  by  a  fine  or  a  rack-rent,)  or  in 
the  nature  of  a  mortgagee,  where  there  has  been  a  prior  mortgage. 
Now  where  there  had  been  three  mortgagees,  it  was  held  that  the 
third  mortgagee,  having  obtained  the  legal  estate,  might  bring 
ejectment  against  the  former  two :  Ooodtitle  v.  Margan.  I 

(Lord  Tenterden,  Ch.  J. :  There  the  last  mortgagee  had  got 

in  an  outstanding  term.) 

t  8  E.  E.  413  (6  East,  86).  Bailey  v.  Fermor  (1821)  23  E.  E. 

t  1  T.  E.  765.     [Overruled,  see     669.] 
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Dob  d.  Sappose  that  the  first  mortgagee  brought  an  ejectment  against 
r,  the  second  mortgagee,  then  the  question  would  be  whether  the 

Thomas,  second  mortgagee  could  set  up  a  term  prior  to  the  first  mortgage. 
The  question  in  the  present  case  is  much  the  same.  It  seems 
quite  clear  upon  the  authority  of  that  case,  that  the  second 
mortgagee  might  set  up  a  prior  term.     Here  the  trustees  of  the 

[  *298  ]  term  might  ^have  brought  an  ejectment  to  have  got  into  possession, 
to  raise  the  5,0002. 

LoBD  Temtebden,  Ch.  J. : 

It  appears  clearly  that  Mr.  B.  Grey  might  have  been  subpoenaed 
at  the  trial  and  compelled  to  produce  the  lease,  because  it  is  not 
part  of  his  title.  And  if  he  could  be  compelled  to  produce  it,  then 
Mr.  Jones,  who  stands  in  the  situation  in  which  Mr.  Booth  Grey 
did,  was  bound  to  produce  it. 

As  to  the  point  relating  to  the  outstanding  term,  in  order  to 
get  properly  at  the  effect  of  that  term,  we  must  look  at  the  whole 
of  the  instrument.  It  is  a  well  established  rule,  that  every 
instrument  is  to  be  construed  by  all  that  is  contained  in  it.  Now 
it  appears  that  an  estate  was  given  to  Mrs.  Grey  for  life,  with  a 
power  to  her  to  grant  leases  for  twenty-one  years.  Then  the 
term  for  500  years  is  made  to  commence  in  computation  of  time 
immediately,  but  for  certain  purposes  it  is  not  to  take  effect 
immediately.  Mr.  Grey  is  to  have  an  annuity  under  her  power 
during  his  life,  and  a  sum  of  money  is  to  be  raised  for  the 
children,  which  cannot  be  raised  except  under  the  same  authority, 
emanating  from  Mrs.  Grey.  Now,  if  we  were  to  hold  that  the 
term  which  was  vested  in  the  trustees  was  to  be  the  first  legal 
estate  in  the  premises,  uncontrouled  by  any  other  matter,  the 
leasing  power  would  be  null  and  void,  because  the  person  in 
whom  the  term  is  vested  might  then  at  any  time  turn  out  the 
lessees.  In  order  to  avoid  that  inconvenience,  and  to  give  effect 
at  the  same  time  to  the  whole  import  of  the  instrument,  we  must 
consider  the  leasing  power  as  controuling  and  superseding  the 
[  '294  ]  term,  and  hold  that  *the  term  ought  not  to  have  effect  until  the 
period  when  the  trustees  call  that  term  into  action.  When  they 
have  called  that  term  into  action,  the  leasing  power  will  be  put 
an  end  to  ;  but,  until  that  be  done,  the  term  must  be  considered 
as  subservient  to  the  leasing  power. 
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Wh6n  this  lease  was  produced  at  the  trial,  it  came  from  the        Doe  d. 
hands,  not  of  the  lessee,  but  of  the  lessor ;  and  it  was  in  a  «. 

cancelled  state.  That  raised  a  question,  upon  whom  lay  the  Thomas. 
burthen  of  shewing  how,  and  under  what  circumstances,  it  came 
to  be  in  a  cancelled  state.  In  the  case  of  Roe  d.  Berkeley  v.  The 
Archbishop  of  York^^  the  circumstances  under  which  the  lease 
was  cancelled  were  clearly  explained.  There  it  appeared  that  the 
first  lease  was  cancelled  merely  with  a  view  of  granting  another 
good  and  valid  lease:  the  presumption  of  a  good  and  valid 
surrender,  which  might  otherwise  have  arisen  from  the  instru- 
ment being  in  a  cancelled  state,  was  thereby  rebutted ;  and  it 
was  held  that  the  cancellation  of  the  former  lease  did  not  defeat 
the  estate  of  the  lessee.  Nothing  of  that  kind  appears  in  this 
case.  The  lease  in  the  hands  of  Mr.  Grey  (if  valid  and  subsisting) 
ought  not  to  be  in  the  state  in  which  it  is :  I  think  it  is  fit  to 
consider,  whether  the  fact  of  its  being  in  a  cancelled  state,  in  the 
hands  of  the  grantor,  unexplained,  was  not  prima  facie  evidence 
of  a  good  and  valid  surrender  ;  and  whether,  under  such  circum- 
stances, it  was  not  incumbent  on  the  party  who  insisted  that  it 
was  a  valid  subsisting  lease  to  shew  how  it  came  to  be  in  a 
cancelled  state.  Upon  that  point  only,  I  think  there  should  be 
a  rule  for  a  new  trial. 

Taunton  and  Maule  now  shewed  cause :  [  295  ;i 

Since  the  Statute  of  Frauds,  there  cannot  be  a  valid  surrender 
of  a  lease  except  by  deed  or  note  in  writing,  or  by  act  and  operation 
of  law.  There  is  no  pretence  for  presuming  in  this  case  a 
surrender  by  operation  of  law.  The  fact  of  the  names  having 
been  torn  off  the  instrument,  was  not  prima  facie  evidence  of  a 
surrender  by  deed  or  note  in  writing.  The  only  presumption 
arising  from  that  fact  is,  that  the  lessee  intended  to  surrender, — 
not  that  he  actually  had  surrendered.  There  was  no  evidence  that 
any  note  in  writing  ever  existed ;  and  there  is  no  ground,  therefore, 
for  presuming  that  it  did.  Magennis  v.  M'CiMoghX  is  an  express 
authority  to  shew  that,  since  the  Statute  of  Frauds,  a  lease  for 
years  cannot  be  surrendered  by  cancelling  the  indenture ;  because 
(as  it  is  there  stated)  the  object  of  the  statute  was  to  take  away 

t  8  B.  B.  413  (6  East,  86).  %  <3^ilb.  B.  23d. 
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Dob  d.       the  manner  they  formerly  had  of  transferrin^;  interests  in  land 
9,  by  signs,  symbols,  and  words  only. 

THOMAa 

Campbell  and  RugseU^  Serjt.  contra  : 

The  fact  of  the  lease  having  been  produced  in  a  cancelled  state, 
TBiees  prima  facie  a  presumption  that  the  parties  not  only  intended 
to  cancel  it,  but  that,  in  pursuance  of  that  intention,  they  had  done 
all  which  the  law  requires  to  effect  that  intention.  It  lay  on  the 
party  who  relied  upon  the  instrument  as  a  valid  subsisting  lease,  to 
shew  the  circumstances  under  which  it  became  cancelled,  in  order 
to  rebut  the  primd  facie  presumption  of  a  valid  surrender,  arising 
from  the  fact  of  its  being  in  that  state.  In  Roe  d.  Berkeley  v. 
[  '296  ]  TJig  Archbishop  of  York,  it  was  stated  in  *argument,  and  not 
denied,  that  although  before  the  Statute  of  Frauds  there  could 
be  no  surrender  of  a  thing  lying  in  grant  except  by  deed,  yet  it 
was  always  considered  that  the  cancelling  of  a  lease  of  a  thing 
lying  in  grant  was  evidence  of  a  surrender ;  and,  in  Bacon's  Ab. 
tit.  Lease,  (S),  8,  it  is  said,  '*  if  a  lessee  for  life  or  years  take  a 
new  lease  of  the  same  lands,  though  such  second  lease  be  void 
for  any  defect  in  the  making  or  execution  of  it,  yet  it  is  a 
surrender  of  the  first  lease,  &c. ;  and  such  contract  for  a  new 
lease  is  good  evidence  to  a  jury  of  a  surrender."  Upon  the  same 
principle  in  this  case,  the  fact  of  the  lease  being  in  a  cancelled 
state  is  evidence  of  a  surrender. 

Baylby,  J. : 

This  is  a  very  clear  case.  The  lease,  which  was  duly  executed, 
found  its  way  into  the  possession  of  the  lessee,  and  began  to 
operate.  The  Statute  of  Frauds  says  that  no  lease  shall  be 
surrendered  unless  by  deed  or  note  in  writing,  or  by  act  and 
operation  of  law.  In  this  case  there  is  no  pretence  for  saying 
that  there  was  a  surrender  by  act  and  operation  of  law.  Then 
is  there  or  is  there  not  reasonable  ground  for  saying  that  there 
was  a  surrender  by  deed  or  note  in  writing  ?  The  lease  is  now 
in  the  possession  of  the  lessor :  how  it  got  there  does  not  appear. 
The  names  are  cut  off :  how  they  came  to  be  cut  off  does  not 
appear.  But  when  the  period  of  time  which  has  elapsed  since 
the  lease  was  granted  and  the  present  period,  and  also  the  state 
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in  which  these  parties  have  been  during  part  of  the  intermediate       Dob  d. 
space  of  time,  is  considered,  is  there  any  foundation  for  saying  v. 

that  there  has  been  a  note  in  writing  by  which  that  lease  has  Thomas. 
been  surrendered  ?  *The  period  of  time  at  which  it  found  its  [  *2^^  ] 
way  into  the  possession  of  the  defendant,  Mr.  Grey,  does  not 
appear,  nor  how  he  got  it :  nor  whether  he  got  it  immediately 
from  Mr.  Courtail,  or  from  any  person  in  whose  hands  Mr.  Courtail 
had  deposited  it,  or  in  what  state  it  was  when  he  got  it  from 
Mr.  Courtail.  But  this  does  appear,  that  in  the  intermediate 
space  of  time  there  was  a  bill  in  Chancery,  and  an  answer  in 
Chancery,  and  that  an  order  was  made  in  that  suit  that  this 
lease  should  be  produced  for  the  inspection  of  Mr.  Courtail,  when 
he  should  reasonably  require  it.  That,  therefore,  does  raise  an 
inference  that  there  has  been  some  dispute  between  these  parties 
upon  the  subject  of  this  lease,  and  upon  the  subject  of  the  state 
in  which  the  lease  was.  Now  the  lease  is  in  the  possession  of 
Mr,  Grey.  That  alone  is  no  evidence  of  its  having  been  surren- 
dered. It  is  properly  conceded,  that  it  is  only  upon  the  ground 
that  we  may  be  warranted,  from  the  state  in  which  the  lease  is, 
in  presuming  that  there  had  been  a  note  in  writing,  that  we  can 
say  the  provision  of  the  Statute  of  Frauds  has  been  complied 
with.  Now  the  fact  of  its  being  in  the  possession  of  Mr.  Grey, 
and  in  a  cancelled  state,  does  not  seem  to  me  to  furnish  any 
presumption  in  this  case  of  there  having  been  a  note  in  writing. 
It  is  for  Mr.  Grey  to  make  out  that  it  has  been  duly  surrendered. 
The  burthen  of  proof  in  that  respect  lies  upon  him.  He  has,  it 
is  true,  in  his  possession  the  instrument  in  a  cancelled  state,  but 
that  warrants  an  inference  only  that  somehow  or  other  it  got  into 
his  possession  in  a  cancelled  state.  That  alone  will  not  do. 
That  does  not  make  out  his  case.  He  must  rely  upon  a  surrender 
by  deed  or  note  in  writing ;  and  there  is  no  evidence  at  all  of 
there  ever  having  been  a  surrender  by  *deed  or  note  in  writing.  [  •298  ] 
If  this  lease  had  been  in  possession  of  Mr.  Grey,  without  any 
dispute,  for  a  long  series  of  years ;  or  if  there  had  been  any 
destruction  of  Mr.  Grey's  papers,  or  any  change  of  residence,  or 
any  foundation  for  supposing  that  there  might  have  been  a  not.e 
in  writing,  and  that  that  note  had  been  destroyed,  that  might 
have  been  a  ground  for  raising  a  presumption  that  there  was 
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DoBd.       a  note  in   writing  accompanying  the  lease  when  it  got  into 
Mr.  Grey's  possession.     Bat  in  this  case  there  is  no  reason  to 


V, 

Thomas. 


suppose  that  there  ever  was  a  note  in  writing  accompanying  that 
document  when  it  found  its  way  into  the  possession  of  Mr.  Grey. 
I  therefore  think  ttiat  the  verdict  was  right,  and  that  the  rule 
must  be  discharged. 

LiTTLBDALB,  J.  : 

It  is  quite  clear  that  there  was  not  in  this  case  any  surrender 
by  operation  of  law.  A  surrender  by  operation  of  law  takes 
place  where  a  lessee  for  life  enfeoffs  him  in  reversion  in  fee,  or 
where  the  lessee  and  lessor  join  in  a  feoffment ;  or  where  a  lessee 
for  life  or  years  accepts  a  new  lease  from  the  lessor.  Then,  if 
there  was  not  any  surrender  by  operation  of  law,  the  question  is, 
whether  a  surrender  by  deed  or  note  in  writing  is  to  be  presumed 
in  this  case.  The  Statute  of  Frauds  expressly  requires  a 
surrender  to  be  by  note  in  writing,  or  by  act  and  operation  of 
law.  To  put  the  case  in  the  strongest  way  for  the  defendant,  I 
will  suppose  that  Mr.  Courtail  and  Mr.  Grey  met  together,  that 
it  was  agreed  between  them  that  Mr.  Courtail  should  give  up  the 
possession  of  the  property,  and  that  the  lease  should  be  cancelled, 
and  that  they  cut  off  the  names  with  the  intention  of  cancelling 
the  lease ;  and,  upon  such  a  state  of  facts,  I  think  it  perfectly 
[  *299  ]  clear  *there  would  not  have  been  a  valid  surrender  of  the  lease 
since  the  Statute  of  Frauds.  This  was  the  very  mischief 
intended  to  be  remedied  by  that  statute.  Before  that  statute, 
people  put  an  end  to  terms  by  parol.  The  object  of  that  statute 
was  to  prevent  terms  being  surrendered  by  any  mode  but  by  deed 
or  note  in  writing.  If  this  very  case  had  been  submitted  to  the 
person  who  framed  the  statute,  I  think  he  would  have  said  that 
it  was  one  of  the  cases  to  be  guarded  against.  The  question, 
whether  there  has  been  a  surrender  or  not,  ought  not  to  be  left 
to  depend  on  loose  parol  evidence.  If  this  were  to  be  considered 
a  good  surrender,  it  would  defeat  the  object  of  the  Statute  of 
Frauds  altogether.  I  do  not  mean  to  say,  that  if  the  parties 
had  been  out  of  possession  twenty  years,  and  from  other  circum- 
stances there  was  reason  to  suppose  there  had  been  some  note 
in  writing,  that  it  might  not  have  been  left  to  the  jury  to  say 
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whether  such  note  in  writing  had  not  been  lost.     It  has  been        Doe  d. 
made  a  question  in  some  cases  whether  there  has  been  a  valid  t?. 

surrender ;  but  in  all  those  cases  there  has  been  some  note  in      Thomas. 
writing.     That  was  so  in   Farmer  v.  RogerBy\   and  Smith  v. 
Mapleback,  J   Here  there  is  no  ground  for  presuming  that  there  was 
any  note  in  writing.    The  rule  for  a  new  trial  must  be  discharged. 

Parke,  J. : 

This  is  a  very  clear  case.  The  instrument,  having  been  once 
operative  as  a  lease,  cannot  be  got  rid  of  except  by  a  surrender 
by  operation  of  law,  or  by  a  deed  or  note  in  writing.  It  is  con- 
tended, that  the  presumption  in  this  case  is  that  there  was  a 
surrender  by  note  in  writing.  It  appears  to  me  impossible  *to  [  •300  ] 
draw  any  such  inference.  The  fact  of  a  lease  being  found  in  the 
possession  of  the  lessor  in  a  cancelled  state,  raises  a  presumption 
only  that  it  was  the  intention  of  the  parties  to  put  an  end  to  the 
term  by  cancelling  the  instrument.  That  is  a  mode  of  putting 
an  end  to  the  term  which  the  law  will  not  allow ;  and  if  so,  there 
is  nothing  to  raise  the  presumption  that  there  was  a  surrender  by 
deed  or  note  in  writing.  It  seems  to  me  that  we  cannot  in  this 
case  draw  from  the  facts  any  further  inference  than  that  the  parties 
intended  by  this  step  to  put  an  end  to  the  operation  of  the  lease  by 
means  which  the  law  will  not  allow ;  and  if  so,  the  lease  continues 
in  operation. 


Rule  discharged. 


SMALL  AND  Another  v.  MARWOOD.  ^^ 

(9  Bam.  &  Cress.  300—310 ;  S.  C.  4  Man.  &  Ey.  181 ;  7  L.  J.  K  B.  197.)  [  300  J 

By  a  composition  deed,  the  insolvent  assigned  to  four  trustees  all  his 
goods,  chattels,  &c.,  upon  trust  to  sell  and  to  apply  the  proceeds  rate- 
ably  in  discharge  of  his  debts  amongst  his  creditors,  who  should  execute 
the  deed;  provided  that  the  trustees  and  the  creditors  should,  on  or 
before  a  given  day,  make  proof  of  the  debts  (if  required),  and  execute 
that  deed.  The  creditors,  as  a  release  of  their  respective  debts,  cove- 
nanted that  they  would  not  implead  the  insolvent  or  his  goods.  The  deed 
was  executed  by  two  only  of  the  trustees :  Held,  that  the  deed  was  not  there- 
fore void ;  and  that  the  debt  of  a  trustee  who  had  executed  it  was  thereby 
extinguished,  and  that  he  could  not  sue  out  a  commission  of  bankruptcy. 

Assumpsit  for  money  had  and  received  for  the  use  of  the 
plaintiffs  as  assignees,  and  for  money  lent  and  advanced,  &c. 

t  2  Wils.  26.  t  1  E.  E.  247  (1  T.  E.  441). 
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Small  Plea,  general  issue.  At  the  trial  before  Bayley,  J.  at  the  Summer 
Marwood.  Assizes  for  the  county  of  York,  1828,  it  appeared  that  the  action 
was  brought  to  recover  the  sum  of  161i.,  the  value  of  goods  of 
f  •301  ]  the  bankrupt  sold  under  an  execution  by  the  defendant,  ♦chief 
bailifif  of  the  liberty  of  Laugborough,  in  the  North  Biding  of 
Yorkshire.  The  goods  were  seized  on  the  7th  of  March,  1827 ; 
the  date  of  the  commission  was  the  22nd  of  March :  notice  was 
given  to  the  defendant,  but  he  afterwards  sold  the  bankrupt's 
goods.  The  act  of  bankruptcy  was  the  lying  in  prison  more 
than  two  months.  The  petitioning  creditor  was  one  John  Barr, 
and  the  question  was,  whether  he  had  a  good  petitioning  creditor's 
debt :  and  that  depended  on  the  effect  of  a  deed  of  assignment 
made  the  28rd  of  December,  1826,  between  the  bankrupt  of  the 
first  part;  John  Barr,  Thomas  Hudson,  Robert  Johnson,  and 
Thomas  Coser,  (being  respectively  creditors  of  the  bankrupt)  of 
the  second  part;  and  the  several  persons  whose  names  were 
thereunder  written,  and  seals  affixed,  (being  also  creditors)  of 
the  third  part.  The  deed  recited  that  the  bankrupt  stood  indebted 
to  the  several  persons,  parties  of  the  second  and  third  parts,  in 
the  several  sums  of  money  set  opposite  to  their  respective  names 
in  the  schedule  thereunder  written;  and  that  he  was  unable 
to  discharge  the  several  demands  upon  him,  and  had  proposed  to 
assign  to  the  said  J.  Barr,  T.  Hudson,  E.  Johnson,  and  T.  Coser, 
all  his  personal  estate  and  effects,  upon  the  several  trusts  therein- 
after mentioned,  and  they  and  the  creditors,  parties  thereto  of 
the  third  part,  had  agreed  to  accept  such  assignment  in  full 
satisfaction  of  their  respective  demands,  and  to  give  such  release 
for  the  same  as  thereinafter  mentioned.  The  deed  then  witnessed 
that,  for  the  considerations  therein  mentioned,  the  bankrupt  had 
granted,  bargained,  sold,  assigned,  transferred,  and  set  over  unto 
the  said  J.  Barr,  T.  Hudson,  B.  Johnson,  and  T.  Coser,  their 
executors,  &c.,  all  and  every  the  household  goods  and  furniture, 
[  •302  ]  and  all  the  stock  in  trade,  goods,  *wares,  and  merchandize,  book 
and  other  debts,  bonds,  notes,  bills,  and  securities,  of  or  belonging 
to  him  the  said  bankrupt,  to  have,  hold,  receive,  and  take  all 
and  singular  the  said  household  goods,  &c.,  thereby  assigned 
unto  them  the  said  J.  Barr,  T.  Hudson,  R.  Johnson,  and  T.  Coser, 
their  executors,  &c.,  wholly  and  absolutely  as  their  own  proper 
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goods  and  chattels,  upon  trust  that  they  or  the  survivors  or  Small 
survivor  of  them,  his  executors,  &c.,  should  with  all  convenient  mabwood. 
speed  sell  and  dispose  of  all  the  said  personal  estate  and  effects, 
and  get  in  the  debts  and  monies  owing  to  the  bankrupt,  and  stand 
and  be  possessed  of  and  interested  in  the  money  so  to  be  received 
as  aforesaid  upon  trust ;  in  the  first  place,  to  pay  the  costs  of 
the  deed  of  assignment,  and  the  costs  of  an  execution  which  the 
said  T.  Hudson  had  entered  against  the  estate  of  the  bankrupt, 
and  which  he  had  relinquished,  and  the  costs  which  they  the 
said  J.  Barr,  T.  Hudson,  E.  Johnson,  and  T.  Coser  should  sustain 
in  carrying  that  indenture  and  the  trusts  therein  contained  into 
effect ;  in  the  next  place,  to  pay  themselves  and  the  rest  of  the 
creditors  all  such  sums  of  money  as  should  appear  to  be  due  and 
owing  to  them  from  the  bankrupt  (to  be  proved,  if  required,  by 
affidavit  before  a  master  in  chancery) ;  or,  in  case  of  a  deficiency, 
to  pay  such  creditors  rateably,  and  in  proportion  to  their  respec- 
tive debts,  provided  the  parties  thereto  of  the  second  and  third 
parts  should,  on  or  before  the  1st  of  February  then  next,  make 
such  proof  as  aforesaid,  if  required,  and  execute  that  indenture ; 
and  in  case  there  should  be  any  surplus,  to  pay  the  same  unto 
the  bankrupt.  There  then  followed  a  covenant  by  the  trustees 
and  creditors,  to  and  with  the  bankrupt,  his  executors,  &c.,  that 
they  the  said  creditors,  parties  thereto  of  the  second  and  third 
parts,  should  not  *nor  would  sue,  arrest,  implead,  or  prosecute  [  '^os  ] 
him  the  said  bankrupt,  his  executors,  &c.,  or  his,  their,  or  any 
of  their  goods,  chattels,  lands,  or  tenements,  for  or  upon  account 
of  any  debt  or  sum  of  money  then  due  or  owing  unto  them  ;  and 
in  case  any  of  the  creditors,  parties  thereto,  their  executors,  &c., 
should  sue  or  prosecute  the  said  bankrupt,  or  his  executors,  &c., 
for  any  such  debt  as  last  aforesaid,  that  then  that  indenture 
should  be  a  sufficient  receipt  and  discharge,  both  at  law  and  in 
equity,  to  and  for  the  said  bankrupt  and  his  executors,  &c. ;  and 
he  and  they  should  be  and  were  thereby  acquitted  and  discharged 
against  them  the  said  creditors  parties  thereto,  their  executors,  &c., 
who  should  sue  or  prosecute  the  said  bankrupt,  his  executors,  &c., 
contrary  to  the  intention  of  that  indenture,  and  as  such  should 
and  might  be  pleaded  by  the  bankrupt,  his  executors,  &c.  The 
deed  was  executed  by  two  of  the  trustees  only,  viz.  Barr  and 

44—2 
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Small  T.  Hudson.  It  was  contended,  that  as  Barr  the  petitioning 
Mabwood.  creditor  under  the  commission  was  a  party  to  the  deed,  he 
thereby  released  his  debt,  and  there  was  no  good  petitioning 
creditor's  debt.  On  the  other  hand,  it  was  insisted  that  the  deed 
itself  was  void,  because  two  of  the  trustees  only  had  executed  it ; 
and  if  void,  then  Barr's  debt  was  not  extinguished.  Bayley,  J. 
was  of  opinion  that  Barr's  debt  was  extinguished  by  the  deed, 
aiid  nonsuited  the  plaintiff ;  but  reserved  liberty  to  him  to  enter 
a  verdict,  if  the  Court  should  think  the  debt  was  not  extinguished. 
A  rule  nui  having  been  obtained  for  that  purpose, 

[After  argument,  the  Court  took  time  for  consideration.] 

[  305  ]        Bayley,  J. : 

There  was  a  motion  in  this  cause  to  enter  a  verdict  for  the 
plaintiff.  The  only  point  for  our  consideration  was,  whether 
Barr  was  precluded  by  the  deed  of  the  21st  of  December,  1826, 
from  suing  out  the  commission  which  issued  in  May,  1827- 
There  was,  independently  of  the  deed,  a  good  act  of  bankruptcy 
by  lying  in  prison  two  months.  By  that  deed  the  bankrupt  con- 
veyed all  his  personal  estate  to  J.  Barr,  T.  Hudson,  E.  Johnson, 
and  T.  Coser,  upon  trust  to  pay  and  discharge  the  costs  of 
Hudson's  execution,  and  of  the  deed;  then  to  pay  themselves 
and  the  rest  of  the  creditors  rateably,  in  proportion  to  the 
respective  debts.  Then  came  the  following  proviso :  "  Provided 
that  the  said  parties  of  the  second  and  third  parts  shall  on  or 
before  the  1st  day  of  February  next  make  such  proof  if  required, 
and  execute  these  presents.*'  It  was  contended  that  the  words, 
[  •306  ]  *'  and  execute  these  presents,"  *constituted  a  condition,  and  that 
the  deed  having  been  executed  by  Barr  and  Hudson  only,  and 
not  by  the  other  two  trustees,  was  void  for  non-performance  of 
that  condition ;  and  being  void  altogether,  that  Barr's  debt  was 
not  extinguished,  and  therefore  was  a  good  petitioning  creditor's 
debt  to  support  the  commission.  We  are  of  opinion  that  the 
effect  of  those  words  in  the  proviso  is  not  to  avoid  the  deed  if  the 
parties  therein  named  shall  not  execute  it,  but  merely  to  take 
away  from  such  parties  the  right  to  recover  a  dividend.  The 
deed  contained  a  covenant  by  the  creditors  not  to  sue,  arrest, 
implead,  or  prosecute  the  bankrupt,  or  his  goods  or  chattels. 
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lands  or  tenements,  for  or  on  account  of  any  debt ;  and  if  they  3mali, 
did,  that  the  deed  might  be  pleaded  as  a  release  of  any  such  mabwoop. 
debt.  The  issuing  of  a  commission  is  a  species  of  suit  and  pro- 
ceeding against  the  goods  of  the  bankrupt.  The  deed,  therefore, 
if  it  be  valid,  prevents  the  issuing  of  a  commission.  It  was 
contended  that  the  deed  was  wholly  void,  on  the  ground  that 
Johnson  and  Goser  had  not  executed  it.  It  appears  to  us  to  be 
clearly  established  by  several  decided  cases,  that  the  deed  is  not 
for  that  reason  void.  In  Smith  v.  Wheeler,\  Simon  Maine,  being 
possessed  of  two  parts  of  a  rectory  for  eighty  years,  in  1648 
made,  by  indenture,  an  assignment  of  them  to  Crook  and  Bleak, 
upon  trust  for  himself  for  life,  and  after  his  decease  for  payment 
of  his  debts,  and  for  the  raising  of  several  sums  to  be  paid  to 
divers  of  his  kindred ;  with  a  proviso  that  if  he  should  leave  issue, 
then  in  trust  for  that  issue.  It  was  found  upon  special  verdict 
that  he  had  issue  a  son,  and  that  he  took  the  profits  during  his 
life ;  that  the  assignees  had  no  notice  of  the  trust  during  his  life; 
and  "^that  after  his  death  one  of  them  assented,  the  other  dis-  [  *S07  ] 
sented ;  that  in  1648  he  committed  treason  and  was  attainted, 
and  died  in  1661 ;  and  that  the  King  granted  his  interest  to 
Smith  the  plaintiff.  The  question  was,  whether  the  whole  term 
was  forfeited  by  the  treason.  The  whole  must  have  been  forfeited 
unless  it  passed  under  the  assignment  to  the  trustees.  It  was 
adjudged  in  the  Common  Pleas  by  Tirrel  and  Archer  (they 
being  the  only  Judges  then  in  Court),  for  the  defendant  Wheeler, 
that  it  was  not  forfeited.  They  must,  therefore,  have  been  of 
opinion  that  it  passed  to  the  trustees.  Their  judgment  was 
affirmed,  after  argument,  in  error,  in  the  Court  of  King's  Bench ; 
and  Hale,  Ch.  J.  said,  ''  Crook  is  a  good  lessor,  for  the  other 
trustee's  disagreement  makes  the  estate  wholly  his."  Although 
the  trustees  in  that  case  did  not  know  of  the  deed  until  the  death 
of  the  assignor,  the  whole  term  was  held  to  pass  to  the  trustee 
who  assented.  That  case,  therefore,  shews  that  where  there  is 
an  assignment  to  two  trustees,  and  one  assents  and  the  other 

+  1  Vent.  128,  2  Keb.  564.     [The  220;  and  in  that  of  Lindley,  L.  J. 

case,  as  here  cited,  is  referred  to  in  in  London  and  County  Banking  Co,  y. 

the  judgment  of  Cotton,  L.  J.  in  London  and  River  Plate  Bank  (1888) 

Standing  v.   Bowring  (1885)  31  Ch.  21 Q.  B.  Div.  535,  541,  57  L.  J.  Q.  B. 

Div.    282,    288,  55  L.  J.    Ch.  218,  601,  605.— E.  C] 
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Small  dissents,  the  property  passes  to  that  assenting  trustee.  A  party 
Mabwood.  may,  by  express  proviso,  make  the  deed  void  unless  all  the 
trustees  assent  to  the  trust  estate.  But,  unless  there  be  such 
a  proviso,  the  property  will  pass  to  the  assenting  trustee.  In 
Crewe  v.  Dicken,^  one  trustee  for  the  sale  of  an  estate,  being 
unwilling  to  act  in  the  trust,  released  and  conveyed  all  his  estate 
and  interest  to  his  co-trustee.  The  latter  contracted  with  Dicken 
to  sell  the  estate  to  him.  He  refused  to  take  the  conveyance 
unless  the  other  trustee  would  join  in  giving  a  receipt  for  the 
purchase-money.     Upon  bill  filed  by  the  acting  trustee  to  compel 

[  •808  ]  the  purchaser  *to  complete  his  contract,  the  latter  insisted  that 
the  other  trustee  ought  to  join;  and  Lord  Loughbobouoh  was 
of  opinion  there  that  if  the  other  trustee  had  merely  renounced, 
the  whole  estate  would  have  been  in  the  acting  trustee,  exactly 
as  if  the  other  trustee  had  died  in  the  lifetime  of  the  testator ; 
but  he  thought  that  the  other  trustee  could  not  have  released 
without  having  assented  to  the  conveyance ;  and  on  that  ground 
he  refused  to  compel  the  purchaser  to  complete  his  contract. 
That  case,  therefore,  is  an  authority  to  shew  that  where  there 
is  a  conveyance  to  two  trustees,  and  one  dissents  (without  having 
done  any  act  to  shew  that  he  ever  assented  to  the  conveyance), 
the  whole  property  vests  in  the  assenting  trustee;  but  if  the 
trust  estate  be  once  accepted  by  both,  it  is  essential  that  both 
should  join  in  giving  the  purchaser  a  discharge  for  the  purchase- 
money,  and  that  the  execution  of  a  release  by  a  trustee  necessarily 
implied  an  acceptance  of  the  trust  estate.  That  decision  (as 
to  the  last  point)  was  corrected  by  Lord  Eldon  in  Nicloson  v. 
Wordswoi-th.l  There  a  bill  was  filed  against  the  defendants  (of 
whom  Hutton  was  one)  by  a  purchaser,  to  compel  them  to  convey 
an  estate  which  he  had  purchased.  It  appeared  by  the  answer 
that  Richard  Wordsworth,  by  his  will,  made  Hutton  (with  others) 
his  executor,  but  that  Hutton  renounced  probate,  and  refused  to 
act  in  the  trusts  of  the  will ;  and  by  indenture  bargained,  sold, 
released,  quitted  claim,  and  conveyed  to  the  other  executors, 
their  heirs  and  assigns,  his  estate  in  the  property.  It  was  con- 
tended that  the  release  was  an  acceptance  of  the  devised  estate. 
On  the  other  hand,  it  was  insisted,  that  a  release  made  with 
t  4  Ves.  97.  X  19  B.  E.  86  (2  Swanst.  :)65). 
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*an  intent  to  disclaim  was  equivalent  to  a  disclaimer.     When       Small 
the  arguments  were  concluded,  Lord  Eldon  is  reported  to  have     marwood. 
said,  "  It  seems  to  have  been  taken  for  law  from  an  older  period       [  'SOQ  ] 
than  the  date  of  Crewe  v.  Dicken,  and  sanctioned  by  Lord  Hale, 
that  if  an  estate  is  conveyed  to  two  persons  in  trust,  and  one 
will  not  act  as  trustee,  the  estate  vests  in  the  other.    If,  therefore, 
the  party  executes  a  simple  instrument,  and  under  his  hand  and 
seal  declares  that  he  disclaims, — that  is,  dissents  from  being 
a  trustee, — the  fact  must  be  taken  to  be  that  he  is  no  trustee. 
But  in  Creive  v.  Dicken  the  difficulty  occurred  that,  instead  of 
doing  this,  the  party  conveyed  his  estate  to  the  other  trustee.'' 
After  stating  Lord  Loughborough's  opinion  as  to  the  effect  of 
the  release,  he  continued :  *'  If  the  essence  of  the  act  is  disclaimer, 
and  if  this  point  were  res  Integra,  I  should  be  inclined  to  think 
that  if  the  mere  fact  of  disclaimer  is  to  remove  all  difficulties, 
and  vest  the  estate  in  the  other  trustees,  a  party  who  releases, 
and  thereby  declares  that  he  will  not  take  as  trustee,  gives  the 
best  evidence  that  he  will  not  take  as  trustee."    And  he  ultimately 
decided  that  where  the  release  is  made  with  an  intention  to  dis- 
claim, the  property  vests  in  the  willing  trustee.     All  these  cases 
go  on  the  same  principle,  that  it  is  not  essential  that  all  the 
trustees  should  execute  a  deed  or  accept  a  trust.    Then,  to  apply 
that  principle  to  this  case,  Barr  and  Hudson  accepted  the  trust, 
the  other  two  trustees  disclaimed  it.   The  consequence,  therefore, 
is,  that  the  property  vested  in  the  two  willing  trustees.     I  enter- 
tained a  doubt  for  some  time  whether  the  deed  would  operate 
as  a  release  of  the  debt  due  to  Barr  unless  the  personal  estate  was 
handed  over.    But,  on  consideration,  I  am  satisfied  that  the 
deed  is  not  inoperative  *on  that  ground.    Barr  and  Hudson  have       [  •3io  ] 
got  all  that  the  deed  stipulated  to  give  them,  if  they  think  fit  to 
take  it.    The  release  is  in  consideration  of  the  assignment ;  it  is 
therefore  an  operative  deed.    The  debt  was  thereby  extinguished, 
and  it  follows  that  the  commission  cannot  be  supported. 

Rule  discharged* 
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1829.  DELANE   V.  HILLCOAT. 

r^  1  (^  ^*^-  ^  ^^^^*  310—314 ;  S.  C.  4  Man.  &  Ry.  175 ;  8  L.  J.  K.  B.  4 ; 

^         -•  8L.  J.  M.C.  41.) 

By  stat.  3  Geo.  IV.  c.  126,  s.  65,  no  trustee  of  any  turnpike  road  shall 
enjoy  any  office  or  place  of  profit  under  any  Act  of  Parliament,  in  execu- 
tion of  which  he  shall  have  been  appointed,  or  act  as  trustee ;  and  if  any 
person,  alter  having  been  appointed  a  treasurer  or  a  trustee,  shall,  with- 
out having  first  duly  resigned  such  office  at  some  meeting  of  the  trustees 
of  the  road,  hold  any  such  office,  he  shall  forfeit  100/. :  Held,  that  a 
trustee,  who  accepted  the  office  of  treasurer,  but  allowed  another  to 
receive  the  rents  of  the  tolls,  and  never  made  a  profit,  was  liable  to  the 
penalty  if  the  office  yielded  any  profit. 

This  was  an  action  of  debt  on  the  statute  3  Geo.  IV.  c.  126, 
8. 65«t  brought  to  recover  from  the  defendant  penalties  for  holding 
the  office  of  treasurer,  under  an  Act  of  Parliament  for  repairing 
a  turnpike  road,  in  the  execution  of  which  he  had  been  appointed 
[  •311  ]  *a  trustee.  Plea,  nil  debet.  At  the  trial  before  Gaselee,  J.,  at 
the  Summer  Assizes  for  the  county  of  Berks,  1828,  it  appeared 
that  the  defendant,  being  a  trustee  under  a  local  Act  for  repairing 
the  turnpike  road  from  the  Old  Gallows  through  Wokingham  to 
Virginia  Water,  was,  on  the  6th  of  August,  1822,  elected  treasurer, 
and  did  not  resign  his  office  of  trustee.  One  Eoberts,  the  clerk 
to  the  commissioners,  who  was  an  attorney,  and  also  acted  as  a 
banker,  received  all  the  rents  of  the  tolls,  and  made  all  pajmients 

t  By  which  section  it  is  enacted,  by  any  other  person  for  or  on  his 

* '  That  no  trustee  or  commissioner  of  accoiint,  directly  or  indirectly,  receive 

any  turnpike  road  shall,  from  and  any  sum  or  sums  of  money  to  his  use 

after  this  Act  shall  be  in  force,  enjoy  or  benefit  out  of  the  tolls  collected 

any  office  or  place  of  profit  under  any  on  the  road  for  which  he  shall  act, 

Act  of  Fai'liament,  in  execution  of  during  the  time  he  shall  be  acting  as 

which  he  shall  have  been  appointed,  a  trustee  or  commissioner  of  such 

or  shall  act  as  a  trustee  or  commis-  road ;  and  if  any  person,  after  having 

sioner,  or  have  any  share  or  interest  been  appointed  or  elected  a  trustee 

in,  or  be  in  any  manner  directly  or  or   commissioner   of    any   turnpike 

indirectly  concerned  in  any  contract  road,  shall,  without  having  first  duly 

or  bargain  for  making  or  repairing,  resigned  such  office  at  some  meeting 

or  in  any  way  relating  to  the  road  of  the  trustees  of  the  road  for  which 

for  which  he  shall  act,  or  for  building  he  shall  have  been  elected  or  ap- 

or  repairing  any  toll-house,  &c. ;  nor  pointed,  hold  any  such  office  or  place, 

shall  any  such  trustee  or  commis-  &c.,  every  trustee  or  commissioner 

sioner  let  out  for  hire  any  waggon,  so  offending  shall,  for  every  such 

&c.  for  the  use  of  any  turnpike  road  offence,  forfeit  the  sum  of  one  hun- 

for  which  he  shall  act  as  a  trustee  dred  pounds  to  any  person  who  shall 

or  commissioner,  nor  by  himself  or  sue  for  the  same." 
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on  account  of  the  trust.  The  defendant  never  exercised  any  Delane 
control  over  or  made  any  profit  of  the  money.  In  the  year  1828  hillcoat. 
the  balance  in  the  hands  of  Roberts  was  under  200L  In  1824, 
1825,  and  1826,  it  exceeded  that  sum ;  and  in  1827  it  exceeded 
600Z.  During  those  years  there  was  a  floating  debt  due  from  the 
trustees  to  various  persons,  amounting  to  between  200Z.  and  800L, 
and  in  October,  1825,  the  defendant's  accounts  as  treasurer  were 
audited,  and  allowed  at  a  meeting  where  he  acted  as  chairman. 
The  learned  Judge  was  of  opinion  that  the  defendant  could  not 
be  said  to  have  held  any  office  of  profit  within  the  meaning  of 
the  statute  8  Geo.  lY.  c.  126,  s.  65,  and  nonsuited  the  plaintiff, 
but  reserved  liberty  for  him  to  move  to  enter  a  verdict  for  one 
penalty.     A  rule  nisi  having  been  obtained  for  that  purpose, 

[After  argument:] 

Bayley,  J. :  [  313  ] 

The  question  in  this  case,  is  not  whether  the  defendant  himself 
made  a  profit  of  the  office ;  but  whether  the  office  was  one  which 
enabled  him  to  make  a  profit.  Now,  if  the  available  balance 
in  the  hands  of  the  clerk  were  such,  that  it  might  reasonably 
be  expected  that  a  man  would  make  a  profit  of  it,  it  must  be 
considered  an  office  of  profit.  I  think  that  the  Judge,  instead 
of  nonsuiting  the  plaintiflF,  ought  to  have  submitted  to  the  jury 
the  question,  whether  the  average  balance  in  the  hands  of  Roberts 
was  such  that  a  man  might  reasonably  be  expected  to  make 
a  profit  of  it. 

LiTTLEDALE,  J.  : 

I  am  of  the  same  opinion.  If  the  average  balance  was  so  small 
that  a  banker  would  not  allow  interest  for  it,  the  office  in  that 
case  might  not  perhaps  be  considered  an  office  of  profit ;  but, 
if  it  amounted  to  a  sum  for  which  a  banker  would  allow  interest, 
it  must  be  considered  an  office  of  profit ;  and  though  the  defendant 
did  not  receive  the  profit  himself,  he  has  incurred  the  penalty 
imposed  by  the  Act  of  Parliament  by  enjoying  an  office  of  profit. 

Parke,  J. : 

The  question  in  this  case  is,  whether  the  office  of  treasurer 
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Dblanb      can  be  considered  an  office  of  profit  ?    I  think,  upon  the  evidence, 

UiLLooAT.     it  ought  to  have  been  submitted  to  the  jury  whether  there  was 

such  an  average  balance  in  the  hands  of  Roberts,  that  it  might 

reasonably  be  expected  that  the  person  holding  that  balance 

[  •an  ]       would  *make  a  profit  of  it.    The  rule  must  be  made  absolute 

for  a  new  trial. 

Rule  absolute  for  a  new  trial  A 


[1] 


,  ^^l\^  SMITH  V.  LAWRENCE. 

ApHl  29. 

(2  Man.  &  Ry.  1—3 ;  S.  C.  nom.  Smith  v.  Roberts,  6  L.  J.  K.  B.  208.) 


A.,  the  owner  of  a  carriage,  hired  four  post  horses  and  two  poatilion» 
of  B.,  a  livery  stable  keeper,  for  the  day,  to  take  him  from  London  to 
Epsom  and  back.  In  returning,  the  postilions  damaged  the  carriage  of 
C. :  Held,  that  B.,  as  owner  of  the  horses,  and  master  of  the  postilions, 
was  liable  to  C.  for  the  damage. 

This  was  an  action  on  the  case  for  an  injury  done  to  the 
plaintiff's  horse  and  gig  through  the  negligence  of  the  defendant's 
servants.  Plea,  not  guilty.  At  the  trial  before  Lord  Tenterden, 
Gh.  J.,  at  the  last  Guildhall  sittings,  the  case  was  this:  The 
defendant  was  a  livery  stable  keeper,  and  on  the  day  when  the 

accident  in  question  occurred,  had  let  out  to  a  Mr.  four 

post  horses,  which  he  sent  to  his  house  with  two  of  his  postilions. 
The  horses  were  hired  for  the  day,  for  the  purpose  of  drawing 

Mr.  's  carriage  to  Epsom  races  and   back,   which   they 

did,  being  driven  and  managed  entirely  by  the  defendant's 
servants.  On  their  return  iihe  defendant's  servants  drove  against 
the  plaintiff's  gig,  and  occasioned  the  damage  complained  of. 
The  plaintiff  obtained  a  verdict. 

t  The  cause  was  tried  again  at  the  refimded  any  balance   due   to   the 

Summer  Assizes  for  the  count}'  of  trust.    On  this  evidence  Vaughax, 

Berks,  1829,  when  Boberts  proved  B.  left  the  case  to  the  jury,  on  the 

that  the  balances   were  mixed  up  question,   whether  it  was  an  office 

with  his  own  money;   that  he  was  of  profit;  as  if  profit  was  made  by 

in   the   habit   of   lending  sums   of  Boberts,  he  was  of  opinion  the  office 

money  at  interest ;  and  that,  in  this  was  an  office  of  profit,  and  that  it 

manner,  he  had  from  time  to  time  was  immaterial  by  whom  such  profit 

made  interest  of  sums  composed  in  was  received.    The  jury  found  that 

part  of  such  balances;  but  that  he  it  was  an  office  of  profit,  and  that 

had  available  means  by  which  he  profit   had    been    made   of    it    by 

could  at  all  times  have  obtained  and  Boberts. 
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F.  Kelly  moved  for  a  rule  nisi  to  set  aside  the  verdict,  and        Smith 
enter  a  nonsuit :  Xawbencb. 

This  action  is  not  maintainable  against  the  defendant,  the 
owner  of  the  horses,  but  ought  to  have  been  brought  against 
the  owner  of  the  carriage,  to  whom  the  horses  were  let  out 
for  the  day.  The  question  is,  whose  servants  the  postilions 
are  in  point  of  law  to  be  *  deemed,  at  the  time  when  the  [  •'^  ] 
accident  happened.  In  point  of  fact,  undoubtedly,  they  were 
the  servants,  generally  speaking,  of  the  defendant,  the  livery 
stable  keeper;  but  in  point  of  law  it  is  submitted  that  they 
were,  for  the  day,  the  servants  of  the  person  by  whom  they  and 
the  horses  were  hired  for  that  day ;  and  that  he,  and  not  the 
defendant,  is  liable  for  the  consequences  of  their  acts.  Neither 
the  men,  nor  the  horses,  were  in  the  possession,  or  under  the 
control,  of  the  defendant  during  the  day  in  question ;  therefore 
the  allegation  in  the  declaration  that  the  defendant  was  possessed 
of  the  horses,  is  not  borne  out  by  the  fact.  The  case  most  like 
the  present,  and  indeed  hardly  distinguishable  from  it,  is  that  of 
Laugher  v.  Pointer  ;'\^  but  there,  unfortunately,  the  Judges  of  this 
Court  were  equally  divided  in  opinion  upon  this  very  question. 

(Baylby,  J :  This  is  a  somewhat  diflferent  case  from  that.  The 
horses  there  were  job  horses ;  here  they  are  post  horses,  which 
in  point  of  law,  I  conceive,  are  taken  never  to  be  out  of  the 
possession  of  their  actual  owner,  and  over  which,  therefore,  the 
hirer  has  no  sort  of  control.) 

4 

The  preponderance  of  opinion  in  the  several  cases  seems  to  be, 
that  the  owner  of  a  carriage,  hiring  horses  and  servants  to  draw 
and  drive  it,  is  liable  for  their  acts ;  and  if  he  is,  the  owner  of 
the  horses  cannot  be :  if,  as  Littledale,  J.  observed  in  Laugher 
V.  Pointer^  "if  one  party  be  liable,  the  other  cannot."  At  least 
the  point  requires  further  consideration. 

Lord  Tenterden,  Gh.  J. : 

Adhering  to  the  opinion  which  I,  upon  deliberation,  formed 
in  the  case  of  Laugher  v.  Pointer,  from  which  I  do  not  consider 

t  29  R.  E.  319  (5  B.  &  C.  547;  8  Dowl.  &  Ey.  556). 
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Smith        this   case,  in   substance,  distinguishable,  I  think    the   present 
Lawrence,    defendant,  as  the  owner  of  the  horses,  is  liable. 

HOLROYD,  J.  :t 

I  think  the  present  case  distinguishable  from  the  former,  in 
[  •s  1  the  particular  pointed  out  by  my  *brother  Bayley.  The  horses 
and  servants  here,  though  hired  out  to  the  owner  of  the  carriage 
for  a  particular  purpose,  were  still,  in  point  of  law,  in  the 
possession  and  under  the  control  of  the  defendant.  The  hirer 
had  no  control  or  authority  over  them.  The  defendant  was 
their  owner  and  master,  and  is  responsible  for  their  acts. 

LiTTLEDALE,  J.  : 

I  retain  the  opinion  which  I  expressed  in  the  former  case ;  and 
I  think  this  a  still  stronger  case  than  that  against  the  owner  of 
the  horses.  In  my  judgment,  the  period  for  which  the  horses 
are  hired  is  immaterial.     I  am   clearly   of  opinion   that   the 


defendant  is  liable. 


Rule  refused. 


1828.  BRUCE  V.  RULER. 

^ZJ^'  (2  Man.  &  Ey.  3—5 ;  S.  C.  6  L.  J.  K  B.  228.) 

L     J  Where  A.,  at  the  request  of  B.,  his  yearly  tenant,  accepted  C.  as 

tenant  in  his  stead,  who  proved  to  be  insolvent,  and  it  appeared  that  B., 
when  he  proposed  C.  to  A.,  knew  that  C.  had  compounded  with  his 
ci'editors,  but  did  not  communicate  that  fact  to  A. :  Held,  that  the 
suppression  of  such  a  fact  was  a  fraud  in  B.,  which  rendered  him  still 
liable  to  A.  for  the  rent. 

Assumpsit  for  the  use  and  occupation  of  a  dwelling-house.  At 
the  trial  before  Bayley,  J.,  at  the  last  York  Assizes,  the  question 
was,  whether  there  had  been  a  valid  surrender  of  the  premises 
by  the  defendant  by  operation  of  law,  previously  to  the  quarter 
for  the  rent  of  which  the  action  was  brought,  or  not.  The 
circumstances  were  these:  The  defendant  had  occupied  the 
premises  as  tenant  from  year  to  year  to  the  plaintiff.  Just 
before  the  expiration  of  one  quarter,  he  told  the  plaintiff  he 
wished  to  quit  the  premises,  and  proposed  to  him  another  tenant, 
t  Bayley,  J.  had  gone  to  chambers. 
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whom  he  wished  him  to  accept  in   his   stead.      The  plaintiff       Bruce 
accepted  the  new  tenant,  who  took  possession  of  the  premises ;       ruleb. 
but  he  proved  to  be  insolvent,  and  could  pay  no  rent.     The! 
defendant  knew,  when  he  proposed  the  new  tenant  to  the  plaintiff, 
that  the  former  had  compounded  with  his  creditors,  but  did  not 
communicate  that  fact  to  the  plaintiff;  nor  did  the  plaintiff  ask 
him  any  question  upon  the  subject.     The  *learned  Judge  told        [  •*  1 
the  jury  that  he  considered  the  defendant's  suppression  of  the 
fact  of  the  new  tenant's  insolvency  was  such  a  fraud  upon 
the  plaintiff,  as  vitiated  the  surrender  of  the  premises,  and  left 
the  defendant  still  liable  for  the  rent ;  and  the  jury,  under  that 
direction,  found  a  verdict  for  the  plaintiff. 

E.  Alderson  moved  for  a  rule  Jiisi  for  a  new  trial,  upon  the 
ground  that  the  learned  Judge  had  misdirected  the  jury 
in  point  of  law : 

There  was  no  fraud  in  this  case;  therefore  the  surrender 
of  the  premises  was  binding,  and  the  defendant  was  not  liable 
for  the  rent.  In  order  to  raise  the  question  of  fraud,  so  as  to 
render  a  party  liable,  who  but  for  that  fraud  would  not  be  liable, 
there  must  be  either  a  wrongful  act  done,  or  a  duty  neglected, 
by  the  party.  Here,  there  was  neither  the  one  nor  the  other. 
There  was  clearly  not  the  first,  because  there  was  no  repre- 
sentation made  favourable  to  the  new  tenant,  as  regarded  his 
circumstances  ;  and  with  respect  to  the  second,  it  seems  difficult 
to  say  that  the  defendant  was  guilty  of  any  breach  of  duty.  If 
the  plaintiff  had  asked  him  any  question  relative  to  the  circum- 
stances of  the  new  tenant,  it  would,  undoubtedly,  have  been  his 
duty  to  have  stated,  fully  and  frankly,  all  he  knew;  and  any 
suppression  in  that  case  would  have  amounted  to  a  fraud.  But 
it  was  not  his  duty  to  volunteer  the  communication  of  a  fact 
which  it  might  have  been  injurious  to  the  party  to  have  divulged, 
and  respecting  which  no  inquiry  was  made. 

Bayley,  J. : 

I  thought  at  the  trial  that  it  was  to  be  presumed,  that  if  the 
plaintiff  had  known  this  fact  with  respect  to  the  new  tenant's 
circumstances,  which  the  defendant  knew  and  might  have  com^ 
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BRtJCB       municated  to  him,  but  did  not,  he  would  not  have  accepted  him 
Ruler.       B.S  a  tenant ;  and  therefore  that  the  keeping  back  that  fact  was, 

legally  speaking,  a  fraud,  which  rendered  the  defendant  liable  in 

this  action. 

[  o  ]         Lord  Tbntbrdbn,  Ch.  J. : 

And  I  think  so  now.    If  I  had  tried  the  cause,  I  have  no  doubt 
I  should  have  given  a  similar  direction  to  the  jury. 

Baylby,  J. : 

It  is  very  desirable,  if  possible,  to  make  people  honest. 

HOLROYD,  J. : 

I  think  it  was  clearly  a  fraud. 

LiTTLBDALE,  J.  concuixed. 

Rule  refused. 


1828.  METCALFE  v.  CLOUGH. 

April  25. 
. (2  Man.  &  Ry.  178—179;  S.  C.  6  L.  J.  K.  B.  281.) 

r  178 1 

*-        -*  A  direction  to  an  agent  to  pay  over  the  proceeds  of  a  sale,  is  not 

revocable,  if  founded  upon  a  valuable  consideration. 

Assumpsit  for  money  had  and  received.  At  the  trial  at  the 
last  Assizes  for  the  county  of  York,  before  Bayley,  J.,  it  appeared 
that  the  estate  of  T.  C,  which  was  in  mortgage  to  the  plaintiff, 
being  advertised  for  sale  by  the  plaintiff,  the  following  letter  was 
written  by  T.  C.  to  the  defendant:  "I  the  undersigned  T.  C. 

authorize  and  empower  Clough  to  enter  upon  my  lands, 

and  to  seize  my  coombs  and  farming  stock,  and  sell  and  dispose 
of  the  same,  without  being  deemed  a  trespasser,  which  entry  and 

sale  I  declare  to  be  for  the  benefit  of  myself  and Metcalfe 

(the  plaintiff)-"  In  consequence  of  this  arrangement  the  sale 
was  put  off.  Some  time  afterwards  T.  C.  wrote  to  defendant  a 
letter,  in  which  he  said,  "  having  seen  an  advertisement  of  the 
[  '179  ]  sale  of  my  property  I  give  *you  notice  not  to  pay  over  to  Metcalfe, 
but  to  keep  the  money  in  your  hands  for  my  use."  Upon  this 
evidence  the  plaintiff  obtained  a  verdict. 
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Cross.  Serit.  now  moved  for  a  new  trial :  Mbtcalfb 

r. 

The  question  is,  whether  the  plaintiff  can  compel  the  defendant,  Cloqgh, 
after  this  notice,  to  pay  him  the  proceeds  of  the  sale.  There 
was  no  mutuality  between  the  plaintiff  and  the  defendant.  The 
defendant  had  merely  a  naked  authority  from  T.  C.  He  was  to 
act  as  agent  for  T.  G.  This  is  a  very  hard  case  upon  the  defen- 
dant, who  was  placed  in  a  very  difficult  situation  between  the 
plaintiff  and  T.  C.  If  A.  lends  B.  money,  and  desires  B.  to  pay 
the  amount  to  C,  and  afterwards  directs  B.  not  to  pay  the  money 
to  C,  G.  could  not  sue  B.,  that  is,  even  supposing  an  authority 
to  have  been  originally  given  to  pay  over  the  money,  which  is 
not  the  case  here. 

(Baylby,  J. :  Was  T.  G.  present  when  the  authority  was 
given  ?) 

Yes,  he  was. 

Lord  Tenterdbn,  Gh.  J. : 

Upon  the  true  construction  of  this  document,  it  is  an  authority 
to  the  defendant  to  pay  over  the  money  to  the  plaintiff,  and  not 
merely  the  expression  of  an  intention  so  to  apply  it.  The  words 
Are,  **  are  to  be  applied,"  which  import  an  absolute  authority. 
Such  an  authority  might  be  revocable ;  not,  however,  if  it  was 
founded  upon  a  sufficient  consideration.  The  plaintiff  held  a 
mortgage  upon  T.  G.'s  land,  the  sale  of  which  was  postponed  in 
consequence  of  this  arrangement.  If  it  had  appeared  that  the 
plaintiff  had  agreed  to  postpone  the  sale,  and  in  violation  of  that 
agreement  had  brought  the  property  to  sale  before  the  expiration 
of  the  time  for  which  the  indulgence  was  given,  the  case  would 
have  been  very  different.  No  such  violation  of  the  agreement 
appeared.  The  postponement  may  have  been  for  a  fortnight,  or 
:till  some  purchaser  had  been  treated  with. 

The  other  Judges  concurred. 

Rule  refused. 
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1828.  Ex   PARTE   CAEEUTHERS,  in  the   matter   of   the 

f^^]  BEUN8WICK  THEATEE.t 

(2  Man.  &  By.  397—400.) 

A  coroner's  inquisition  may  be  quashed  in  part  for  uncertainty,  and 
stand  good  for  the  residue.  Where  an  inquisition  was  signed ''A., 
deputy  steward  and  coroner,"  the  Court  refused  to  quash  it  in  toto,  as 
necessarily  void  for  want  of  authority. 

Semble,  that  there  may  be  a  valid  custom  for  a  coroner  to  appoint 
a  deputy,  or  that  such  signature  may  be  read  as  **  A.,  coroner  and 
deputy  steward." 

Miller  had  obtained  a  rule,  calling  upon  "  Maurice  Thomas* 
Esq.  Deputy  Steward  and  Coroner  of  the  Tower  of  London,  and 
the  liberties  and  precincts  thereof,"  to  shew  cause  why  an 
inquisition  taken  before  him  on  view  of  the  several  bodies  of 
David  Sampson  Maurice,  and  others,  then  lying  dead,  should 
not  be  quashed  for  the  insufficiency  thereof.  The  rule  was 
[  'SOS  ]  drawn  up  on  reading  the  affidavits  *of  James  Arding  and  George 
Lay.  The  former  stated,  that  Garruthers  (the  applicant),  and 
Maurice  (one  of  the  deceased),  were  joint  lessees  of  ground  on 
which  they  built  the  Brunswick  Theatre;  that  on  the  28th  of 
February  last  the  theatre  fell  down,  and  became  a  ruin,  by  which 
accident  Maurice  and  the  other  deceased  were  killed;  that» 
owing  to  the  loss  sustained  by  the  accident,  Garruthers  became 
insolvent,  and  was  made  a  bankrupt;  that  his  assignees  had 
been  duly  invested  with  all  his  interest  in  the  lease  of  the  ground 
and  the  materials  of  the  theatre;  that  the  materials  had  been 
claimed  on  the  part  of  the  Crown  as  a  deodand  by  virtue  of  the 
inquisition ;  the  part  of  which  relating  to  the  materials  was  as 
follows : 

''  And  the  jurors,  &c.,  further  say,  that  the  said  iron  roof  and 
gutters  of  the  said  messuage  in  Wells  Street  aforesaid,  and  the 
slates  of  the  said  roof,  and  the  lead  and  other  materials  thereon, 
and  the  timber  and  other  materials  of  the  said  carpenters'  and 
painters'  shops,  and  of  the  said  flys,  and  the  girders  on  which 
the  said  shops  and  flys,  or  some  part  thereof,  immediately 
preceding  the  said  falling  in  and  sinking,  rested,  and  the  said 
proscenium  post,  and  the  bricks,  timber,  and  materials  of  such. 
t  Coroners  Act,  1887,  ss.  13,  20. 
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part  of  the  said  front  external  wall  of  the  said  messuage,  above  Ex  parte 
the  line  hereinbefore  mentioned  and  described,  and  part  of  the  buthebs. 
said  balcony,  and  of  the  said  cautitiores,  (but  what  precise  part 
of  the  said  balcony  and  of  the  said  cautitiores,  the  jury  are 
ignorant,)  were  moving  to  or  towards,  or  did  move  to  or  towards, 
the  said  several  deaths  of  the  said  (Maurice,  &c.,)  all,  some,  or 
one  of  them,  at  the  time  of  the  happening  thereof  as  aforesaid. 
And  the  jurors,  &c.,  further  say  that  they  are  ignorant  of  the 
value  of  the  said  bricks,  stone,  timber,  materials,  iron  roof  or 
cast  iron  roof,  gutters,  lead,  matters  and  things,  so  moving  as 
aforesaid,  and  that  the  same  is  or  are  now  lying  and  being  in 
Wells  Street  aforesaid,  or  within  the  standing  walls  of  the  said 
messuage  called  the  Brunswick  Theatre,  or  in  the  yard,  outbuild- 
ings, ifec,  within  the  said  precinct,  intermixedly  and  *confusedly,  [  '399  ] 
with  other  bricks,  stones,  timber  and  materials,  which  did  not 
move,  or  were  not  moving  to  the  deaths  aforesaid,  or  any  of  them." 

That  since  the  accident,  deponent,  for  himself  and  other 
creditors  of  Carruthers,  presented  a  memorial  to  the  Lord  High 
Constable  of  the  Tower  of  London,  praying  for  relief ;  that  on 
the  11th  May  last,  deponent  presented  to  the  said  Maurice 
Thomas  a  memorial  addressed  "to  the  Coroner  of  the  Tower 
of  London,"  also  praying  for  relief ;  and  that  deponent  had 
been  informed  and  believed  that  the  said  Maurice  Thomas  did 
not  deliver  the  said  memorial  as  addressed,  though  urged  by 
deponent  so  to  do ;  and  that  deponent  was  advised  and  believed 
that  such  inquisition  so  holden  before  the  said  Maurice  Thomas 
was  informal,  illegal,  and  altogether  void,  and  ought  therefore 
to  be  quashed.  The  latter  affidavit  stated,  that  deponent  had 
been  informed  and  believed  the  following  was  a  true  copy  or 
extract  from  a  charter  of  Jac.  II.,  relating  to  the  boundaries  and 
liberties  of  the  Tower  of  London : 

"  And  our  will,  &c.  is,  and  we  do  hereby,  &c.  grant,  that  the 
steward  of  the  court  of  our  said  liberty  of  our  said  Tower  of 
London  for  the  time  being  shall  be  a  coroner  of  us,  &c.  within 
our  said  liberty,  and  shall  have  full  power  and  authority  to  do 
and  execute  all  such  matters  and  things  within  the  said  precincts 
and  liberty,  which  to  the  office  of  a  coroner  doth  of  right  apper- 
tain, having  first  taken  the  usual  oath,"  &g. 

R.R. ^VOL.  XXXII.  45 
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Ex  parte  That  the  above  is  all  that  relates  to  the  appointment  of  a 

Cab 
BUTHKR8.     coroner  for  the  said  liberty  of  the  Tower,  in  the  said  charter 

contained ;  and  that  deponent  had  been  informed  and  believed 

that  one Ricketts,  Esq.  is  the  present  steward  and  coroner 

for  the  said  liberty. 

The  role  was  obtained  on  two  grounds ;  first,  that  the  inquisi- 
tion having  been  held  before  a  deputy  coroner,  was  coram  non 
judiccy  and  therefore  void  in  toto:  and  secondly,  that  it  was 
uncertain  as  to  what  parts  of  the  building  were  found  deodand, 
and  therefore  void  at  least  pro  tanto. 

[  400  ]  Tindal,  S.-G.,  shewed    cause,  contending  that  the  Court 

could  not  quash  the  inquisition  upon  either  of  the  objections. 
With  respect  to  the  first,  although  generally  speaking  the  office 
of  coroner  could  not  be  filled  by  deputy,  there  might  nevertheless 
be  a  custom  in  particular  districts  for  the  coroner  to  appoint  a 
deputy  ;  and  as  the  existence  of  such  a  custom  in  this  particular 
case  was  not  negatived  by  the  affidavits  produced  by  the  party 
objecting  to  the  inquisition,  the  Court  would  presume  that  every 
thing  had  been  done  rightly,  and  would  not  quash  the  inquisition 
on  that  ground. 

(Baylby,  J. :  It  does  not  appear  conclusively  upon  the  face  of 
the  inquisition  that  it  was  held  before  a  deputy  coroner.  It  is 
signed  "Maurice  Thomas,  deputy  steward  and  coroner."  That 
may  mean  that  he  is  deputy  steward,  and  not  deputy  coroner, 
but  coroner ;  for  the  word  deputy  does  not  necessarily  override 
all  that  follows  it,  and  apply  to  the  office  of  coroner,  as  well  as 
to  that  of  steward.) 

With  respect  to  the  second  objection,  it  must  be  admitted  that 
the  inquisition  is  somewhat  vague  and  uncertain  in  that  part  of 
it  which  relates  to  the  deodand,  but  not  so  much  so  as  to  call 
upon  the  Court  to  quash  it ;  and  at  all  events  they  will  not  quash 
the  whole  inquisition  on  that  ground ;  for  even  if  it  is  bad  in 
part,  it  may  be  good  for  the  residue. 

Lord  Tbnterden,  Ch.  J. : 
I  think  there  are  not  sufficient  grounds  laid  before  us  to  induce 
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us  to  quash  the  inquisition  in  totOy  as  having  been  held  before  an      Ex  parte 
incompetent  officer ;   but  that  part  of  it  which  relates  to  the      huthers. 
deodand  is  in  my  opinion  bad  for  uncertainty,  and  ought  to  be 
quashed.     It  seems  to  me,  therefore,  that  the  rule  for  quashing 
that  part  of  the  inquisition  should  be  made  absolute,  and  as  to 
the  residue,  discharged. 

The  other  Judges  concurred. 

Rvle  accordingly. 


LAING,  Gent.,  One,  &c.  v.  STONRf  ^^ 

(2  Man.  &  Ry.  561—563 ;  S.  0.  at  Nisi  Prius,  Moo.  &  Mai.  229,  n.)  [  561  ] 

A  bill  or  note  payable  on  a  day  certain,  carries  interest  from  that  day, 
unless  tbe  non-payment  has  been  occasioned  by  the  negligence  of  the 
holder. 

Assumpsit  on  a  promissory  note  made  in  1826,  for  30i.,  pay- 
able three  months  after  date  to  the  assignees  of  Sawtel,  a  bank- 
rupt, and  by  them  indorsed  to  the  plaintiff.  Plea,  non  assutnpsiU 
The  action  was  commenced  in  last  Hilary  Term.  At  the  trial 
before  Gaselee,  J.,  at  the  last  Spring  Assizes  for  the  county  of 
Somerset,  the  signatures  of  the  defendant  and  the  payee  being 
proved,  it  was  admitted  that  the  principal  had  been  satisfied  by 
payments  of  small  sums,  and  that  the  action  was  brought  for  the 
interest.  The  defendant  gave  in  evidence  a  memorandum  signed 
by  the  plaintiff,  shortly  before  the  commencement  of  the  action, 
requiring  payment  of  the  principal  then  remaining  due,  and 
offering  to  give  up  the  note  upon  the  *receipt  of  that  sum  within  [  •562  ] 
a  week.  Upon  this  it  was  contended  on  the  part  of  the  defen- 
dant, that  the  interest  must  be  taken  to  have  been  satisfied  to  the 
payee  before  the  indorsement,  or  that  the  plaintiff  had  waived 
the  right  to  interest,  and  that  it  was  competent  to  the  jury  in 
their  discretion  to  give  or  refuse  damages  by  way  of  interest. 
The  learned  Judge  told  the  jury,  that  the  note  carried  interest 
after  the  three  months,  and  that  the  only  point  for  them  to  consider 
was,  whether  they  believed  from  the  memorandum  that  the  interest 
had  been  paid.    A  verdict  having  been  found  for  the  plaintiff, 

t  See  Bills  of  Exchange  Act,  1882,  s.  57  (1)  (6).— R.  C. 

45—2 
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Laino  Merewether^  Serjt.,  in  Easter  Term,  obtained  a  rule  nisi  for  a 

Stons.  new  trial,  and  he  was  now  called  upon  to  support  his  rule  : 

The  learned  Judge  should  not  have  told  the  jury  that  they 
were  bound  to  find  interest,  unless  they  were  satisfied  that  interest 
had  been  paid ;  and  in  so  doing  he  invaded  the  province  of  the 
jury :  Du  BelUnx  v.  Lord  WaterparkA  If  it  had  been  left  to  the 
jury  to  say  whether  they  thought  that  the  plaintiff  was  entitled  to 
recover  interest,  they  must  have,  without  hesitation,  found  a 
verdict  for  the  defendant.  Though  the  presumption  was  strong 
in  Du  Belloix  v.  Lord  Waterpark,  the  point  of  law  in  the  two 
cases  is  the  same. 

(Batley,  J. :  The  interest  is  no  part  of  the  debt,  certainly.) 

Moody,  contra,   referred   to   Cameron  v.   Smith^l   but   was 
stopped  by  the  Court. 

Baylby,  J.  : 

I  think  the  direction  was  right.  The  non-payment  of  the  note 
when  it  became  due  was  the  fault  of  the  defendant.  The  learned 
Judge  was  perfectly  right  in  stating  that  the  note  carried  interest 
after  the  three  months.  A  note  payable  at  a  particular  time 
carries  interest  after  that  time.  It  would  be  very  inconvenient 
if  it  were  left  to  the  discretion  or  rather  to  the  caprice  of  the  jury 
[  •ses  ]  to  say  *whether  interest  should  be  paid  or  not.  There  may  be  a 
case  of  an  extraordinary  description  in  which  interest  might  be 
properly  withheld.  The  case  referred  to  by  my  hrother Merewether 
was  of  a  very  peculiar  nature.  In  that  case  there  had  been  no 
demand  of  interest.  §  The  defendant  may  not  have  known  where 
the  plaintiff  was.  There  was  no  fault  or  wrong  in  the  defendant 
in  not  paying,  but  the  fault  was  the  plaintiff's,  in  not  being  where 
the  defendant  could  pay  him  interest.  As  it  would  introduce 
confusion  in  a  case  not  of  an  extraordinary  nature,  to  say  that 

t  24  R,  R.  628  (1  Dowl.  &  Ry.  16,  of  principal  and  interest;    thongli 

348,  n).  that   fact  does  not  appear  in   the 

X  20  R.  R.  444  (2  B.  &  Aid.  S05).  report.    The  action  was  brought  for 

§  It  was  proved  at  the  trial  that  the  benefit  of  the  Marquis  du  Belloix's 

the  plaintiff  had  applied  to  the  defen-  creditors. 

dant,  after  the  peace,  for  the  payment 
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this  was  in  the  discretion  or  in  the  caprice  of  the  jury,  it  was       Laino 
right  to  say  that  the  note  carried  interest  after  the  three  months.        stone. 

HOLBOYD,  J. : 

The  memorandum  produced  went  to  shew  that  the  principal 
had  been  paid,  and  not  the  interest. 

LiTTLBDALE,  J.  : 

What  the  learned  Judge  said  to  the  jury  seems  to  me  to  be 
perfectly  correct. 

Bayley,  J. : 

In  Du  Belloix  v.  Lord  Waterpark,  during  part  of  the  time,  the 

plaintiff  was  an  alien  enemy,  and  the  jury  might  see  no  wrong 

or  fault  in  the  defendant.     The  true  ground  of  decision  in 

Cameron  v.  Smith  was,  that  there  must  be  a  default  in  the  holder 

to  deprive  him  of  his  right  to  interest. 

Rule  discharged. 


CAVE,  Esq.  v.  COLEMAN.  m 

'  Nov.  10. 

(3  Man.  &  Ry.  2—4 ;  S.  C.  7  L.  J.  K.  B.  25.)  

r  2  ] 
Declaration,  averring  the  consideration  for  the  purchase  of  a  horse  "* 

to  be  ''  that  the  buyer  should  give  a  large  price,  to  wit,  100  guineas." 
Proof,  that  the  buyer  was  to  give  **  100  guineas,  and  10^.  more,  if  the 
horse  suited  him  : "  Held,  no  variance. 

A  verbal  representation  by  the  seller  to  the  buyer,  in  the  course 
of  dealing,  that  he  **may  depend  upon  it  the  horse  is  perfectly  quiet 
and  free  from  vice,"  is  a  warranty. 

Assumpsit  on  the  warranty  of  a  horse.  The  declaration  stated, 
that  in  consideration  that  plaintiff  would  purchase  of  defendant 
a  certain  horse,  at  a  large  price,  to  wit,  the  sum  of  105Z.,  defen- 
dant undertook  that  the  horse  was  perfectly  quiet  and  free  from 
vice.  Plea,  non  assumpsit ;  and  issue  thereon.  At  the  trial  before 
Garrow,  B.,  at  the  last  Herts  Assizes,  it  appeared  in  evidence 
that  the  plaintiff  had  agreed  to  give  100  guineas  for  the  horse, 
''and  lOZ.  more,  if  the  horse  suited  him;"  and  that  the  defendant, 
in  the  course  of  conversation  at  the  dealing  for  the  horse,  had 
said,  "you  may  depend  upon  it  that  the  horse  is  perfectly  quiet, 
And  free  from  vice ; "  and  that  the  bargain  was  afterwards  struck, 
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Cavb  without  any  further  warranty  being  given,  either  by  parol  or  in 
Coleman,  writing.  It  was  contended,  on  the  part  of  the  defendant,  first, 
that  there  was  a  fatal  variance  between  the  consideration  stated 
in  the  declaration  and  that  given  in  evidence ;  and,  secondly, 
that  no  warranty  had  been  proved  to  support  the  averment  of 
warranty  in  the  declaration;  and,  therefore,  that  the  plaintiff 
ought  to  be  nonsuited.  The  learned  Judge  refused  to  nonsuit, 
but  reserved  the  points ;  and  some  evidence  having  been  given 
that  the  horse  was  unquiet,  the  case  went  to  the  jury,  who  found 
a  verdict  for  the  plaintiff,  the  defendant  having  liberty  to  move 
to  enter  a  nonsuit. 

Brodrick  now  moved  accordingly,  and  renewed  both  objec- 
tions : 

First,  the  consideration  is  not  correctly  stated  on  the  record. 
The  whole  consideration  ought  to  be  set  out ;  here  an  important 
part  is  omitted.  The  declaration  describes  the  consideration  as, 
a  large  price,  to  wit,  the  sum  of  1052.;  the  evidence  proved  that 
it  was  100  guineas,  and  101.  more,  if  the  horse  suited. 

[  ♦s  ]  (Bayley,  J. :  Either  way,  *it  was  "  a  large  price,*'  and  that  is 

the  important  part ;  the  words  laid  under  the  videlicet  may  be 
rejected,  and  then  there  is  no  variance.) 

Those  words  shew  that  the  price  was  conditional,  its  amount 
depending  upon  a  contingency ;  they  form  an  important  part  of 
the  consideration,  therefore,  and  cannot  be  rejected.  Blytk  v. 
Bampton^  is  expressly  in  point.  There,  the  plaintiff  purchased 
a  horse  for  552.,  the  defendant  warranting  him  sound,  and  agreeing 
to  give  12.  back,  if  the  horse  did  not  bring  the  plaintiff  42.  or  5/. 
The  averment  in  the  declaration  was,  that  in  consideration  the 
plaintiff  would  buy  of  the  defendant  a  horse  for  a  certain  price, 
to  wit,  55L,  the  defendant  undertook  the  horse  was  sound.  And 
that  was  held  a  fatal  variance,  t     Secondly,  there  was  no  evidence 

t  3  Bing.  472.  and  might  be  rejected  as  surplusage. 

X  Gaselee,  J.  dissented  from  the  And  see  Durston  y.  TtUhan,  3  T.  B. 

decision,  being  of  opinion,  as  sug-  67,  n.,  where  it  was  held,  that  such 

gested    in    the    principal    case    by  a  variance  was   fatal,   because  the 

Bayley,  J.,  that   the   words   laid  sum  was  not  laid  under  a  videlicet. 
under  the  videlicet  were  immaterial, 
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of  any  warranty  sufficient  to  support  the  declaration  in  that        Cave 
respect.     To  support  an  action  upon  a  supposed  contract  like     colemait. 
this,  there  must  be  proof  of  an  express  warranty.     Here,  there 
was  nothing  more  than  a  mere  representation  in  the  course  of 
the  dealing,  couched  in  phrases  such  as  are  always  used  by  a 
seller  towards  a  purchaser  in  the  ordinary  course. 

(Batley,  J. :  But  that  representation  was  that  the  horse  was 
quiet,  and  free  from  vice,  and  being  made  in  the  course  of 
dealing,  and  before  the  bargain  was  complete,  it  amounted  to 
a  warranty.) 

Lord  Tenterdbn,  Ch.  J.  : 

I  think  no  rule  ought  to  be  granted  in  this  case.  Upon  the 
first  point,  I  think  there  was  no  variance  between  the  description  of 
the  contract  given  in  the  declaration,  and  that  proved  in  evidence. 
The  substance  of  both  was  this :  If  the  horse  suits  the  buyer,  he 
is  to  give  the  seller  102.  above  the  hundred  guineas ;  but  if  the 
buyer  had  kept  the  horse,  I  do  not  see  how  the  seller  ♦could  have  [  •*  ] 
maintained  any  action  to  recover  the  lOi.  The  buyer  might 
have  said,  "  the  horse  does  not  suit  me,  but  1  choose  to  keep  him 
nevertheless."  With  respect  to  the  other  point,  I  think  it  clear 
that  the  proof  of  warranty  was  sufficient  to  support  the  declara- 
tion. The  parties  are  dealing,  and  the  seller  says,  "you  may 
depend  upon  it  that  the  horse  is  perfectly  quiet,  and  free  from 
vice.*'  That  is  a  very  sufficient  warranty,  though  the  word 
**  warrant "  was  not  used. 

The  other  Judges  concurred. 

Rule  refused. 


J 
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1828.  BEST  V.  SAUNDEES.t 

J!!L  '  (3  Man.  &  Ry.  4—9;   8.  C.  7  L.  J.  K.  B.  50;   S.  C.  at  Nisi  Prius, 

[  4  ]  Moo.  &  Mai.  20S.) 

Primage  belongs  of  right  to  the  master  of  a  ship,  and  nothing  but 
an  express  agreement  can  devest  him  c^  his  right  to  recover  it  from 
the  freighter. 

An  agreement  by  the  master  to  receive  from  the  owner  a  fixed  sum 
*'  in  full  for  all  cabin  and  other  allowances,"  does  not  devest  the  master 
of  his  right  to  primage.  By  bill  of  lading  freight  was  to  be  paid 
**  as  per  charter-party,  with  primage  and  average  accustomed  :  '*  Held, 
that  the  reference  to  the  charter-party  applied  to  the  freight  only,  and 
that,  in  an  action  for  primage,  the  charter-party  need  not  be  produced. 

Assumpsit,  by  the  captain  of  a  ship  against  the  freighter,  for 
primage.  Plea,  non  assumpsit ;  and  issue  thereon.  At  the  trial 
before  Lord  Tenterden,  Ch.  J.,  at  the  London  adjourned  sittings 
after  last  Term,  the  case  was  this :  The  plaintiff  had  agreed  with 
the  owner  of  the  ship  Albion  to  take  the  command  of  her  on  a 
voyage  from  London  to  New  South  Wales,  and  back,  by  way  of 
India.  The  plaintiff  was  to  receive  101.  per  month  for  wages, 
and  160Z.  **in  full  for  all  cabin  and  other  allowances."  The 
plaintiff  took  the  command  of  the  Albion^  and  performed  the 
voyage.  An  agreement  was  afterwards  made  between  the  owner 
of  the  Albion  and  the  defendant  for  the  freight  of  certain  sugars, 
the  terms  of  which  appeared  in  the  following  letter,  written  by 
the  defendant  to  his  correspondent  at  the  Mauritius  : 

**  London,  June  6,  1828.  I  have  this  day  engaged  the  ship 
Albion,  commanded  by  Captain  Best,  and  calculated  to  carry 
about  600  tons  of  sugar,  to  proceed  direct  from  New  South  Wales 
[  'o  ]  to  the  Isle  of  France,  there  to  receive  *from  you  a  cargo  of  as 
much  of  that  article  as  she  can  carry,  at  a  freight  of  bL  per  ton, 
stipulated  freight,  for  what  she  can  bring  to  the  port  of  London." 

The  defendant's  correspondent  at  the  Mauritius  accordingly 
shipped  on  board  the  Albion  a  cargo  of  sugar,  and  the  plaintiff 
signed  bills  of  lading,  the  terms  of  which  were,  that  the  cargo 
was  to  be  delivered  to  Saunders,  or  his  assigns,  paying  freight, 
as  per  charter-party,  with  primage  and  average  accustomed. 

t  See  also  Charleton  v.  Coteaworihy  27  E.  E.  741,  and  note  there. — E-  C. 
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The  cargo  was  delivered  to  the  defendant.  The  accustomed  Bbbt 
primage  on  the  freight  was  51.  per  cent.,  amounting  to  1402.  saundbb& 
The  charter-party  was  not  produced.  Upon  these  facts  it  was 
contended,  on  the  part  of  the  defendant,  that  the  action  was  not 
maintainable,  upon  four  several  grounds.  First,  that  the  plaintiff 
having,  by  his  agreement  with  his  owner,  accepted  a  specific  sum 
in  lieu  of  all  cabin  and  other  allowances,  had  waived  his  claim  to 
primage.  Secondly,  that  the  plaintiff  was  bound  by  the  contract 
made  between  his  owner  and  the  defendant,  which  (independently 
of  the  bill  of  lading)  was  for  a  specific  rate  of  freight,  without 
mentioning  primage.  Thirdly,  that  there  was  no  privity  of  con- 
tract between  the  plaintiff  and  the  defendant,  the  agreement 
respecting  the  freight  being  made  between  the  defendant  and  the 
owner.  And,  fourthly,  that  even  if  the  defendant  was  bound  by 
the  bill  of  lading,  still  as  that  instrument  referred  to  another, 
namely,  the  charter-party,  as  containing  the  particulars  of  the 
contract,  the  latter  was  the  best  evidence  of  the  terms  of  the  con- 
tract, and  the  plaintiff  was  bound  to  produce  it.  Lord  Tenterden 
overruled  all  these  objections.  His  Lordship  expressed  his 
opinion,  first,  that  the  words  "  other  allowances  "  in  the  agree- 
ment between  the  plaintiff  and  his  owner,  must  be  construed  with 
reference  to  the  word  "cabin,"  and  as  meaning  allowances  of 
that  nature ;  and  that  although  the  agreement  did  not  mention 
primage,  it  contained  nothing  indicating  an  intention  to  exclude 
it.  ♦Secondly,  that  the  agreement  between  the  owner  and  the  I  *^  ] 
defendant  did  not  contain  any  terms  excluding  primage.  Thirdly, 
that  the  defendant's  acceptance  of  the  cargo  under  the  bill  of 
lading,  signed  by  the  plaintiff,  created  a  privity  of  contract 
between  them;  the  general  rule  of  law  being,  that  he  who  accepts 
goods  under  a  bill  of  lading,  thereby  adopts  the  terms  of  the  bill 
of  lading.  And,  fourthly,  that  although  the  bill  of  lading  referred 
to  the  charter-party,  that  was  with  reference  to  the  freight  only ; 
and  that  the  words  **  with  primage  and  average  accustomed," 
clearly  meant  the  customary  primage  independent  of  the  charter- 
party,  and  did  not  make  it  necessary  to  give  the  charter-party 
in  evidence.  The  plaintiff,  therefore,  had  a  verdict,  with  liberty 
for  the  defendant,  upon  all  or  any  of  the  above  grounds,  to  move 
to  enter  a  nonsuit. 
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Best  Sir  J.  Scarlett  now  moved  accordingly,  renewing  all  the 

SAUNDEBa  objections,  and  urging,  that  if  the  bill  of  lading  gave  a  right  of 
action  to  the  plaintiff,  it  would  follow  that  the  same  contract 
would  give  separate  causes  of  action  to  two  several  individuals, 
inasmuch  as  the  owner  might  then  sue  the  defendant  for  the 
freight,  and  the  captain  might  sue  him  for  the  primage.  Upon 
this  principle,  as  well  as  upon  the  grounds  stated  at  the  trial,  he 
contended  that  the  action  could  not  be  supported. 

Lord  Tenterden,  Ch.  J. : 

Generally  speaking,  and  unless  there  be  a  special  agreement 
to  the  contrary,  the  master  of  a  trading  vessel  is  entitled  as  a 
matter  of  course  to  what  is  called  primage.  Primage,  from  its 
very  nature,  seems  to  be  the  right  of  the  master.  It  is  an  allow- 
ance made  to  him  as  an  additional  inducement  to  take  care  of 
the  cargo  during  the  voyage.  It  is  sometimes  called  the  master's 
hat-money,  and  was,  I  believe,  originally  so  called,  because  the 
master  went  round  with  his  hat  in  his  hand,  to  receive  whatever 
[  '7  ]  Bum  the  owners  of  the  goods  on  board,  or  their  agents,  ♦might 
think  proper  to  give  him.t  Formerly,  therefore,  it  was  merely 
a  gratuity,  and  consequently  uncertain  in  its  amount ;  but  it  has 
by  long  usage  grown  into  a  right ;  and  there  are  generally  some 
means  now  of  ascertaining  its  amount.  The  primage  then  being 
prima  facie  the  master's  right,  has  there  been  any  thing  done  in 
the  present  case  to  devest  him  of  that  right?  I  think  not. 
There  may,  imdoubtedly,  be  different  modes  of  stipulating  for  the 
payment  of  primage.  It  may  be  applied  for  the  benefit  of  the 
owner,  and  not  for  the  benefit  of  the  master ;  but  that  can  only 
be  done  by  a  special  agreement  to  that  effect  between  the  parties. 
It  is  said  that  in  this  case  there  was  a  written  contract  between 
the  master  and  the  owner,  by  which  the  former  relinquished  his 
claim  for  primage ;  but,  in  my  opinion,  that  contract  had  no  such 

t  **Tlie  word  *  primage'   denotes  regulated  in  different  voyages  and 

a  small  payment  to  the  master  for  trades.    In  the  Guidon  it  is  called 

his  care  and  trouble,  which  he  is  to  **  la  contribution  des  chausses  ou  pot 

receive  to  his  own  use,  imless  he  has  de  vin  du  maitre."    It  is  sometimes 

otherwise  agreed  witii  his  owners,  called  **the  master's  hat  money."— 

This  payment  appears  to  be  of  very  Abbott  on  Shipping,  282,  4th  ed. ; 

ancient  date,   and  to   be  variously  dth  ed.  272. 
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effect,  because  it  appears  to  me  to  have  had  no  reference  to  that        Best 

particular  subject-matter.     Then  with  respect  to  the  charter-     saunders. 

party,  if  the  defendant  relied  upon  that  as  containing  any  special 

agreement  respecting  the  primage,  it  was  for  him  to  produce  it 

in  support  of  his  case.    As  between  the  freighter  and  the  master, 

the  bill  of  lading,  after  specifying  the  sum  to  be  paid  with  a 

reference  to  some  charter-party,  adds,  **  with  primage  and  average 

accustomed,'*  thereby  expressly  recognizing  the  general  claim  of 

the  master  for  primage.    It  is  said,  that  if  the  master  has  a 

right  to  sue  the  freighter  upon  the  bill  of  lading  for  the  primage, 

the  owner  will  also  have  a  right  to  sue  him  for  the  freight,  and 

thus  the  same  party  will  be  liable  to  two  separate  actions  at  the 

suit  of  two  separate  individuals,  upon  one  and  the  same  contract. 

♦That  may  be  so,  but  I  do  not  see  any  legal  objection  to  it.     Two        [  •s  ] 

parties  may  have  separate  rights  as  against  a  third  person, 

arising  out  of  the  same  contract ;  and  where  they  have,  it  is  in 

effect  a  separate  contract  enuring  to  the  benefit  of  each,  and  each 

may  enforce  his  own  right  under  it.     Such  a  consequence  may 

be  inconvenient,  but  it  is  not  contrary  to  law.     Upon  the  whole, 

I  am  of  opinion  that  there  is  no  gi*ound  for  disturbing  this  verdict. 

Bayley,  J. : 

I  am  of  the  same  opinion.  The  ordinary  situation  of  the 
parties  in  such  cases  is,  that  the  owner  is  entitled  to  maintain 
an  action  for  the  freight,  and  the  master  is  entitled  to  maintain  an 
action  for  the  primage  ;  nor  is  there  any  thing  in  that  which  mili- 
tates against  the  policy  of  the  law.  By  the  ancient  and  uniform 
usage  the  owner  is  entitled  to  the  freight,  and  the  master  to  the 
primage ;  and  each  has  a  lien  upon  the  cargo  in  respect  of  his 
own  claim.  There  is  an  implied  contract,  recognized  by  the  law, 
on  the  part  of  the  freighter  to  pay  primage ;  and  in  this  case  it 
is  expressly  stipulated  by  the  bill  of  lading  that  he  shall  pay  it. 
The  charter-party,  might,  indeed,  contain  terms  depriving  the 
master  of  his  right  to  primage ;  but  that  was  not  produced :  and 
as  the  bill  of  lading  prima  facie  raised  the  inference  that  the 
primage  was  to  be  paid  to  the  master  in  the  ordinary  way,  it  lay 
upon  the  defendant  to  rebut  that  inference  by  the  production  of 
the  charter-party.     In  this  case  there  was  no  evidence  of  any 
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Best        agreement  between  the  parties  depriving  the  master  of  his  claim 
Saukdebb.    for  primage,  therefore  his  primd  facie  right  remained  untouched, 
and  he  is  entitled  to  maintain  this  action. 

LiTTLEDALE,  J.  : 

Considering  the  nature  and  origin  of  the  allowance  called 
primage,  it  is  clearly  payable  as  matter  of  right  to  the  master, 
and  not  to  the  owner.  It  may,  1  think,  be  doubted,  whether  if 
a  contract  were  made  between  the  owner  and  the  freighter  for  a 
[  *9  ]  specific  sum  in  *lieu  of  all  charges,  the  master  would  be  entitled 
to  enforce  his  claim  for  the  primage  against  the  freighter.  But 
in  this  case  there  is  no  such  contract ;  and,  on  the  contrary, 
the  agent  of  the  freighter  has  expressly  stipulated  to  pay  the 
accustomed  primage,  and  the  freighter  himself  has  received  the 
goods  under  that  stipulation.  As  to  the  argument  that  two 
actions  may  be  brought  upon  the  same  instrument,  1  own  I  can 
see  no  objection  to  it  either  in  law  or  practice.  It  may  be 
inconvenient  to  the  defendant,  but  that  is  a  matter  for  the  con- 
sideration of  all  parties  when  they  make  their  agreement,  and 
cannot  have  any  bearing  upon  the  question  as  to  their  respective 

rights  and  liabilities. 

Rule  refused. 


1828.  WOOLLEY  V.   SCOVELL. 

^^^^'  (3  Man.  &  By.  105-106 ;  S.  C.  7  L.  J.  K  B.  41.) 

t  ^^°  ]  Where  A.,  by  the  wrongful  act  of  B.,  loses  his  presence  of  mind,  and 

in  consequence  runs  into  danger,  and  receives  an  injury  from  the  act 
of  B.,  the  latter  is  not  protected  by  a  warning  given  to  A.  immediately 
before  the  accident. 

Case  for  negligence  in  throwing  a  bag  of  wool  from  a  lofty 
warehouse  into  a  yard,  whereby  the  wool  fell  upon  the  plaintiff, 
who  was  in  the  yard,  and  injured  him.  Plea,  not  guilty.  At 
the  trial  before  Lord  Tenterden,  Ch.  J.,  at  the  sittings  at 
Guildhall  after  last  Term,  the  following  facts  appeared  :  The 
defendant  was  the  occupier  of  a  warehouse,  the  windows  of  which 
opened  into  a  yard.  Having  occasion  to  remove  a  bag  of  wool 
from  an  upper  floor  of  the  warehouse,  the  defendant,  for  the 
purpose  of  saving  time  and  expense,  directed  his  servants  to 
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throw  the  wool  out  of  the  window  of  the  warehouse.    Before  the     Woollky 

bag  was  dropped  from  the  window,  one  of  the  defendant's  servants      soovell. 

called  out  to  warn  passengers.    The  plaintiff,  who  happened  to 

be  in  the  yard,  looked  up  and  saw  the  wool  as  it  was  thrust  out 

of  the  window;  he  then  ran  across  the  yard,  thinking,  as  he 

afterwards  said,  that  he  should  have  time  to  escape.    The  wool, 

however,  fell  upon  him,  and  he  sustained  a  considerable  injury. 

The  learned  Judge  told  the  jury,  that  if  they  were  of  opinion 

that  the  plaintiff  ran  wantonly  or  carelessly  into  danger,  they 

ought  to  *find  a  verdict  for  the  defendant ;    but  that  if  they      [  'i^  ] 

thought  the  plaintiff  had  lost  his  presence  of  mind  by  the  act  of 

the  defendant,  and  in  the  confusion  produced  by  the  situation  in 

which  he  found  himself,  had  run  into  the  danger,  they  ought  to 

give  their  verdict  for  the  plaintiff.     The  jury  found  a  verdict  for 

the  plaintiff,  damages  1502. 

Sir  J.  Scarlett  now  moved  to  set  aside  the  verdict,  on  the 
ground  of  misdirection : 

The  rule  laid  down  by  the  learned  Judge  was  very  humane, 
but  it  is  submitted  that  it  was  not  founded  in  law.  The  law  should 
not  vary  according  to  the  nerves  of  parties.  It  is  true  that  with 
respect  to  ships,  the  loss  must  be  borne  by  the  party  who  was 
first  in  the  wrong ;  but  there  the  other  party  has  not  the  entire 
control  over  the  motions  of  his  vessel,  which  depend  upon  the 
winds  and  waves. 

(Bayley,  J. :  You  complain  of  that  part  of  the  direction  in 
which  the  jury  were  told,  that  if  the  plaintiff  was  deprived  of  his 
presence  of  mind  by  the  wrongful  act  of  the  defendant,  he  was 
entitled  to  their  verdict ;  not  that  the  facts  of  the  case  did  not 
warrant  such  an  inference.) 

Lord  Tenterden,  Ch.  J. : 

The  first  fault  was  the  throwing  of  the  wool  from  the  window 
instead  of  lowering  it  by  the  usual  mode,  by  a  crane.  This,  the 
defendant  admitted,  he  did  to  save  time. 

Bayley,  J. : 

I  think  the  direction  was  right.    Whether  the  plaintiff  was 
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WooLLEY     deprived  of  his  presence  of  mind  by  the  act  of  the  defendant,  was 
ScovELL.      a  question  for  the  jury. 

LlTTLEDAIiE,  J.  : 

I  have  no  doubt  whatever  that  the  direction  was  right.  It  is 
not  surprising  that  the  plaintiff  should  have  been  alarmed,  and 
should  thereby  have  lost  his  self-possession  ;  and  this  alarm  was 
occasioned  by  the  wrongful  act  of  the  defendant. 

Rule  refused. 
1828.  MORGAN,  Esq.  v.  Sir  LUCIUS  CURTIS,  BARX.f 

[  389  ]  (3  Man.  &  By.  389—395 ;  S.  C.  7  L.  J.  K  B.  95.) 

A  right  to  a  pew  can  only  exist  by  faculty  or  by  preecription. 
Where  the  prescription  is  interrupted  the  jury  are  not  bound  to 
presume  a  faculty  from  long  undistuibed  possession. 

Case.  The  declaration  stated  that  the  plaintiff  was  possessed 
of  a  certain  messuage,  with  the  appurtenances,  in  the  parish  of 
Catherington,  in  the  county  of  Southampton,  and  inhabited  and 
dwelt  with  his  family  therein ;  and  by  reason  thereof  ought  to 
have  for  himself  and  his  family,  inhabiting  the  said  messuage, 
the  use  and  benefit  of  a  certain  pew  in  the  chancel  of  the  parish 
church  of  Catherington,  to  hear  and  attend  divine  service  therein, 
as  to  the  said  messuage  belonging  and  appertaining ;  and  that 
defendant  wrongfully  entered  and  caused  and  procured  other 
persons  to  enter  said  pew,  during  the  celebration  of  divine 
service,  whereby  plaintiff  could  not  have  or  enjoy,  &c. :  Plea,  not 
guilty.  At  the  trial  before  Park,  J.  at  the  last  Assizes  for  the 
county  of  Hants,  the  following  facts  appeared.  The  pew  in 
question  was  built  in  the  year  1773  by  the  late  Lord  Hood,  who 
had  then  lately  purchased  of  one  Collins  a  cottage  in  Catherington. 
Previously  to  the  erection  of  ihis  pew,  the  site  was  occupied  by 
two  old  open  seats  and  a  box,  in  which  was  kept  the  Communion 
plate,  and  an  old  stool  outside  of  the  seats.  It  was  proved  that 
Collins  had  sat  in  these  old  seats ;  but  the  same  witness  stated 
that  many  strangers  sat  there  also,  and  that  the  vicar  and  the 

t  Cited  in  judgment  of  Chables,  J.  in  Stileman-Qibhard  v.   WUhinson 
(1896)  66  L.  J.  Q.  B.  215,  220.— B.  C. 
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lay  rector,  *and  one  Tooker,  had  closed  seats  in  the  chancel.      Morgan 

It  appeared  that  in  1809  the  steps  leading  from  the  aisle  to  the      Curtis. 

altar,  and  also  the  top  of  the  Communion  table,  had  been  repaired       [  •390  ] 

at  the  expense  of  the  parish.     The  present  Lord  Hood,  who  was 

examined  as  a  witness,  stated  that  he  sold  Catherington  House 

to  the  plaintiff  in  1803,  but  that  he  never  sold  the  pew  with  the 

property,  and  that  no  notice  was  taken  of  the  pew  at  the  time  of 

the  sale.     The  conveyance  from  Lord  Hood  to  the  plaintiff  was 

not  produced.     The  defendant  (who  was  admitted  to  be  the  lay 

rector)  called  no  witnesses,  but  contended  that  no  right  to  this 

pew,  either  by  prescription  or  faculty,  had  been  made  out ;  and 

the  cases  of  Stocks  v.  Booths  and  Griffith  v.  Matthew8,l  were 

cited.     The  learned  Judge  told  the  jury  that  there  was  no  doubt 

as  to  the  law  of  the  case,  which  had  been  laid  down  distinctly  by 

Mr.  Justice  Buller  in  Stocks  v.  Booth ;  that  he  was  of  opinion 

that  the  evidence  of  the  former  seats'  being  open  destroyed  the 

prescription ;  that  it  was  for  the  jury  to  say  upon  the  evidence 

whether  any  faculty  existed ;   but  that  if  any  faculty  had  been 

granted,  it  might  have  been  ascertained  by  application  to  the 

office  ;  and  that  it  would  require  strong  evidence  to  induce  a 

belief  that  the  Bishop  would  grant  a  faculty  to  erect  a  seat  in  a 

chancel  belonging  to  a  lay  or  a  clerical  rector.     The  jury  found 

a  verdict  for  the  defendant. 

In  Michaelmas  Term,  Merewether,  Serjt.,  obtained  a  rule  nisi 
for  a  new  trial,  on  the  ground  of  misdirection  and  that  the 
verdict  was  against  the  weight  of  evidence  ;  and  he  cited  Rogers 
V.  Brookes.^ 

Manning  (with  whom  were  Selwyn  and  Pollen)  now  shewed 
cause : 

This  case  falls  within  the  rule  laid  down  in  Griffith  v.  Matthews. 
That  was  a  claim  for  a  pew  in  the  chancel,  and  the  Court  held 
that  by  shewing  the  origin  of  an  enjoyment  for  thirty  years,  the 
prescriptive  *claim  was  destroyed.  Rogers  v.  Brookes  is  very  [  '391  ] 
distinguishable.  There  the  action  was  brought  against  a  mere 
wrong-doer,  and  not  as  here  against  the  lay  rector.    In  that  case 

t  1  B.  E.  244  (1  T.  R.  428).  §  1  T.  E.  431,  n. 

t  2  E.  E.  598  (5  T.  E.  296). 
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MoBOA»  also  the  Court  merely  decided  that  there  being  some  evidence  to 
Curtis.  go  to  the  jury,  and  the  jury  having  found  a  verdict  for  the 
plaintiff,  they  would  not  disturb  that  verdict.  So  here,  if  the 
jury  had  found  a  verdict  for  the  plaintiff,  the  Court  perhaps 
would  not  have  interposed  to  assist  the  defendant.  But  the  case 
having  been  properly  left  to  the  jury,  and  the  jury  having  come 
to  a  conclusion  which  was  warranted  by  the  evidence,  there  is  no 
ground  for  disturbing  the  verdict.  Supposing  that  the  jury  had 
power  to  presume  a  faculty,  they  were  not  bound  to  do  bo  ;  and 
although  the  leaning  of  Courts  was  formerly  in  favour  of  presump- 
tions, the  course  now  is  for  Judges  to  direct  juries  not  to  presume 
an  instrument  unless  under  all  the  circumstances  of  the  case  they 
actually  believe  that  the  particular  document  once  existed :  Livett 
V.  Wilson  A  Here  if  any  faculty  had  been  granted,  the  grant 
must  have  been  made  since  1773;  and  proof  of  its  existence 
might  have  been  obtained  by  applying  at  the  proper  office  of  the 
diocese  of  Winchester,  which  the  jury  knew  to  be  within  a  few 
minutes'  walk  of  the  place  where  the  Court  was  sitting, 

Merewether,  Serjt.,  and  Dampier,  in  support  of  the  rule : 

In  Livett  v.  Wilson  the  right  of  way  had  been  constantly 
disputed.  Here  the  usage  had  been  altogether  interrupted 
during  what  may  be  called  the  incumbency  of  three  lay  impro- 
priators. This  is  precisely  within  the  case  of  Rogers  v.  Brookes, 
where  the  Court  said  that  after  so  long  a  possession  they  would 
presume  anything  in  favour  of  the  rights. 

(Bayley,  J. :  There  the  pew  was  kept  locked  thirty-six  years.) 

Here  Lord  Hood  would  have  been  a  trespasser  in  erecting  the 
pew  if  he  had  no  right. 

(Bayley,  J. :   You  would  be  under  another  difficulty ;   if  the 

r  •892  ]      new  pew  was  built  *larger  than  the  old  seats,  the  presumption 

would  not  be  available  for  the  whole  of  the  pew.     The  difference 

between  an  open  and  a  closed  pew  is  so  strong,  that  the  probability 

I  3  Bing.  115;  10  Moore,  439.  And  see  Lopez  y.  Andrew ^  3  Man.  &  By. 
329,  n. 
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is  that  as  soon  as  the  party  had  ascertained  'his  rights  he  would      Morgan 
inclose.)  CuitTis.: 

Supposing  the  right  to  the  chancel  to  have  been  in  the  lay  rector, 
there  was  sufl&cient  here  to  authorise  the  jury  to  presume  a  grant 
from  him.  And  though  in  Cliffm'd  v.  Wicksj:  it  was  held  that 
the  grant  by  a  lay  impropriator  of  part  of  the  chancel  to  a  man 
and  his  heirs  and  assigns  was  not  valid,  that  decision  proceeded 
from  the  principle  that  such  an  interest  could  not  be  limited  to  a 
man  and  his  heirs.  There  is  a  case  in  Noy,  133,  t  which  shews 
that  a  man  may  have  a  seat  in  a  chancel  by  prescription,  and 
the  jury  may  presume  a  grant  by  the  lay  rector  with  the  assent 
of  the  ordinary. 

(Baylby,  J. :  There  must  be  a  faculty  to  enable  you  to  exclude 
the  parishioners.) 

Clifford  V.  Wicks  was  followed  up  by  Mainwaring  v.  Giles.^ 
Griffiths  V.  Matthews  is  clearly  distinguishable.  There  the  new 
seat  was  not  connected  with  the  pre-existing  right.  The  circum- 
stance of  the  old  seat's  being  open  does  not  destroy  the  prescriptive- 
right.  It  was  rather  a  question  of  comfort,  and  the  occupiers  of 
the  old  house  might  be  satisfied  with  an  open  seat.  The  pre- 
ponderance of  reason,  if  not  of  authority,  is  in  favour  of  the 
jurisdiction  of  the  ordinary  in  the  chancel  ;  and  the  church- 
wardens, by  whom  he  acts,  might  put  parishioners  in  the  pews 
in  the  chancel,  if  they  were  not  used  by  the  persons  to  whom 
they  belonged.  The  distinction  is  between  private  chancels, 
which  would  not  have  existed  had  they  not  been  built  by  the 
persons  to  whose  use  they  are  appropriated,  and  public  chancels 
in  which  the  altar  is  placed  for  the  use  of  the  parish  at  large. 

(LiTTLBDALE,  J. :  The  ordinary  has  the  full  use  of  the  public 
chancel  for  the  purposes  of  religion,  as  to  order  the  service  to  be 
read  there.) 

There  was  no  evidence  that  any  other  person  sat  in  Lord  Hood's 

seat  when  the  family  was  ♦there.  [  •393  J 

t  19  E.  E.  364  (1  B.  &  Aid.  498).  §  24  E.  E.  417  (5  B.  &  Aid.  356). 

X  Hall  V.  EHit. 

R.B. — VOL.  xxxn.  46 
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Morgan  (Baylby,  J. :  The  fact  of  enlarging  the  pew,  though  it  would 

CuETis.  not  of  itself  destroy  the  prescriptive  right,  might  operate  upon 
the  jury  as  to  the  existence  of  such  prescriptive  right ;  since,  if 
it  existed,  the  party  would  have  put  it  in  hazard  by  the  enlarge- 
ment.) 

The  lining  of  the  seats  was  a  species  of  repairs. 

(Bayley,  J. :  Lining  has  been  held  not  to  be  repairing ;  it  is 
what  has  been  called  by  the  plaintiff's  counsel  a  question  of 
comfort.  There  is  no  evidence  of  reputation  as  to  the  right  from 
persons  now  dead. 

LiTTLBDALB,  J.  I  It  is  not  Very  likely  that  the  occupier  of  a 
cottage  would  have  two  seats. 

Bayley,  J. :  In  Rogers  v.  Brooks  the  lock  was  considered  a 
very  strong  circumstance  to  shew  that  the  new  pew  was  built 
under  the  old  right.) 

It  was  said  that  it  did  not  appear  whether  Lord  Hood  had  paid 
anything  to  the  rector  for  burying  in  the  chancel.  But  that  was 
requiring  of  the  plaintiff  to  prove  a  negative. 

(Bayley,  J. :  The  right  of  sepulture  is  quite  distinct  from  the 
right  to  a  pew.  Besides  which  it  acts  both  ways  ;  for  supposing 
it  to  be  material,  no  evidence  was  given  of  the  exercise  of  any 
right  of  burial  in  respect  of  this  property  before  the  time  of  Lord 
Hood.  It  would  therefore  seem  to  be  a  concession  confined  to 
this  family.) 

Bayley,  J. : 

I  see  no  ground  for  objecting  to  the  manner  in  which  this  case 
was  left  for  the  consideration  of  the  jury.  The  plaintiff  was 
bound  to  make  out  a  title  by  prescription  or  by  a  grant  by  faculty. 
It  is  not  sufficient  to  say  that  under  somewhat  similar  circum- 
stances another  jury  came  to  a  different  conclusion.  We  are  to 
see  whether  there  was  evidence  to  warrant  the  conclusion  to 
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which  this  jury  has  come.     Where  you  have  an  inhabitant  in      Morgan 
a  parish,  the  probability  will  be  that  he  will  have  some  permanent       curtis. 
place  for  him  and  his  family  to  sit-  in.    A  person  occupying  a 
respectable  station  is  not  each  time  he  comes  to  church  to  wait 
till  the  clerk  or  sexton  allots  a  sitting  to  him.     So  if  a  person 
has  a  house  of  considerable  size  in  the  parish.    But  this  would 
arise  from  concession  or  actual  allotment.     *The  right  is  virtually       [  •so*  ] 
in  the  ordinary,   and  that  right  is  exercised  by  means  of  the 
churchwardens,  and  they  place  the  parishioners  in  the  different 
pews.    In  many  churches  this  power  is  never  exercised  by  the 
churchwardens,  and  particular  houses  and  particular  families  are 
allowed  to  have  permanent  pews.     The  pews  would  generally  go 
with  the  house ;  but  mere  occupation  alone  is  not  sufficient  to 
force  the  jury  to  find  a  right.    Lapse  of  time  was  a  circumstance 
which  the  jury  might  consider,  and  which  might  be  fairly  pressed 
upon  them.     But  the  plaintiff  here  has  all  his  title  deeds ;  and 
if  upon  searching  the  old  title  deeds  any  mention  of  this  right 
had  been  found,  the  jury  might  have  formed  their  conclusion 
accordingly.     It  is  no  uncommon  thing  to  introduce  the  specifica- 
tion of  a  pew  into  title  deeds,  and  this  is  done  with  two  objects ; 
to  have  a  sort  of  warranty  of  the  right  from  the  vendor,  and  to 
possess  documentary  evidence  of  the  right.     If  that  had  been 
required  in  the  present  instance  Lord  Hood  might  perhaps  have 
said,  I  will  not  put   it  into  the  conveyance,  because  it  is  not 
mentioned  by  the  older  deeds.     The  distinction  between  Rogers 
V.  Brooks  and  the  present  case  is  this,  that  there  the  plaintiff 
was  put  into  possession  by  the  clergyman  and  parish  officers 
when  the  church  was  rebuilt,  and  he  locked  the  pew  up ;  and  the 
Court  do  not  say  that  40  years  were  sufficient,  but  they  rely  upon 
the  locking  up  as  evidence  of  a  pre-existing  right.     The  jury  then 
came  to  that  conclusion,  and  perhaps  if  the  jury  had  come  to  the 
same  conclusion  in  this  case,  we  might  not  have  interfered  with 
their  finding,  but  if  this  was  purely  for  the  jury  and  there  is 
nothing  to  find  fault  with  in  the  direction  given  by  the  learned 
Judge  we  cannot  send  the  case  to  a  new  trial.    Perhaps  if  I  had 
been  on  the  jury,  I  should  have  come  to  the  same  conclusion, 
but  that  it  is  not  necessary  to  consider.    The  jury  were  asked 
whether  there  was  a  prescriptive  right,  or  whether  from  the 

46—2 
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Morgan  exclusive  possession  they  would  presume  a  faculty.  I  should  not 
Curtis,      l^&ve  presumed  a  faculty.     There  was  no  search  to  see  whether  a 

faculty  could  be  traced,  or  whether  there  was  any  defect  in  the 
[  •SDS  ]      records.     So  *if  there  had  been  a  grant  from  the  lay  rector,  the 

presumption  is,  that  the  grant  would  have  been  forthcoming. 

In  the  absence  of  such  evidence,  I  should  not  have  presumed  a 

faculty  or  a  grant. 

LiTTLEDALE,  J.  : 

I  see  no  objection  to  the  learned  Judge's  direction.  The 
question  of  prescription  was  left  to  the  jury.  Lord  Hood  had 
the  possession  and  perhaps  the  exclusive  possession,  and  if  the 
case  had  rested  there,  and  no  evidence  had  been  given  as  to  the 
origin  of  that  possession,  a  jury  would  in  ordinary  cases  presume  a 
prescriptive  right.  But  we  are  let  into  the  origin  of  this  posses- 
sion, and  we  have  no  statement  that  Collins  sat  there,  except 
from  a  person  who  states  that  other  persons  sat  there  also.  In 
the  absence  of  evidence  we  must  look  to  probabilities.  The  case 
is  much  too  vague  to  say  that  the  jury  were  bound  to  come  to  a 
different  conclusion.  I  do  not  say  that  the  jury  might  not  have 
come  to  a  different  conclusion.  If  any  faculty  had  existed,  it 
might  have  been  easily  found  in  the  Bishop's  Begister. 

Parke,  J. : 

I  think  we  ought  not  to  send  this  case  to  a  new  trial.  With 
respect  to  misdirection  the  case  was  left  to  the  jury  in  much  the 
same  terms  as  were  used  by  Mr.  Justice  Buller  in  Oriffitiis  v. 
Matthews^  and  in  Stocks  v.  Booth. I  It  is  not  a  ground  for 
sending  the  case  to  a  new  jury  that  every  point  has  not  been  left 
as  favorably  as  the  parties  may  have  wished. 

Ride  discharged. 

t  2  E.  E.  598  (5  T.  B.  296).  J  1  E.  E,  244  (1  T.  E.  428). 
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HESSE  V.  ALBERT.  i828, 

(3  Man.  &  Ry.  406—410.)  [  406  ] 

By  a  deed  of  separation,  after  reciting  an  agreement  by  the  husband 
to  allow  the  wife  250Z.  out  of  his  salary  as  a  searcher,  the  husband 
covenants  generally  to  pay  her  250/.  per  annum  during  her  life :  The 
covenant  is  controlled  by  the  recital,  and  dismissal  from  the  office 
justifies  non-payment  of  tiie  annuity. 

Covenant.  The  declaration  stated,  that  on  the  16th  of  October, 
1828,  at,  &c.,  by  a  certain  indenture  between  defendant  of  the 
one  part,  and  Sarah,  then  and  still  being  the  wife  of  the  said 
defendant,  and  the  said  plaintiff,  of  the  other  part  (profert),  after 
reciting  that  some  unhappy  *differences  had  arisen  between  the  [  *^07  ] 
defendant  and  Sarah  his  wife,  and  that  they  had  mutually  agreed 
to  live  separate  and  apart  from  each  other,  and  that  previously 
to  such  separation  the  defendant  had  consented  thereto,  and  had 
also  proposed  and  agreed,  that  out  of  the  salary  which  he  then 
enjoyed  as  a  searcher  in  his  Majesty's  Customs,  he  would  allow 
and  pay  the  said  Sarah  his  wife,  during  the  time  he  so  held  his 
said  situation,  for  the  better  support  and  maintenance  of  her  the 
said  Sarah  and  their  children,  Isabella,  Emma  Maria,  and 
Adelaide,  during  the  time  his  children  should  live  with  the  said 
Sarah  his  wife,  and  remain  unmarried,  2502.,  clear  of  all  taxes, 
charges,  and  deductions,  payable  to  her  in  such  manner  as 
thereinafter  mentioned,  subject  to  the  proviso  thereinafter  con- 
tained respecting  payment  of  the  said  annuity,  the  defendant,  in 
pursuance  of  his  said  proposal  and  agreement,  did  thereby  for 
himself,  his  executors  and  administrators,  covenant  with  the  said 
plaintiff,  his  executors,  administrators,  and  assigns,  that  it  should 
be  lawful  for  the  said  Sarah,  and  that  he  the  said  defendant 
would  permit  and  suffer  her  the  said  Sarah,  from  time  to  time 
and  at  all  times  from  thenceforth,  during  her  natural  life,  to  live 
separate  and  apart  from  him,  and  to  reside  and  be  in  such  place 
and  places,  family  and  families,  and  with  such  relations,  friends, 
and  other  persons,  and  to  follow  and  carry  on  such  trade  and 
business  as  the  said  Sarah  from  time  to  time,  at  her  will  and 
pleasure,  notwithstanding  her  then  coverture,  as  if  she  were  a 
feme  sole  and  unmarried,  should  think  fit ;  and  that  the  said 
defendant  should  not  nor  would,  at  any  time  or  times  thereafter, 
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HS98E  sue  her  the  said  Sarah  in  the  EcclesiaBtical  Court,  or  any  Court, 
albbrt.  for  living  separate  and  apart  from  him,  or  compel  her  to  cohabit 
with  him,  or  to  sue,  molest,  disturb,  or  trouble  her  for  such  living 
separate  and  apart  from  him,  or  any  other  person  or  persons 
whatsoever,  for  receiving,  harbouring,  or  entertaining  her ;  nor 
should  nor  would,  without  the  consent  of  her  the  said  Sarah, 
visit  her,  or  knowingly  come  into  any  house  or  place  where  she 

[  •408  ]  *might  dwell,  reside,  or  be,  or  send  or  cause  to  be  sent  any  letter 
or  message  to  her ;  nor  should  nor  would  at  any  time  thereafter 
claim  or  demand  any  of  the  moneys,  rings,  jewels,  plate,  clothes, 
linen,  woollen,  household  goods,  or  stock  in  trade,  which  she 
the  said  Sarah  then  had  in  her  custody  or  possession,  or  which 
she  should  or  might  thereafter  buy  or  purchase,  or  which  should 
be  devised  or  given  to  her,  or  she  should  otherwise  acquire  ;  and 
that  she  should  and  might  enjoy  and  absolutely  dispose  of  the 
same  as  if  she  were  B,feme  sole  and  unmarried  :  and  that  he  the 
said  defendant,  his  executors  or  administrators,  or  some  or  one 
of  them,  should  and  would  well  and  truly  pay  unto  the  said 
Sarah  or  her  assigns,  during  the  term  of  her  natural  life,  for  and 
towards  her  better  support  and  maintenance  and  education  of  the 
said  children,  one  annuity  or  clear  yearly  sum  of  250/.,  free  and 
clear  of  all  taxes,  charges,  and  deductions  whatsoever ;  the  said 
annuity  or  yearly  sum  of  250Z.  to  be  paid  and  payable  to  the  said 
Sarah  and  her  assigns  during  her  natural  life,  at  or  upon  the 
15th  day  of  January,  the  15th  day  of  April,  the  15th  day  of  July, 
and  the  15th  day  of  October,  or  within  ten  days  next  after,  in 
every  year,  by  four  equal  proportions,  the  first  quarterly  payment 
thereof  to  be  begun  and  be  made  on  the  day  of  the  date  of  the 
said  indenture,  or  within  ten  days  then  next  following.  In 
consideration  of  which  250Z.  per  annum  so  thereby  made  payable 
to  the  said  Sarah  as  aforesaid,  she  the  said  Sarah  had  agreed  to 
accept  and  take,  in  full  satisfaction  for  her  support  and  mainte- 
nance, and  all  alimony  whatsoever,  during  her  coverture,  and 
also  for  the  maintenance,  support,  and  education  of  her  said 
children.  Proviso  for  deducting  any  debts  which  defendant 
might  be  compelled  to  pay.  Proviso  also,  that  in  case  any  or 
either  of  the  said  children  should  die  or  be  married  during  the 
lifetime  of  the  said  Sarah,  then  and  in  every  such  case  so  much 
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of  the  said  annuity  or  yearly  sum  of  2501.,  payable  as  aforesaid,        Hesse 

to  wit,  the  sum  of  25L,  should  be  abated  and  deducted  out  of  the      alb^bt. 

said  250/.,  as  being  the  particular  *share  of  such  child  so  dying       [  '^09  ] 

or  marrying  as  aforesaid.    Proviso,  that  the  deduction  in  all  or 

any  of  the  events  of  the  said  children  so  marrying  or  dying  should 

not  be  greater  than  100/.  per  annum,  it  being  the  agreement  and 

intention  of  the  said  parties,  that  in  any  case  the  said  Sarah 

should  not  receive  a  less  allowance  or  annuity  than  150/.  per 

annum.     And  defendant  for  himself,  bis  heirs,  &c.,  for  the  true 

and   faithful   performance  on  his  part,   of  all  and  every  the 

covenants,  &c.,  did  thereby  bind  himself  in  the  penal  sum  of 

1,000/.  to  be  recovered  in  &c.,  as  ascertained  and  liquidated 

damages,  and  not  as  a  nominal  penalty.!     Averment,  that  from 

the  time  of  making  the  indenture,  defendant  and  Sarah  his  wife 

have  lived  and  still  do  live  separate  and  apart  from  each  other, 

and  that  after  the  making  of  the  said  indenture,  and  before  the 

sum  of  56/.  58.  hereinafter  mentioned,  became  due,  to  wit,  on  &c. 

at  &c.,  one  of  the  children,  to  wit,  the  said  Emma  Maria  married 

a  certain  person,  to  wit,  one  Mr.  Peppercorn,  and  that  neither  of 

the  other  children  have  at  any  time  intermarried  with  any  person ; 

and  that  from  the  time  of  the  making  of  the  said  indenture,  and 

until  the  said  Emma  Maria  married  as  aforesaid,  all  the  children 

lived  with  the  said  Sarah,  and  continually  since  the  marriage  of 

the  said  Emma  Maria  the  other  children  have  lived  with  the  said 

Sarah,  to  wit,  at  &c.     Nevertheless  the  said  plaintiff  in  fact 

saith,   that  after  the  making  of  the   said  indenture,   to  wit, 

18th  January,  1828,  at  &c.,  a  large  sum  of  money,  to  wit,  56/.  5«. 

of  the  annuity  or  yearly  sum  of  250/.  for  one  quarter  of  a  year 

ending  on   &c.,  after  making  and  allowing  such  deduction  on 

account  of  the  said  Emma  Maria  as  aforesaid,  became  and  was 

due  from  defendant,  and  still  is  in  arrear  and  unpaid,  and  hath 

not  been  paid  or  satisfied  by  defendant  to  the  said  Sarah,  or 

otherwise  howsoever,  although  ten  days  from  the  day  and  year 

last  aforesaid  have  elapsed  ;  nor  hath  defendant  paid  or  satisfied 

the  said  sum  of  1,000/.  or  any  part  thereof ;  and  *the  same  is       [  '^lo  ] 

f  As  to  the  effect  of  this  clause  Mann.  N.  P.  Digest,  2nd  edit.  230 ; 
see  Barton  v.  Olover,  17  E.  B.  601  Astley  v.  Weldm,  5  B.  B.  618  (2 
(Holt,   N.  P.  43);   Baker  v.    Wehh,      Bos.  &  P.  346). 
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Hessb  still  due  and  unpaid  and  unsatisfied,  contrary  &c.  Plea,  first, 
Albert,  ^o^  ^^^  factum.  Secondly,  that  after  the  making  of  the  said 
indenture  and  before  the  said  15th  day  of  January,  1828,  in  the 
said  breach  of  covenant  mentioned,  atid  before  the  said  sum  of 
66/.  58.  in  the  said  breach  of  covenant  also  mentioned^  or  any 
part  thereof  became  payable,  as  in  the  said  declaration  is 
supposed,  to  wit,  on  the  19th  day  of  November,  1827,  to  wit, 
at  &c.  the  said  defendant  ceased  to  hold  and  tvas  deprived  of  the 
situation  of  a  searcher  in  his  Majesty's  Customs  and  of  the  salary 
belonging  to  such  office,  and  continually  from  the  day  and  year 
last  aforesaid  until  and  at  &c.  after  the  commencement  of  this 
suit,  he  the  said  defendant  hath  wholly  ceased  to  hold  or  enjoy 
such  situation  or  the  salary  thereunto  attached,  to  wit,  at  <&c., 
and  this  &c.  Third  plea  as  the  second,  but  omitting  the  words 
in  italics.  General  demurrer  to  the  second  and  third  pleas ;  and 
joinder. 

Curwood,  for  the  plaintiff : 

The  covenant  is  absolute,  and  nothing  in  the  previous  recital 
can  controul  it.  It  cannot  be  said  that  the  wife  was  to  starve  if 
the  defendant  should  lose  his  situation. 

Baylby,  J. : 

We  are  bound  to  look  at  the  whole  of  the  instrument  together. 
The  defendant  covenants  to  pay  this  annuity  generally ;  the 
agreement  was  for  making  it  payable  out  of  the  salary ;  which 
has  ceased,  not  from  any  act  on  the  part  of  the  defendant.  Upon 
an  instrument  so  framed,  I  am  of  opinion  that  the  party  is  not 
liable  when  the  fund  is  taken  away. 

The  other  Judges  concurred. 

Judgment  for  the  defendant. 
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IN  THE  COURT  OF   EXCHEQUER. 


ROGERS   V.   PRICE,   Executor. 

(3  Younge  &  Jervis,  28—38.) 

An  executor  who  has  assets  sufficient  for  that  purpose,  is  liable,  upon 
an  implied  promise,  to  pay  for  a  funeral  suitable  to  the  degree  of  his 
testator,  furnished  by  the  directions  of  a  third  person. 

Assumpsit  by  the  plaintiff  against  the  defendant,  executor  of 
Davies,  for  work  and  labour  as  an  undertaker  and  materials 
furnished  for  the  funeral  of  Davies.     Plea,  non  assuvipait. 

At  the  trial,  which  took  place  before  Gaselee,  J.,  at  the  Hereford 
Summer  Assizes,  1828,  it  appeared  that  the  testator  died  in 
Wales,  at  the  house  of  his  brother,  who,  thereupon,  sent  for  the 
plaintiff,  an  undertaker  residing  at  a  distance.  The  plaintiff 
afterwards  furnished  the  funeral,  and  the  brother  of  the  deceased 
attended  it  as  chief  mourner.  It  was  admitted  that  the  funeral 
was  suitable  to  the  degree  of  the  deceased.  Upon  these  facts, 
there  being  no  evidence  of  any  contract  made  by  the  defendant, 
or  that  he  knew  of  the  funeral  until  after  it  had  taken  place  :  the 
learned  Judge  was  of  opinion  that  the  plaintiff  was  not  entitled 
to  *recover,  and  directed  a  nonsuit,  with  leave  to  enter  a  verdict 
for  the  plaintiff  for  30/.,  if  this  Court  should  think  him  entitled 
to  recover. 

In  Michaelmas  Term  last,  Ritsselly  Serjt.,  in  pursuance  of 
this  leave,  obtained  a  rule  calling  upon  the  defendant  to  shew 
cause  why  the  nonsuit  should  not  be  set  aside,  and  a  verdict 
entered  for  the  plaintiff  for  30Z. 

[After  argument  upon  this  rule :] 

G ARROW,  B. : 

It  would,  in  my  opinion,  have  been  more  satisfactory,  if  this 
case  had  been  submitted  to  the  consideration  of  a  jury,  to  inquire 
upon  whose  credit  the  funeral  was  provided ;  but,  that  course 
not  having  been  pursued,  we  must  dispose  of  this  rule  in  its 
present  form.  I  am  of  opinion  that  the  plaintiff  is  entitled  to 
recover,  and  that  therefore  this  rule  must  be  made  absolute. 


1829. 

Excheqtber  of 
Pleas. 

[28] 


[•29] 


[34] 
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RooEBs  The  simple  question  is,  notwithstanding  many  ingenious  views  of 
Price.  the  case  have  been  presented,  who  is  answerable  for  the  expenses 
of  the  funeral  of  this  gentleman  ?  In  my  opinion  the  executor 
is  liable.  Suppose  a  person  to  be  killed  by  accident  at  a  distance 
from  his  home ;  what,  in  such  a  case,  ought  to  be  done  ?  The  com- 
mon principles  of  decency  and  humanity,  the  common  impulses 
of  our  nature,  would  direct  every  one,  as  a  preliminary  step,  to 
provide  a  decent  funeral,  at  the  expense  of  the  estate  ;  and  to  do 
that  which  is  immediately  necessary  upon  the  subject,  in  order 
to  avoid  what,  if  not  provided  against,  may  become  an  incon- 
venience to  the  public.  Is  it  necessary  in  that  or  any  other  case 
to  wait  until  it  can  be  ascertained  whether  the  deceased  has  left 
a  will,  or  appointed  an  executor ;  or,  even  if  the  executor  he 
known,  can  it,  where  the  distance  is  great,  be  necessary  to  have 
communication  with  that  executor  before  any  step  is  taken  in  the 
performance  of  those  last  offices  which  require  immediate  atten- 
tion ?  It  is  admitted  here  that  the  funeral  was  suitable  to  the 
degree  of  the  deceased,  and  upon  this  record  it  must  be  taken 
that  the  defendant  is  executor  with  assets  sufficient  to  defray  this 
demand ;  I  therefore  think  that,  if  the  case  had  gone  to  the  jury, 
[  *'^o  ]  they  *would  have  found  for  the  plaintiff,  and  that  therefore  this 
rule  should  be  made  absolute. 

HuLLOCK,  B. : 

I  concur  in  thinking  that,  under  the  circumstances  detailed  in 
this  case,  the  defendant  is  liable,  and  that  therefore  this  rule 
should  be  made  absolute.  The  argument  on  the  part  of  the 
defendant  has  taken  a  very  wide  and  extended  range,  and  embraced 
a  variety  of  topics,  many  of  which  are  of  considerable  difficulty, 
but  upon  which  it  is  unnecessary  in  this  case  to  express  any 
opinion.  The  question  is,  whether  an  executor,  (which,  upon 
this  record,  I  assume  the  defendant  to  be),  with  assets,  is  answer- 
able in  point  of  law  for  the  funeral  expenses  of  his  testator,  in 
the  absence  of  evidence  to  charge  any  other  individual.  We  are 
not  required  in  this  case  to  decide  whether  an  undertaker  has  a 
right  to  bury  any  body  that  is  kept  uninterred  for  any  length  of 
time ;  or  whether  one  who  voluntarily  performs  these  offices  is 
entitled  to  recover ;  or  whether,  where  express  orders  are  given. 
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the  party  giving  those  orders  is  answerable  for  them  :  because  in  Booebs 
my  opinion  those  questions  do  not  here  arise.  I  do  not  think  pbice. 
that  in  this  case  there  is  any  evidence  to  shew  that  the  plaintiff 
acted  upon  the  credit  of  the  brother  of  the  deceased.  He  might 
have  said,  I  will  have  somebody  to  whom  I  may  look  for  payment 
before  I  will  proceed ;  but  of  that  there  is  no  evidence,  and  we 
therefore  must  infer  that  no  such  understanding  took  place.  In 
every  case  the  undertaker  must  be  sent  for,  but  that  is  not  giving 
an  order  so  as  to  create  a  liability :  he  must  in  every  case  be 
apprised  of  the  death,  but  that  will  not  render  the  party  who 
makes  the  communication  answerable,  any  more  than  in  the 
case  of  casual  poor,  to  which  allusion  has  been  made.  It  is  then 
said,  that,  if  a  contract  be  implied,  it  must  in  this  case  be,  to 
defray  the  expenses  of  a  funeral  suitable  to  the  degree  of  the 
testator.  I  do  not  think  that  it  is  necessary  to  enter  *upon  that  [  •se  ] 
point.  An  undertaker  is  not  to  indulge  in  speculations  on  the 
amount  of  the  estate  of  the  deceased ;  but  we  must,  upon  the 
admission  at  the  trial,  assume  this  to  be  a  funeral  such  as  in 
ordinary  cases  would  be  required.  There  is  another  objection 
made,  viz.  that  this  defendant  is  sued  as  executor,  and  that  there- 
fore it  was  incumbent  upon  the  plaintiff  to  prove  him  to  be  an 
executor.  I  agree  that  there  would  be  a  difiSculty  in  pleading 
plene  administravit,  but  still,  inasmuch  as  the  liability  of  the  defen- 
dant arises  in  this  case  out  of  two  circumstances,  his  character, 
and  his  ability  to  pay,  I  am  not  sure  that  he  might  not  have 
shewn  the  want  of  assets  under  the  general  issue,  but  at  all 
events,  it  would  be  more  prudent  to  plead  that  fact.  This  is  a 
difficulty  which  does  not  very  often  occur.  This  obligation  does 
not  arise  in  respect  of  an  act  during  the  lifetime  of  the  testator, 
but  of  an  implied  obligation  arising  out  of  the  situation  of  the 
executor  with  reference  to  his  character  and  the  estate  of  his 
testator.  It  is  also  said,  that  the  executor  is  not  bound  to  bury 
the  dead  within  a  certain  time.  That  question  does  not  arise  in 
this  case.  If  the  executor  had  kept  the  body  unburied,  and  the 
undertaker  had  come  and  said  I  insist  on  burying  it,  he  could 
not  have  recovered.  But  there  is  no  evidence  here  that  the 
person  by  whom  this  body  was  interred  knew  whether  there  was 
or  was  not  an  executor.     It  is  the  duty  of  the  executor  to  dispose 
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RoGEBs  of  the  testator  in  the  usual  manner,  viz.  by  burying  him.  It  is 
Price.  T^ot  that  sort  of  duty  which  can  be  enforced  by  mandamus  or  other 
proceedin<Ts  at  law;  but  it  is  a  duty  which  decency  and  the 
interest  of  society  render  incumbent  upon  the  executor.  The  case 
of  Tu{ficell  V.  Heyman^\  is  precisely  similar  to  the  present,  and 
I  for  one  should  have  great  difficulty  in  departing  from  an 
authority  with  which  the  feelings  of  all  mankind  must  so  fully 
concur.  The  instance  alluded  to,  of  the  liability  of  parish  officers 
f  •37  ]  in  respect  of  casual  poor,  appears  to  me  to  be  a  *strong  authority 
in  support  of  the  doctrine  in  the  former  case ;  because  in  like 
manner  an  implied  contract  may  in  this  case  be  inferred,  on  the 
part  of  the  executor,  from  the  obligation  imposed  upon  him  with 
reference  to  his  character  and  the  estate  of  his  testator. 

Vaughan,  B.  : 

I  agree  in  the  judgment  which  has  been  delivered  by  my  learned 
brothers,  and  shall  make  but  few  observations  upon  the  case. 
Looking  to  the  record,  I  must  assume  that  the  defendant  is  execu- 
tor, and  has  assets  sufficient  to  pay  this  debt.  I  should  certainly 
have  been  better  satisfied,  if,  at  the  trial,  it  had  been  left  to  the 
jury  to  say  whether  the  plaintiff  performed  the  contract  upon  the 
credit  of  any  other  person ;  because,  if  that  was  the  case,  I  am 
of  opinion  that  the  executor  would  not  be  liable.  That  course 
was  not  however  pursued,  and  upon  this  report  we  are  at  liberty 
to  infer  that  it  was  not  done  upon  the  credit  of  any  third  person. 
The  discussion  then  resolves  itself  into  a  mere  question,  whether 
an  executor  is  liable  to  pay  the  funeral  expenses  of  the  testator, 
where  he  has  assets  and  no  unnecessary  expense  is  incurred.  I 
do  not  consider  this  as  a  duty  of  imperfect,  but  one  of  imperative 
obligation.  It  is  not  pretended  that  there  was  in  this  case  any 
opportunity  to  consult  the  executor,  who  lived  at  a  distance  ;  and 
what  under  such  circumstances  could  be  done,  if  the  defendant 
is  not  liable  ?  The  dictum  of  Lord  Chief  Justice  Holt  is  expressly 
at  variance  with  the  opinion  of  Lord  Ellenbobough,  and,  were 
it  necessary,  I  should  feel  no  difficulty  in  assenting  to  the  latter 
authority  ;  but  it  is  not  necessary  to  draw  any  comparison  between 
the  two  cases,  because,  from  the  note  of  the  former,  it  does  not 
t  13  R.  R.  810  (3  Camp.  298). 
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appear  under  what  circumstances  that  opinion  was  delivered.      Booebs 
The  latter  is  a  case  precisely  applicable  to  the  present,  acquiesced       pbice. 
in  by  the  counsel,  and  confirmed,  if  confirmation  were  required, 
by  the  opinion  *of  the  Chief  Justice  of  the  Court  of  Common       [  'SS  ] 
Pleas.     I  consider  the  burial  of  the  dead  to  be  a  clear  obligation 
upon  the  executor,  and  think  that  he  is  liable  for  the  expenses 
incurred,  if  in  his  absence  that  duty  be  performed  for  him  by 
another. 


liule  absolute. 


THE  CROMFORD  and  HIGH  PEAK   RAILWAY         ^ 

Pleas 

[80] 


COMPANY  V.   LACEY.t  ^^^^-^f 

'  Pleas. 

(3  Yoiinge  &  Jervis,  80—90.) 


An  Act  of  Parliament,  6  Geo.  lY.  c.  xxx.,  to  enable  a  company  to 
form  a  railway,  prescribed  the  form  of  action  against  the  proprietors  for 
calls,  and  enacted,  that  it  shbuld  only  be  necessarj'  to  prove  that  the 
defendant  was  a  proprietor,  and  that  the  calls  had  been  made  in  pur- 
suance of  the  Act;  it  also  recited,  that  a  sum  of  money  had  been 
subscribed  by  the  proprietors,  under  a  contract  binding  their  heirs; 
whereas,  in  fact,  that  sum  had  not  been  subscribed,  and  no  contract 
under  seal  had  been  executed  by  the  proprietors :  Held,  that  a  defendant 
who,  with  a  knowledge  of  the  mis-recital,  had  paid  previous  calls  and 
acted  as  a  proprietor,  was  estopped  from  questioning  the  validity  of  the 
Act  upon  the  ground  of  the  mis-recital ;  and  that  it  was  not  incumbent 
upon  the  plaintiffs  to  shew  that  the  defendant  had  executed  a  contract 
under  seal,  in  order  to  prove  that  he  was  a  proprietor  within  the 
meaning  of  the  Act. 

Debt  for  calls.     Plea,  nil  debet. 

By  the  statute  6  Geo.  IV.  c.  xxx.  intituled,  An  Act  for  making 
and  maintaining  a  railway,  or  tram  road,  from  the  Cromford 
Canal,  at  or  near  to  Cromford,  in  the  parish  of  Worksworth,  in 
the  county  of  Derby,  to  the  Peak  Forest  Canal,  at  or  near  Whaley, 
(otherwise  Yardley  cum  Whaley)  in  the  county  palatine  of  Chester, 
it  is  enacted,  that  certain  persons,  amongst  whom  the  defendant 
is  named,  and  all  other  persons  who  shall  hereafter  become  sub- 
scribers, shall  be  united  into  a  company,  for  the  purpose  of 
carrying  the  Act  into  effect ;  (s.  45),  that  all  and  every  body  and 
bodies  politic,  corporate,  or  collegiate,  or  other  person  or  persons, 
who  shall,  by  virtue  of  this  Act,  have  subscribed  for  or  shall 

t  Cited  in  the  judgment  of  Q.  B.  305,  308.  And  see  Zee  v.  Bude 
LlNDLEY,  J.  in  Porto/  v.  Emmens  and  Torr in gtoji  By,  Co.  [ISI I)  Ij.  "R.  6 
(1876)  1  C.  P.  D.  201,  210,  45  L.  J.      C.  P.  at  p.  582,  perWiLLES,  J.— B.C. 
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become  entitled  to,  and  be  in  actual  possession  of,  one  or  more 
shares  in  the  undertaking,  his  respective  successors,  &c.,  shall 
be  deemed  a  proprietor  of  every  such  share,  <fec. ;  (s.  70),  "  that, 
in  any  action  to  be  brought  by  the  said  Company  against  any 
owner  or  owners  of  any  share  or  shares  in  the  said  undertaking, 
to  recover  any  sum  or  sums  of  money  due  and  payable  to  the 
said  Company  for  or  by  reason  of  any  call  or  calls  made  by  virtue 
of  this  Act,  it  shall  be  sufficient  for  the  said  Company  to  declare 
and  allege,  that  the  defendant  or  defendants  being  proprietor  or 
proprietors  of  such  or  so  many  share  or  shares  in  the  said  under- 
taking, is  or  are  indebted  to  the  said  Company,  in  such  sum  or 
sums  of  money  as  the  call  or  calls  in  arrear  shdll  amount  to,  for 
such  and  so  many  call  or  calls  of  such  and  so  many  sums  of 
money,  upon  such  or  so  many  share  or  shares  belonging  to  the 
*said  defendant  or  defendants,  as  the  case  may  happen  to  be; 
whereby,  an  action  hath  accrued  to  the  said  Company  by  virtue 
of  this  Act,  without  setting  forth  the  special  matter ;  and,  on  the 
trial  of  such  action,  it  shall  only  be  necessary  to  prove  that  the 
defendant  or  defendants,  at  the  time  of  making  such  call  or  calls, 
was  or  were  a  proprietor  or  proprietors  of  some  share  or  shares 
in  the  said  undertaking,  and  that  such  call  or  calls  was  or  were 
in  fact  made,  and  that  such  notice  thereof  was  given,  as  directed 
by  this  Act,  without  proving  the  appointment  of  the  Committee 
who  made  such  call  or  calls,  or  any  other  matter  whatsoever ; 
and  the  said  Company  shall  thereupon  be  entitled  to  recover 
what  shall  appear  due,  unless  it  shall  appear  that  any  such  call 
exceeded  20Z.  for  every  sum  of  lOOZ.,  or  was  made  within  the 
distance  of  two  calendar  months  from  the  last  preceding  call,  or 
without  notice  given  in  any  newspaper  as  aforesaid." 

And  by  s.  121,  after  reciting  "  Whereas,  the  probable  expense 
of  making  the  said  railway,  tram-road,  and  other  works  hereby 
authorised  to  be  made,  will  amount  to  a  sum  of  164,400/.,  which 
sum  is  already  subscribed  by  several  persons,  under  a  contract, 
binding  themselves,  their  heirs,  executors,  administrators,  and 
assigns,  for  the  payment  of  the  sum  or  sums  by  the  subscribers 
respectively,  be  it  enacted,  that,  from  and  after  the  passing  of 
this  Act,  it  shall  and  may  be  lawful  for  the  said  Company  to 
proceed  in  the  execution  thereof." 
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At  the  trial,  before  Beet,  Ch.  J.,  at  the  Derby  Summer  Assizes,     Cromfobd 

Railway  Co 
1828,  the  plaintiffs  produced  two  letters  from  the  defendant,  the  r. 

one,  dated  10th  December,  1824,  to  the  Clerk  of  the  Company,  Laoby. 
desiring  ten  shares,  and  the  other,  dated  9th  May,  1826,  to  the 
Treasurer  of  the  Company,  inclosing  150Z.,  as  due  on  the  third 
and  fourth  calls  ;  and  then  proved  that  four  subsequent  calls  had 
been  duly  made,  amounting  in  the  whole  upon  the  ten  shares  to 
the  sum  of  3002.,  which  the  defendant  had  not  paid.  It  appeared 
*upon  the  cross-examination  of  the  plaintiffs'  witnesses,  that  no  [  •82  ] 
contract  under  seal  had  been  executed  by  the  proprietors,  although 
a  contract  had  been  signed,  by  which  they  agreed  to  bind  their 
heirs ;  and  that,  at  the  commencement  of  the  action,  the  sum  of 
164,400Z.  had  not  been  subscribed.  Upon  this  it  was  objected, 
that  the  Act  of  Parliament  had  been  obtained  by  false  representa- 
tion, the  sum  required  not  having  been  subscribed,  and  no  con- 
tract having  been  signed  which  could  bind  the  heirs  of  the 
subscribers  ;  and  that  the  only  mode  of  proving  the  defendant  to 
be  a  proprietor,  was  by  shewing  that  he  had  subscribed  a  contract 
binding  his  heirs.  The  learned  Chief  Justice  reserved  the  point, 
giving  the  defendant  leave  to  move  to  enter  a  nonsuit ;  and  the 
jury  found  a  verdict  for  the  plaintiffs. 

In  pursuance  of  this  leave,  Deninan,  in  Michaelmas  Term, 
obtained  a  rule  nisi,  to  enter  a  nonsuit,  renewing  the  objections 
urged  at  the  trial,  and  citing  the  case  of  The  Thames  Tunnel 
Company  v.  Sheldon. \ 

Clarke,  Campbell^  and  Balguy,  shewed  cause  : 
The  70th  section,  which  gives  the  form  of  action,  points  out 
the  evidence  which  must  be  adduced  by  the  plaintiffs ;  and  the 
simple  question  under  that  section  is,  whether  the  defendant  was 
or  was  not  a  proprietor.  He  is  stated  to  be  a  proprietor,  by  name, 
in  the  Act,  and  admits  that  he  is  so  by  paying  the  previous  calls. 
Suppose  that,  upon  the  day  of  trial,  he  had  said,  I  am  a  pro- 
prietor, that  would  have  been  sufiScient,  under  this  section,  to 
entitle  the  plaintiffs  to  recover.  The  payment  of  his  calls  would 
have  estopped  the  Company  from  disputing  his  title  as  proprietor ; 
there  must  be  a  reciprocity,  and  therefore,  by  the  same  Act,  he 

t  6  B.  &  C.  341, 


786 


1829.    EX.    3  YOUNGE  &  JEB.  82—84. 


[r.r. 


CBOMFOnD 

BailwayCo. 

r. 

Lacey. 

[•83] 


is  precluded  from  denying  it.  Was  it  then  competent  for  the 
defendant  to  impeach  the  validity  of  the  Act  of  Parliament,  by 
proving  that  no  contract  under  seal  was  executed  ?  The  12l8t 
section  recites,  that  a  certain  ^sum  of  money  had  been  subscribed 
by  the  proprietors  under  a  contract  binding  their  heirs ;  and  it 
is  said,  because  no  such  contract  in  fact  existed,  that  the  Act  of 
Parliament  is  nugatory.  Acts  of  Parliament  not  unusually  pro- 
vide  that  until  a  certain  sum  of  money  shall  h^  subscribed,  the 
proprietor  shall  not  act.  That  was  the  case  of  The  Thames 
Tunnel  Company  v.  Sheldon^  but  here  it  is  expressly  stated,  that 
the  sum  has  been  subscribed ;  and  the  question  is,  whether  the 
defendant,  who  is  a  party  to  the  Act,  can  annihilate  the  Company 
by  shewing  that  the  statute  is  void.  Even  were  this  a  deed,  the 
defendant  would  be  bound  by  it ;  for  a  deed,  notwithstanding 
such  a  defect,  would  be  binding  upon  the  parties  and  their  privies, 
although  not  binding  upon  strangers.  The  defendant  is,  there- 
fore, estopped  by  the  recital  in  the  Act  from  shewing  that  no 
such  contract  existed,  and  cannot  insist  that  the  Act  is  void,  and 
that  the  Company  is  a  nullity.  Besides,  the  subject-matter  of 
the  contract  is  personal  property,  with  which  the  heirs  have  no 
concern. 


[•84] 


Denman  and  Reader,  in  support  of  the  rule : 

The  Company  in  question  is  the  mere  creature  of  the  Legisla- 
ture, and,  unless  the  Act  of  Parliament  be  binding,  has  no  legal 
authority,  or  even  existence.  Now,  the  Act  in  question  proceeds 
upon  a  fraud  and  misrepresentation,  and  therefore  is  inoperative 
for  all  purposes.  By  the  standing  orders  of  both  Houses  of  Parlia- 
ment, no  bill  of  this  description  is  permitted  to  pass,  until  a  certain 
proportion  of  the  necessary  fund  has  been  raised.  This  regulation 
was  made  in  order  to  protect  the  parties  whose  property  might  be 
materially  injured,  if  works  of  this  description  were  commenced, 
without  the  means  of  completing  them.  It  is  said,  however,  that 
the  defendant  is  estopped  by  the  recital  from  disputing  that  the 
money  has  been  subscribed,  and  that  it  was  sufficient  to  shew 
alunide  that  he  was  a  proprietor.  Admitting  that  that  would 
prima  facie  have  *been  sufficient,  still  it  was  competent  for  the 
defendant  to  shew  that  the  Act  proceeded  upon  a  misrepresenta- 
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tion  or  mistake,  and  it  cannot  be  contended  that  he  is  bound    g^omfobd 
by  the  recital,  if  that  can  satisfactorily  be  proved  to  be  false.  r. 

Suppose  a  recital  to  be  introduced,  that  A.  was  a  willing  party  to  I^^oby. 
an  Act  of  this  description,  which,  although  a  public  Act,  is  merely 
in  the  nature  of  a  solemn  contract  between  individuals,  by  which 
his  interest  would  be  prejudiced ;  would  it  not  be  competent  for 
him  to  prove  the  fraud  of  that  recital,  and  to  dispute  the  validity 
of  that  statute?  But,  admitting  that  the  Act  of  ParUament 
relieves  the  Company  from  the  proof  of  any  thing  beyond  the 
single  fact  that  the  defendant  was  a  proprietor,  there  is  no 
evidence  that  he  was  a  proprietor  within  the  meaning  of  the 
Act.  Taking  all  the  clauses  together,  it  is  the  manifest  intention 
of  the  Legislature  that  the  proprietors  should  be  those  who  had 
subscribed  the  contract  under  the  121st  section,  viz.  a  contract 
binding  themselves  and  their  heirs.  Has  the  defendant  sub- 
scribed such  a  contract?  It  is  clear  that  he  has  not,  for  no 
instrument  would  have  that  effect  but  a  contract  under  seaU 
which  does  not  exist.  The  object  of  the  Act  was  to  protect  the 
interest  of  those  who  might  be  affected  by  the  undertaking,  for 
which  purpose  all  the  property  of  the  proprietors  was  to  be  liable, 
and  the  question  is  not  affected  by  the  nature  of  the  property 
which  the  proprietors  took  in  the  shares.  The  case  of  The 
Thames  Tunnel  Company  v.  Sheldon  is  in  point  to  shew  that  it 
is  immaterial  what  acts  the  defendant  may  have  done  with 
reference  to  the  undertaking,  provided  the  Act  of  Parliament  has 
not  been  complied  with.  In  that  case  the  defendant  had  applied 
for  shares,  had  paid  the  deposit,  and  his  name  was  mentioned  in 
the  Act ;  but,  as  he  had  not  subscribed  within  the  meaning  of 
the  Act,  he  was  not  considered  to  be  a  subscriber  liable  for  calls. 

Alexandeb,  C.  B.  : 

The  only  question  is,  whether  the  defendant  is  answerable  for 
these  calls.  Now  the  Act  ^directs  that  he  shall  be  liable,  provided  [  *^^  ] 
certain  forms  are  pursued,  which  it  is  admitted  have  in  this  case 
been  complied  with.  That  is  not  the  objection,  but  it  is  said  that 
the  Act  of  Parliament  cannot  be  enforced,  because  of  a  mis-recital 
in  a  most  material  particular.  The  Act  states  that  the  under- 
taking will  amount  to  a  certain  sum,  which  has  already  been 
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Cromfobd    subscribed  by  several  persons,  under  a  contract,  binding  them- 
r        '  selves,  their  heirs,  executors,  administrators,  and  assigns;  and  in 
^^"^*       consequence  of  that  contract  not  being  under  seal,  the  heirs  of  the 
subscribers  cannot  be  bound,  and,  therefore,  the  defendant  says 
the  heirs  not  being  bound,  I  am  not  bound.     Such  I  understand 
to  be  the  argument  in  this  case.     To  this  it  is  in  the  first  place 
objected,  that  it  is  not  competent  for  the  defendant  to  shew  that 
that  which  is  stated  as  a  fact  in  this  Act  of  Parliament  is  a 
mistake  or  mis-recital.     If  I  thought  it  necessary  to  express  any 
opinion  upon  that  point,  I  should  wish  to  have  time  for  considera- 
tion, because  very  many  plausible  cases  might  be  put,  in  which 
great  injustice  would  be  done  if  a  party  were  to  be  bound  by  a 
mis-recital  in  an  Act  of  Parliament ;  and  on  the  other  hand,  the 
most  grievous  consequences  might  arise  in  the  administration  of 
justice,  were  it  permitted  to  parties  in  a  Court  of  law  to  impeach 
the  authority  of  an  Act  of  Parliament.     I  can  conceive  a  case  of 
great  hardship  if  it  were  fraudulently  represented  that  a  party 
had  consented  to  an  Act  of  Parliament,  and  he  were  not  at  liberty 
to  dispute  it ;  but,  on  the  other  hand,  I  am  not  prepared  to  say 
that  it  would  not  be  the  safer  course  to  give  way  to  the  individual 
hardship,  rather  than  to  permit  a  general  inquiry  into  the  validity 
of  Acts  of  Parliament  upon  all  occasions.     I  am  glad,  however, 
that  I  can,  in  this  case,  satisfy  myself  without  entering  into  that 
inquiry;  for,  without  determining  that  point,  I  am  of  opinion  that 
this  defendant  has,  by  his  own  conduct,  estopped  himself  from 
making  the  objection.     He  is  a  party  to  this  Act  of  Parliament 
C  '86  ]       in  which  the  alleged  mis-recital  is  *contained,  not  only  as  one  of 
the  public,  but  as  an  individual  proprietor  named  in  the  Act,  and 
one  who  has  signed  the  contract,  which  it  is  said  is  mis-recited. 
The  Act  passes  with  that  which  for  the  argument  I  assume  to  be 
a  mis-recital,  and  in  obedience  to  the  Act,  and,  treating  it  as  if  it 
were  unobjectionable,  the  defendant  pays  several  calls,  claims  the 
benefit  and  takes  advantage  of  the  Act,  and  by  so  doing  gives  a 
colour  to  it.     It  is  impossible  to  say  that  many  individuals  may 
not  have  been  induced  to  subscribe  under  the  influence  of  his 
example.    He  has  acted  and  held  himself  out  to  the  world  as  a 
proprietor,  and  after  such  conduct  cannot  now  say  that  he  is  not 
a  proprietor,  or  question  the  validity  of  the  Act  of  Parliament, 


VOL.  XXXII.]     1829.    EX.     8  YOUNGE  &  JER.  86—87.  789 

which  by  his  conduct  he  has  adopted.    I  therefore  think  that     Crompobd 

the  rule  should  be  discharged.  r. 

Lacbt. 

Garrow,  B.  : 

I  am  of  the  same  opinion,  and  think  that  were  this  defence  to 
be  sustained,  it  would  be  fraught  with  the  most  alarming  conse- 
quences to  the  community  at  large.  We  know,  in  the  history  of 
these  companies,  that  needy  adventurers  have  not  unfrequently 
associated  themselves  together,  using  the  names  of  influential 
persons,  and  have  obtained  Acts  of  Parliament,  under  the  power 
of  which  they  have,  by  leaving  their  works  unfinished,  devastated 
the  country  into  which  they  proposed  to  carry  immense  benefits. 
To  guard  against  this  grievance,  it  has  been  ordained  by  both 
Houses  of  Parliament,  that  a  certain  proportion  of  the  sum 
required  should  be  subscribed  before  the  Act  is  passed,  in  order 
to  insure  the  completion  of  the  work,  and  in  consequence  of  a 
non-compliance  with  the  standing  orders,  and  of  a  mis-recital  in 
this  respect,  it  is  said  that  this  Act  of  Parliament  is  a  nullity. 
I  cannot  do  better  than  follow  the  example  of  the  Lord  Chief 
Baron,  who  has  refrained  from  expressing  any  opinion  upon 
the  question,  how  far  the  defendant  is  bound  by  the  recital 
in  this  Act  of  Parliament,  although,  as  it  seems  to  me,  that 
♦question  involves  but  little  difiSculty,  because  I  am  clearly  [  '87  ] 
of  opinion  that  the  defendant  has,  by  his  conduct,  estopped 
himself  from  disputing  it.  Before  the  Act  of  Parliament  is 
obtained,  he  applies  for  certain  shares — ^he  concurs  in  the  appli- 
cation to  the  Legislature,  and  is  named  as  a  proprietor — he 
pays  his  calls  so  long  as  the  concern  is  prosperous,  and,  by 
so  doing,  holds  himself  forth  to  the  world  as  a  proprietor,  and 
takes  advantage  of  the  Act.  For  some  reason,  perhaps  because 
the  project  is  likely  to  be  unprofitable,  he  now  refuses  to  pay. 
these  calls,  and  objects  to  the  validity  of  the  statute;  but  I 
think  that  if  he  were  permitted  to  do  so,  other  proprietors 
might  also  upon  the  same  ground  withdraw  from  the  under- 
taking, to  the  manifest  injury  of  the  individuals  through  whose 
property  the  railway  has  passed,  and  probably  to  the  ruin  of 
several  who  may  have  been  induced  to  subscribe  under  the  influ- 
ence of  his  example. 

47—2 
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Cbomfobd    Hullock,  B.  : 
Bail  WAY  Co. 

^'  I  entirely  concur  in  the  opinion  which  has  been  expressed,  and 

in  the  grounds  upon  which  that  opinion  has  proceeded.  The 
question  is,  whether  the  declaration,  as  framed,  has  in  fact  been 
supported,  and  we  must  look  to  the  situation  in  which  the  defen- 
dant has  placed  himself,  and  to  the  terms  of  the  Act  of  Parliament, 
in  order  to  ascertain  whether  he  be  or  be  not  a  proprietor  within 
the  meaning  of  the  statute.  The  name  of  the  defendant  occurs 
in  the  first  section  of  the  statute,  which,  after  naming  several 
individuals,  enacts  that  they,  together  with  such  as  should 
thereafter  become  subscribers  to  the  undertaking,  should  be 
incorporated  into  a  Company  to  carry  the  Act  of  Parliament 
into  execution.  I  admit  that  that  circumstance  alone  would  be 
entitled  to  but  little  weight ;  but  the  defendant  in  this  case  does 
more;  he  signs  a  contract  by  which  he  undertakes  to  bind  his 
heirs,  but,  unfortunately,  that  contract  not  being  under  seal,  the 
heirs  are  not  bound,  and  upon  that  ground  it  is  contended  that 
[  •ss  ]  he  is  altogether  released.  All  that  the  defendant  did  in  the  *case 
alluded  to,  was  to  contribute  a  small  sum  to  start  the  undertaking, 
to  enable  the  solicitor  to  apply  for  the  bill;  but  he  signed  no 
contract,  and  no  further  participated  in  the  undertaking.  This 
Act  of  Parliament  then  passes,  with  a  recital  of  that  which  in 
point  of  fact,  was  untrue,  because  the  full  sum  stated  had  not  at 
that  time  been  subscribed ;  but  it  does  not  contain  any  provision 
similar  to  that  which  was  contained  in  the  Thames  Tunnel  Act, 
viz.  that,  until  the  full  amoimt  had  been  subscribed,  the  Act  of 
Parliament  should  not  come  into  operation.  On  the  contrary,  it 
recites  that  the  whole  sum  was  subscribed  without  taking  the 
precaution  observed  in  that  case.  After  the  Act  passed  he  pays 
the  calls.  He  knew  at  that  time  that  he  had  not  executed  a 
contract  that  would  bind  his  heirs,  he  waives  that  with  a  full 
knowledge  of  all  the  circumstances,  and  it  was  competent  for  him 
so  to  do,  but  he  cannot  now  turn  round  and  say,  upon  that  very 
account  I  am  not  a  proprietor.  The  70th  section  prescribes  the 
form  of  action,  and  points  out  the  evidence  which  shall  be  suffi- 
cient to  support  it.  By  that  section,  all  the  preliminary  proofs 
are  dispensed  with,  and  the  only  fact  which,  for  the  purposes  of 
this  inquiry,  it  was  necessary  to  prove  was,  that  the  defendant 
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was  .a  proprietor.     The  question  therefore  is,  who  is  a  proprietor    Cbomfobd 
within  the  meaning  of  this  Act  of  Parliament?    It  is  said,  that  t;. 

he  only  is  a  proprietor  who  has  signed  a  contract  binding  his  ^^by. 
heirs.  I  confess  that  in  my  opinion  the  argument  upon  that 
point  would  have  gone  to  a  much  greater  length,  if  the  name  of 
this  defendant  had  not  been  inserted  in  the  Act,  and  he  had  acted 
in  ignorance  of  the  real  state  of  the  case.  But  it  is  unnecessary 
to  express  any  opinion  upon  that  point,  because,  upon  the  facts 
of  the  case,  no  doubt  can  be  entertained  that  he  is  a  proprietor. 
Upon  what  other  ground  does  he  pay  his  calls?  what  other 
reason  can  be  suggested  for  his  conduct?  and  what  other  inference 
can  be  drawn  from  his  acts  ?  I  think  that  by  his  conduct  he  has 
admitted  his  character  as  proprietor,  and  has  estopped  himself 
from  *disputing  that  fact.  I  humbly  conceive,  that  the  case  to  C  *®^  ] 
which  allusion  has  been  made,  was  rightly  decided  upon  the 
ground  stated  in  the  report;  but  there  seems  to  me  to  be  another 
point  upon  which  that  case  might  have  been  disposed  of,  viz. 
that  the  subscription  of  the  sum  required  was  a  condition  prece- 
dent to  the  operation  of  that  Act;  and  if  that  condition  had 
been  engrafted  in  this  case,  my  opinion  might  have  been  different. 
The  judgment  of  the  Court  in  that  case  assumes  that,  had 
the  defendant  subscribed,  he  would  be  liable  for  future  calls; 
but  in  fact  he  had  not  subscribed,  and  the  only  circumstance 
relied  upon  was  the  advance  of  a  small  sum  to  start  the  imder- 
taking,  which  did  not  prove  that  he  was  a  subscriber.  I  do 
not  say  that  the  mere  insertion  of  the  defendant's  name  as  a 
proprietor,  would  be  suflScient  to  render  him  liable;  but  we 
should  be  going  a  great  length,  were  we  to  permit  a  party,  who, 
conusant  of  all  the  facts,  holds  himself  forth  as  a  proprietor, 
and  acts  as  such,  to  turn  round  at  any  period  and  say  there  is 
3,  defect  in  the  constitution  of  this  Company,  which  renders 
me  irresponsible. 

Vaughan,  B.  : 

The  true  way  to  try  this  question  is,  to  look  to  the  record  and 
to  the  report,  and  thus  to  ascertain  whether,  in  the  terms  of 
the  Act  of  Parliament,  the  declaration  is  sustained.  The  Act  of 
Parliament  is  framed  with  a  view  to  relieve  the  Company  from 
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Crokfobd  onnecesBary  proof,  and  requires  evidence,  first,  that  the  defendant 
r,  '  was  a  proprietor,  and,  secondly,  that  the  calls  were  duly  made. 
Lacet.  j^  effect,  therefore,  the  question  resolves  itself  into  a  simple 
point,  notwithstanding  the  extensive  range  of  the  argument, 
viz.,  whether  this  defendant  is  clothed  with  the  character  of  a 
proprietor.  Two  objections  are,  however,  taken ;  first,  that  the 
defendant  is  not  a  proprietor,  and,  secondly,  that  the  Act  of 
Parliament  has  been  obtained  by  fraud  and  misrepresentation ; 
and  therefore  that  the  defendant  is  discharged  from  his  obliga- 
tion. I  do  not  feel  it  necessary  to  express  any  opinion  upon  the 
[  *®^  ]  second  *objection,  because  I  think  that  the  facts  of  the  case  do 
not  warrant  it.  That  question  is  raised  upon  the  recital  in  the 
121st  section,  which  is,  that  a  certain  sum  has  been  subscribed 
under  a  contract  binding  the  heirs  of  the  subscribers,  which  is 
said  to  be  untrue  in  both  respects — ^first,  because  no  such  sum 
was  in  fact  subscribed — and,  secondly,  because  there  was  no 
contract  under  seal.  With  respect  to  the  first,  it  is  clear  that 
no  fraud  has  been  committed.  It  is  said  to  be  in  direct  violation 
of  the  standing  orders,  that  any  Act  of  this  description  should 
pass,  unless  four-fifths  of  the  amount  required  has  been  already 
subscribed.  But,  although  the  sum  stated  was  not  in  fact  sub- 
scribed, yet  the  amount  actually  subscribed  was  more  than  that 
which  was  required  by  the  standing  orders.  If  a  much  smaller 
sum  had  in  fact  been  subscribed,  it  would  be  evidence  of  a  fraud, 
but  when  the  standing  orders  have  been  complied  with,  that 
negatives  the  fraud.  Is  the  fraud  made  out  with  respect  to  the 
other  point  ?  I  think  not.  Although  that  is  not  the  legal  effect 
of  the  contract,  because  it  wants  the  solemnity  of  the  seal,  yet,  it 
purports  to  bind  the  heirs ;  and  such  was  obviously  the  intention 
of  the  parties.  I  therefore  think  that  it  is  a  mistake,  merely,  in 
stating  the  effect  of  the  obligation,  and  that  it  would  be  dangerous 
were  the  objection  to  be  allowed.  Is  he  then  a  proprietor,  upon 
the  facts  disclosed  ?  The  bare  insertion  of  his  name  would  not  be 
sufficient ;  but  I  will  admit  for  argument,  that  that  was  inserted 
without  his  approbation,  still  he  signs  a  contract,  he  pays  his 
calls,  and  holds  himself  forth  as  a  proprietor,  and  by  so  doing 
recognizes  the  Act,  which,  in  the  first  instance,  might  have  been 
without  his  authority.    I  think,  therefore,  that  these  acts  da 
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prove  the  defendant  to  be  a  proprietor,  and,  that  being  the  only    Cromfobd 
fact  necessary  to  be  proved,  that  the  defendant  is  liable,  and  that     ^^^^^'^  ^ 

Lacey. 


the  rale  should  be 


Discharged. 


The  ATTOENEY-GENERAL  v.   GATJNTLETT. 

(3  Younge  &  Jervis,  93—101.) 

In  pleading  a  right  of  common  by  prescription  the  defendant  must 
shew  a  seisin  in  fee  of  the  land  in  respect  of  which  he  claims,  and 
prescribe  in  the  que  estate  for  the  right. 

Where  a  defendant  justified  under  a  right  of  common  of  pasture, 
by  shewing  a  demise  from  a  freeholder  for  life  of  the  land  in  respect 
of  which  he  claimed,  and  averred  that  he,  the  defendant,  and  all  those 
whose  estate  he  then  had,  and  his  landlord,  from  time  &c.,  had  common 
of  pasture  in  respect  of  the  demised  premises:  Held,  upon  demurrer, 
that  the  plea  was  bad. 

The  statute  52  Geo.  m.  c.  71,  for  the  better  cultivation  of  navy  timber 
in  the  forest  of  Woolmer,  in  the  county  of  Southampton,  which  (s.  8,) 
enacts,  ''for  the  regulating  and  securing  to  the  several  persons  now 
having  right  of  common  of  pasture  in  and  over  the  said  forest,  the  power 
of  cutting  peat  and  turves  within  such  parts  of  the  said  forest  as  shall 
not  be  inclosed  by  virtue  of  this  Act,  that,  after  the  inclosure  shall  be 
made  and  completed,  it  shall  be  lawful  for  all  persons  having  right  of 
common  in  the  said  forest,  to  cut  and  take  peat  and  turves  in  any  part 
of  the  said  forest  not  inclosed  under  this  Act,  without  payment  of  any 
fee  or  sum  of  money  to  any  keeper  or  other  person  having  the  care  or 
superintendence  of  l^e  said  forest  for  taking  the  same,*'  merely  regidates 
the  previous  existing  rights,  but  confers  no  new  right,  and  authorizes 
those  only  who  before  had  the  right  of  estovers  and  common  of  pasture 
to  cut  without  pa}'ment  of  fees  for  the  necessity  of  the  dwelling-house 
in  respect  of  which  the  original  right  existed. 

This  was  an  information  against  the  defendant  for  cutting 
and  carrying  away  large  quantities  of  peat  and  turves  ♦from  the 
forest  of  Woolmer,  in  the  county  of  Southampton,  the  property  of 
the  King  in  right  of  his  Crown.  The  defendant  pleaded — that, 
before  the  passing  of  the  statute  52  Geo.  III.  c.  71,  intituled, 
**  An  Act  for  the  better  cultivation  of  navy  timber  in  the  forest  of 
Woolmer,  in  the  county  of  Southampton,"  one  S.  Stillwell  was, 
and  still  is,  seised  in  her  demesne  as  of  fee,  as  a  freeholder  for 
life,  of  and  in  a  certain  messuage,  tenement,  land  and  premises, 
with  the  appurtenances,  situate  in  the  parish  of  Bramshott,  within 
the  said  forest,  which  she,  on  &c.,  demised  to  the  defendant,  to 
hold  from  year  to  year ;  by  virtue  of  which  demise  the  defendant 


1829. 

Revenue. 
[93] 
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ATT..GSN.  entered  into  the  said  tenement,  with  the  apportenanceSy  and  had 
Gauntlett.  possession  thereof  until  and  at  the  passing  of  the  Act»  and  at  the 
said  time  when,  &c. ;  that  the  defendant  and  all  those  whose 
estate  he  then  had,  and  the  said  S.  Still  well,  from  time  &c.,  had, 
and  still  of  right  ought  to  have,  common  of  pasture,  in,  over,  and 
upon  the  said  forest,  for  all  her  and  their  commonable  cattle 
levant  and  couchant  in  and  upon  the  said  messuage  and  tenement 
and  land,  with  the  appurtenances  belonging  and  appertaining, 
and  that  the  defendant  claimed  and  was  entitled  to  the  said  right 
of  common,  in,  over,  and  upon  the  said  forest,  as  to  the  said 
messuage  &c.  appertaining,  and  that  the  defendant,  at  the  said 
time  when  &c.,  entered  &;c.,  for  the  purpose  of  cutting  and 
taking  peat  and  turves,  in  the  said  parts  of  the  said  forest  &c. 
not  inclosed,  and  did  then  and  there  take  the  same,  as  he  lawfully 
might,  according  to  the  form  of  the  statute.  To  this  plea  the 
Attorney-General  filed  a  general  demurrer,  and  the  defendant 
joined  in  demurrer. 

Coleridge,  in  support  of  the  demurrer : 

The  question  in  this  case  turns  upon  the  construction  of  the 
statute  52  Geo.  III.  c.  71.  That  statute,  after  making  certain 
provisions  respecting  the  inclosure  of  the  forest,  and  the  protec- 
tion of  the  timber  there,  by  the  8th  section  enacts,  *'  for  the 
[  ^95  ]  regulating  and  securing  to  the  several  persons  now  *having  right 
of  common  of  pasture  in  and  over  the  said  forest,  the  power  of 
cutting  peat  and  turf  within  such  parts  of  the  said  forest  as  shall 
not  be  inclosed  by  virtue  of  this  Act ;  that,  after  the  said  inclosure 
shall  be  made  and  completed,  it  shall  be  lawful  for  all  persons 
having  right  of  common  in  the  said  forest,  to  cut  and  take  peat 
and  turves  in  any  part  of  the  said  forest  not  inclosed  under  this 
Act,  without  payment  of  any  fee  or  sum  of  money  to  any  keeper 
or  other  person  having  the  care  or  superintendence  of  the  said 
forest,  for  taking  the  same.  And  no  person  shall,  after  the  said 
inclosure  shall  have  been  made  and  completed,  take,  demand,  or 
receive,  any  sum  of  money  or  fee,  or  other  payment  whatsoever, 
of  or  from  any  person  cutting  or  taking  such  peat  or  turves  on 
any  pretence  whatsoever,  any  usage  *&c.  to  the  contrary  notwith- 
standing."   Now,  in  the  first  place,  a  right  of  common  of  pasture 
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in  the  ordinary  sense,  is  by  the  Act  made,  and  by  the  plea  alleged,  Att.-Gbn. 
as  the  foundation  of  the  right  claimed.  It  is,  therefore,  subject  gauntlbtt. 
to  the  ordinary  restrictions,  and  must  in  pleading  be  claimed  in 
the  common  way.  Being  common  appurtenant  it  might  have 
been  acquired  by  modem  grant ;  but  it  is  pleaded  as  depending 
on  prescription,  and  prescription,  from  the  nature  of  the  thing, 
cannot  depend  on  an  estate  for  life.t  The  object  of  the  Legisla- 
ture was  to  regulate  and  secure  a  right  previously  enjoyed,  and 
not  to  confer  a  new  right.  It  appears  from  the  preamble,  that 
rights  of  common  and  various  other  rights  were  claimed  over  the 
forest,  and  from  the  8th  section  it  may  be  collected  that  by  custom 
a  fee  was  payable  for  cutting  peat  and  turves.  The  reasonable 
construction  of  the  Act,  therefore,  is,  that  it  was  intended  to  secure 
the  former  right  in  all  the  uninclosed  parts,  and  to  regulate  that 
right  by  taking  away  the  fee.  The  power  of  cutting  peat  and 
turves  must  allude  to  a  common  of  turbary,  for  otherwise  there  is 
no  limitation  by  construction  of  law,  and  it  is  inconceivable  *that  [  '96  ] 
the  statute  should  have  imposed  none  in  fact.  It  is  probable, 
however,  that  this  customary  pajrment  may  have  occasioned  a 
doubt  whether  the  right  of  cutting  turves  was  strictly  a  right 
of  common ;  and  that  may  account  for  the  omission  of  the  word 
*' common,"  which  is  clearly  not  accidental,  for,  in  the  52  Geo.  III. 
c.  72,  which  is  passed  in  pari  materia,  the  word  "  common  "  is 
inserted.  But  whatever  the  right  was,  it  existed  in  commoners 
only,  and  the  object  of  the  enactment  was  to  benefit  them  alone. 
Nothing  can  be  more  injurious  than  an  user  unrestricted  in 
any  way ;  and  therefore  it  is,  that  no  right  of  this  sort  can  be 
unrestricted.  Thus  common  sans  nombre  appendant  is  limited 
by  levancy  and  couchancy.  But  the  plea  claims  a  general  unre- 
stricted right,  and  upon  that  ground  also  is  vicious. 

Jeremy,  for  the  defendant : 

A  sufficient  estate  is  shewn  in  the  lessor,  and  the  defendant  is 
entitled  to  this  common  in  respect  of  that  estate.  Whenever  a 
man  justifies  an  act  which  prima  facie  would  be  a  trespass,  he 
may  do  so  by  shewing  a  title,  which  would  enable  him  to  maintain 
an  action  for  an  injury  done  to  that  title  under  which  he  justifies. 
+  See  Com.  Dig.  Pleader,  3  K.  24. 
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att.-Gex.  Now,  it  is  clear  that  the  title  disclosed  in  the  plea  would  be  suffi* 
Gauntlett.  cient  to  sustain  an  action  for  an  injury  to  the  common  of  the 
defendant,  and  it  is  therefore  sufficient  to  justify  his  act  done  in 
respect  of  that  right.  Since  the  statute  West.  2,  c.  25  (13  Edw.  I.), 
the  writ  of  novel  disseisin  would  lie  in  respect  of  this  common,  by 
a  tenant  for  life.  That  statute  directs  that  in  all  cases,  according 
to  the  customed  manner,  the  writ  shall  be  de  libero  tene}nento,\ 
and,  as  before  times,  it  hath  lien  and  holden  place  in  common  of 
pasture,  so  shall  it  henceforth  hold  place  in  common  of  turf  land, 
fishing,  and  such  like  commons,  which  any  man  hath  appendant 
to  freehold,  or  without  freehold  by  special  deed,  at  least  for  term 
[  •97  ]  of  life.  *A11  the  old  authorities  establish  that  this  right  may  exist 
in  a  tenant  for  life,  but  it  is  not  upon  this  occasion  necessary  to 
contend  to  that  extent,  for  if  the  estate,  with  its  appurtenances, 
be  well  conveyed  to  the  tenant,  he  would  have  the  right  as  appur- 
tenant to  that  estate  qtmsi  de  libero  tenemento,  and  may  enforce 
it.  Bare  possession  would  be  sufficient  for  that  purpose ;  for  an 
action  of  trespass  will  lie  at  the  suit  even  of  a  tenant  at  will. 
The  defendant  claims  not  merely  as  a  commoner,  but  imder  the 
particular  statute  by  which  this  right  is  made  dependant  upon 
the  common  of  pasture,  and  that  being  abridged  by  the  inclosure, 
this  is  given  without  stint  in  lieu  of  that.  If  in  the  exercise  of 
this  right  the  defendant  has  been  guilty  of  an  excess,  that  fact 
should  have  been  traversed.  Estovers  can  only  be  annexed  to  a 
dwelling-house,  but  common  of  pasture  cannot  be  annexed  to  a 
dwelling-house  alone;  and  therefore,  inasmuch  as  the  right  of 
cutting  turves  is  made  to  depend  upon  a  right  which  may  exist 
without  a  dwelling-house,  the  extent  of  that  right  cannot  be 
restricted  to  the  wants  of  the  dwelling-house,  and  must  therefore 
be  without  stint. 

Coleridge,  in  reply,  was  stopped  by  the  Court. 

Alexander,  G.  B.  : 

It  is  necessary  in  the  first  place  to  dispose  of  the  construction 
of  this  Act  of  Parliament.  The  main  object  of  the  statute  seems 
to  be,  to  enable  certain  persons  to  exercise  rights  of  which  they 

t  2  Inst.  412. 
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formerly  were  in  possession,  without  paying  those  fees  which     att.-Gen. 

before  had  been  required  of  them.     The  persons  to  have  this   gauntlbtt. 

benefit  are  pointed  out  in  this  statute,  from  the  words  of  which 

I  should  understand,  that,  to  entitle  the  parties  to  the  right  of 

cutting  turves,  without  paying  fees,  it  was  necessary  to  unite  the 

two  rights  of  common  of  pasture  and  of  cutting  of  turves.     But, 

at  any  rate,  it  could  not  be  the  intention  of  the  Legislature 

to  give  to  those  who  had  not  *the  right  of  pasture,  the  right  of       C  *^^  1 

cutting  turves ;  and  therefore  those  only  who  have  the  former, 

can,  under  this  provision,  be  entitled  to  the  latter.     If  the 

defendant  had  such  a  right,  he  was  bound  to  state  it  legally,  and 

in  the  common  form  of  pleading ;  but  he  has  not  done  so  in  this 

case,  and  therefore  I  think  that  the  judgment  should  be  for 

the  Crown. 

Garrow,  B.  : 

The  object  of  the  statute  was  to  supply  timber  for  the  navy, 
and  to  enable  the  Crown  to  make  inclosures  for  the  cultivation 
of  that  timber.  The  necessary  effect  of  this  would  be  to  abridge 
the  right  of  those  who  had  a  common  over  the  whole,  in  con- 
sequence of  which  a  bonus  was  given  by  the  abolition  of  fees. 
The  statute,  however,  conferred  no  new  rights,  but  merely 
regulated  the  existing  rights  of  those  who  had  common  of  pasture, 
within  which  class  the  defendant  does  not  by  his  pleadings  bring 
himself. 

HuLLocK,  B. : 

I  am  of  the  same  opinion.  It  might  be  questionable,  upon 
the  Act  of  Parliament,  how  far  a  right  of  common  of  pasture 
would  justify  the  defendant  in  cutting  turves,  but,  in  order  to 
raise  that  question,  he  was  bound  to  state  that  right,  the 
foundation  of  his  claim,  in  a  legal  and  technical  form.  The 
well-known  distinction  between  declarations  in  case,  and  pleadings 
in  trespass,  is  well  established,  and  it  is  only  in  comparatively 
modem  times  that  actions  founded  upon  possession  have  been 
introduced  in  their  present  form.  In  Co.  Litt.  118  b,  it  is  said, 
in  the  common  law  a  prescription  which  is  personal,  is,  for  the 
most  part,  applied  to  persons,  being  made  in  the  name  of  a  certain 
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ATT..GEN.     person  and  of  his  ancestors,  or  those  whose  estate  he  hath :  as, 

Gauntlett.   taking  one  example  for  many :  J.  S.  seised  of  the  manor  of  D. 

in  fee,  prescribeth  thus,  that  J.  S.,  his  ancestors,  and  all  those 

whose  estate  he  hath  in  the  said  manor,  have,  time  out  of  mind 

[  '99  ]  of  man,  had,  and  used  to  have,  common  of  pasture  in  such  *a 
place,  &c.,  being  the  land  of  some  other  &c.,  as  pertaining  to  the 
said  manor.  Since  which  time  it  has  been  the  uniform  practice, 
in  a  plea  justifying  under  a  right  of  common,  to  set  out  the  title 
to  the  common  specially,  by  shewing  a  seisin  in  fee  of  the  land 
to  which  the  defendant  claims  a  right  of  common,  either  in 
himself,  or  in  some  other  under  whom  he  derives  title,  and  then 
prescribe  in  the  que  estate  for  the  right  of  common,  by  shewing 
the  right  to  be  in  the  party  seised  in  fee,  and  all  those  whose 
estate  he  has  in  the  land,  from  time  immemorial  :f  Grxmstead 
V.  Marlmve.X  And,  if  the  defendant  be  lessee  for  years,  he  must 
shew  the  seisin  in  his  lessor,  and  prescribe  in  him ;  for,  if  he 
lays  the  prescription  in  himself  it  is  bad :  Stringer's  case.§ 
These  are  the  authorities  upon  this  subject,  which  have  never 
been  departed  from ;  but,  in  order  to  excuse  himself  from  the 
effect  of  this  rule,  it  is  said  by  the  defendant  that  an  assise  of 
novel  disseisin,  or  an  action  founded  upon  his  possession,  might 
be  maintained.  That  may  be  so,  for  the  distinction  between  the 
two  is  well  known,  and  the  only  question  here  is,  whether  making 
the  right  of  common  the  foundation  of  his  claim,  he  has  stated 
that  right  legally.  I  am  clearly  of  opinion,  upon  these  authorities, 
that  the  plea  is  bad,  and  have  searched  in  vain  to  find  any 
precedent  which  at  all  resembles  it.  With  respect  to  the  con- 
struction of  the  statute,  it  was  incumbent  upon  the  defendant  to 
shew,  in  a  legal  form,  the  existence  of  that  right  which  was  the 
basis  of  his  claim.  But,  assuming  the  plea  to  be  good  in  this 
respect,  for  argument,  still  the  statute  must  be  construed  with 
reference  to  the  acknowledged  rules  of  law  upon  this  subject. 
Was  a  right  of  turbary  ever  pleaded  without  restricting  it  to  the 
necessities  of  the  dwelling-house  in  respect  of  which  it  is  claimed  ? 
It  is  said  to  be  unnecessary  here  to  shew  the  origin  of  the  right, 

[  •100  ]      or  the  limit  within  *which  it  is  to  be  exercised,  inasmuch  as  the 

t  1  Wms.  Saund.  346  (n.  1).  §  Cro.  Car.  599. 

t  2  E.  E.  512  (4  T.  E.  717). 
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right  is  made  to  depend  upon  a  common  of  pasture  which  cannot     att.-Gen. 

be  annexed  to  a  house.    But  can  any  one  doubt  that  the  Act  gauntlett. 

which  is  to  regulate  the  right,  confines  that  right  to  those  who 

before  had  it,  and  entitles  them  to  exercise  that  right  for  the 

necessities  of  their  houses  merely.     It  is  true  that  no  express 

restriction  is  imposed  by  this  statute ;   neither  is  there  any 

apparent  limit  to  common  of  pasture  sans  nombre,  yet  the  latter 

in  contemplation  of  law  is  limited  by  the  levancy  and  couchancy 

of  the  cattle  upon  the  land ;  and  upon  the  same  principle  this 

right  must  be  restricted  to  the  exigencies  of  the  dwelling-house. 

Is  not  that  the  true  legal  construction  of  the  Act,  and  ought 

it  not  to  be  adopted  in  preference  to  that  which  would  permit 

any  individual  to  get  the  whole  for  sale  ?    A  construction  attended 

with  such  consequences  ought  not,  in  my  opinion,  to  be  admitted 

for  a  moment. 

Vaughan,  B.  : 

I  am  of  the  same  opinion,  and  think  that  this  plea  is  sub- 
stantially bad.  The  rule  upon  this  subject  is  clearly  laid  down  in 
a  note  to  Williams's  Saunders  to  the  case  of  Mellm^  v.  Spatejnan, 
1  Saund.  846,  where  all  the  authorities  are  collected.  But  I  do 
not  read  this  Act  of  Parliament  as  conferring  any  new  or  enlarged 
rights,  but  merely  as  regulating  and  confirming  such  as  before 
existed.  In  my  opinion,  it  merely  regulates  and  secures  the  old 
common  law  rights,  and  therefore  the  claim  must  be  pleaded  as 
such.  The  construction  contended  for  would  go  to  the  destruction 
of^the  common.  For  this  reason,  a  plea  of  a  custom  to  take  turf 
from  the  waste  of  a  manor,  to  make  and  repair  grass-plots  in  the 
gardens,  parcels  of  the  customary  tenements,  was  held  to  be  bad, 
as  being  indefinite  and  uncertain,  and  destructive  of  the  common : 
Wilson  V.  WiUesA  And  upon  the  same  principle  it  was  held  *to  [  'lOl  ] 
be  necessary,  in  pleading  a  right  to  enter  a  common  to  dig  for 
and  carry  away  sand  and  gravel  for  the  repairs  of  a  house,  to 
allege  that  the  house  was  out  of  repair,  that  the  sand  and  gravel 
were  necessary  for  the  repair,  and  used  for  that  purpose :  Peppin 

V.  Shakespear.l 

Judgment  for  the  Crown. 

+  8  R  R.  604  (7  East,  121,  3  Smith,  167).  t  6  T.  R  748. 
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1829.  EEX  (in  aid  of  HOLLIS)  v.  BINGHAM. 

1830.  (3  Younge  &  Jervis,  101—114;  affirmed,  1  Cr.  &  J.  245.) 

^^'  ^"'  The  condition  of  a  recognizance,  returned,  filed,  and  enrolled  as  of 

r  101  1*  record,  cannot  be  varied  by  a  rule  of  Court. 

Where  A.  entered  into  a  recognizance  to  pay  to  the  King  a  certain 
sum,  or  such  sum  as  B.  should  award ;  and  afterwards  by  rule  of  Court 
C.  was,  by  consent  of  parties,  substituted  as  arbitrator  in  lieu  of  B., 
and  C.  made  his  award :  Held,  that  the  recognizance  was  not  forfeited 
by  the  non-performance  of  the  award  of  C. 

Scire  facias  upon  a  recognizance  returned  and  filed  as  of 
record.  The  defendant,  by  his  plea,  set  out  the  recognizance 
which  was  entered  into  by  himself  and  three  sureties  in  the  sum  of 
1,731Z.  10«.  6rf.,  subject,  at  the  time  of  the  making  and  enrolling 
thereof,  to  the  following  condition :  Whereas,  by  an  order  of  our 
Court  of  Exchequer,  made  on  the  9th  day  of  July  instant,  in 
several  matters  of  extent — respectively  intituled,  The  King,  in  aid 
of  George  Hollis,  against  the  Itev.  Richard  Bingham^  Clerk ;  the 
same  against  Hawkins ;  and  the  same  against  Elliott  and  others, 
— after  reciting  an  agreement  entered  into  between  the  said  parties 
for  referring  all  matters  in  difference  between  the  prosecutor  of 
the  said  extent  and  the  first-named  defendant,  and  between  the 
said  prosecutor  and  the  defendants  in  the  two  other  causes,  or 
either  of  them,  to  the  award  of  Mr.  Denman ;  and  whereby  it  was 
agreed,  that  the  defendant  in  the  first  cause  should  immediately 
give  security  to  the  satisfaction  of  the  deputy  remembrancer  of 
this  Court,  in  the  sum  of  865Z.  15a.  3d.,  to  abide  the  events  of  the 
said  award  ;  it  was  (amongst  other  things)  ordered,  that  the  said 
agreement  should  be,  and  the  same  was  thereby,  made  an  order 
of  this  Court,  and  that  the  several  parties  thereto  should,  in  all 
things,  abide  by,  fulfil,  and  perform  the  same ;  and  it  was  thereby 
referred  to  the  said  deputy  remembrancer,  to  consider  of  the 
[  '102  ]  *sufficiency  of  such  security,  and,  if  sufficient,  to  approve  of  the 
same:  and  that  the  persons  so  approved  of  should  forthwith 
enter  into  a  recognizance  to  his  Majesty,  in  the  penal  sum  of 
1,731Z.  10a.  6d.,  with  a  condition  to  make  the  same  void  upon 
payment  of  the  said  sum  of  865Z.  16a.  3rf.,  or  such  sum  (if  any) 
as  should  be  awarded  by  the  arbitrator  in  the  said  order  named, 
and,  on  such  security  being  given,  that  a  writ  of  amoveas  manus 
should  issue  to  amove  his  Majesty's  hands  from  the  property 
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seized  under  the  said  extent :  now,  therefore,  the  condition  of        Rex 

this  recognizance  is  such,  that,  if  the  above-bounden  Richard     btngham. 

Bingham,  and  his  sureties,  or  any  or  either  of  them,  their  or 

any  or  either  of  their  heirs,  executors,  administrators,  or  assigns, 

shall  pay  into  our  said  Court  of  Exchequer,  in  trust  in  the  said 

matters  of  extent  in  the  said  order  mentioned,  the  said  sum  of 

8651.  15a.  3d.,  or  such  sum  (if  any)  as  shall  be  awarded  by  the 

arbitrator  in  the  said  order  named  :  then  this  recognizance  to  be 

void,  otherwise  the  same  shall  be  and  remain  in  full  force  and 

virtue.    He  then  pleaded,  that  no  award  had  been  made  by  the 

arbitrator.     The  replication  stated,  that,  after  the  making  of  the 

recognizance,  and  during  the  continuance  of  the  authority  of 

the  arbitrators,  to  wit,  on  &c.,  by  a  certain  rule  of  Court,  then 

and  there  made,  it  was  ordered  by  the  Court,  by  the  consent 

of  the  prosecutor  and  the  defendant,  that  Mr.  Merewether  should 

be  appointed  the  arbitrator  in  lieu  of  Mr.  Denman,  who  had 

not  been  able  to  take  upon  himself  the  reference,  and  that 

Mr.  Merewether  had  made  his  award,  finding  that  there  was  due 

from  the  defendant  to  HoUis  the  sum  of  8611.  16«.  2d.    To  this 

replication  there  was  a  general  demurrer,  and  to  that  a  joinder 

in  demurrer.! 

Dampier,  in  support  of  the  demurrer  :  [  103  ] 

It  is  a  general  rule,  that  instruments  can  be  varied  or  defeated 

t  The  questions  suggested  in  the  of  record,  could  not  legally  be  varied      [  102,  n.  ] 

paper  books  for  the  consideration  of  in  the  manner  stated  in  the  replication, 

the  Court,  were  as  follows :    On  the  and,  consequently,  admitting  that  the 

part  of  the  Crown,  it  was  insisted  award  of  the  substituted  referee  might 

that  the  defendant,  having  assented  be  enforced  in  some  form  against  the 

to  the  substitution  of  Mr.  Merewether  defendant,  still  it  could  not  be  en- 

for  Mr.  Denman,  as  referee,  could  not  forced  against  him  by  suit  on  the 

set  up  the  circumstance  of  no  award  recognizance ;    secondly,   that  there 

having  been  made  by  Mr.  Denman  was  nothing  in  the  pleading  to  shew 

as  a  discharge  from  the  recognizance  ;  that  it  was  even  then  impossible  for 

secondly,   that   the    making    of    an  Mr.  Denman  to  make  an  award  in 

award  by  Mr.  •Denman  having  be-  the  premises;  and  that,  at  all  events,     [  •lOS,  n,  ] 

come  impossible,  the  defendant  could  as  that  condition  was  possible,  at  the 

not  save  the  penalty  without  per-  time  of  the  defendant's  entering  into 

forming  the   other  alternative  pro-  the  recognizance,  he  ought  not,  by 

posed,  viz.  payment  of  865/.  loa.  3d,  law,  to  be  fixed  with  the  penalties, 

For  the  defendant,  it  was  insisted  by  reason  of  its  having  become  im- 

that  the  recognizance,  being  matter  possible. 


752  1829.    EX,    8  YOUNGE  &  JER.  108—104.        [rIr. 

Bex  by  inBtruments  of  equal  degree  only.  This  rule  is  applicable 
Bingham,  to  all  classes,  but  more  particularly  to  records  which  are  attended 
with  all  the  solemnity  and  importance  of  a  decision  of  a  court 
of  justice.  Were  it  otherwise,  instruments  which  import  con- 
sideration from  the  ceremony  and  deliberation  in  the  confection 
of  them,  might  be  varied  or  defeated  by  parol,  whether  orally 
or  in  writing,  which,  in  the  language  of  Lord  Bacon,  the  law 
adjudgeth  too  light  to  give  an  action  without  consideration: 
Bacon's  Uses,  p.  18,  Plowd.  808  b,  PUlans  v.  Van  MieropA  Now, 
a  recognizance  is  an  obligation  of  record  of  the  highest  security, 
and  binds  the  lands  of  the  conusor  from  the  time  it  is  entered 
into.  The  question,  therefore,  is,  whether  the  rule  of  Court  is  a 
record.  According  to  the  definition  of  Lord  Goke,t  a  record  is 
a  memorial  or  remembrance  in  rolls  of  parchment  of  the  pro- 
ceedings or  acts  of  a  court  of  justice ;  the  rolls  being  the  records 
or  memorials  of  the  judges  of  the  courts  of  record,  import  in 
them  such  uncontrollable  credit  and  verity,  as  they  admit  of  no 
averment,  plea,  or  proof  to  the  contrary.  To  be  a  record,  the 
rule  of  Court  must  therefore  be  enrolled  of  record,  and  must  be 
pleaded  as  such.  In  the  case  of  Glynn  v.  Thorpe ^^  to  an  action 
[  *iOi  ]  of  assumpsit  *on  bills  of  exchange,  the  defendant  pleaded  that 
the  plaintiff  was  indebted  to  him,  by  virtue  of  a  recognizance 
in  the  Court  of  Exchequer,  which  was  still  in  force,  as,  by  the 
said  recognizance,  remaining  in  the  said  Court  before  the  Barons, 
would  appear,  without  stating  that  it  was  enrolled :  the  replica- 
tion concluded  to  the  country,  and,  upon  special  demurrer,  it  was 
held  that  the  replication  was  good,  inasmuch  as  a  recognizance 
is  not  a  record  until  enrolled.  A  question  arose  in  the  case  of 
Wigley  v.  Jones, \\  whether  a  writ  of  habeas  corpus  and  the  covi- 
mittitur  deposited  with  the  clerk  of  the  papers  of  the  King's  Bench 
prison,  were  records  sufficient  to  satisfy  an  averment  in  the 
declaration  of  prout  patet  per  recordiun.  The  Court  decided  that 
they  were  not  records,  or  capable  of  being  so,  although  they 
might  be  quasi  of  record  sufficient  to  satisfy  the  averment  in  the 
declaration.  It  is  true  that,  during  the  same  Term,  the  records 
are  supposed  to  be  in  the  breast  of  the  Judges,  and  that,  according 

t  3  Burr.  1663.  §  1  B.  &  Aid.  153. 
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to  the  ancient  practice,  they  were,  at  the  end  of  the  Term,  carried  Rex 
by  the  junior  Judge  to  be  enrolled.  Upon  this  supposition,  it  bingham. 
may  be  contended,  that,  for  aught  that  appears,  the  substitution 
of  the  arbitrator  was  made  during  the  same  Term ;  but  to  this 
hypothesis  there  are  two  answers.  In  the  first  place,  if  that  were 
so,  it  should  have  been  pleaded;  and,  in  the  second,  had  the 
record  been  so  altered,  it  would,  when  varied,  have  formed  but 
one  record,  and  no  alteration  or  substitution  should  have  been 
stated.  Granting  that  the  rule  of  Court  is  a  record,  it  would 
not  affect  a  previous  subsisting  record,  which  nothing  but  an 
Act  of  Parliament  can  touch.  But,  even  if  it  be  a  record  suflScient 
for  that  purpose,  the  pleadings  are  defective ;  for,  in  that  case, 
no  allusion  should  have  been  made  to  the  original  arbitrator, 
whose  authority,  according  to  the  argument,  was  determined; 
but  the  scire  facias  should  have  been  founded  upon  *both  records.  [  'i^s  ] 
The  impossibility  of  framing  the  scire  facias  under  such  circum- 
stances, shews  that  no  proceeding  is  maintainable.  The  consent 
of  the  parties  is  also  imperfectly  alleged  ;  for  the  consent  should, 
in  any  view  of  the  question,  appear  of  record :  Beston  v.  Robinson  A 
The  proceedings  are  also  defective  in  not  shewing  that  the  original 
arbitrator  may  not  make  an  award,  in  which  event  the  defendant 
and  his  sureties,  who  will  be  bound  by  this  recognizance,  may 
be  called  on  to  perform  another  award. 

Manning,  contra  : 

It  is  clear,  from  all  the  older  authorities,  that  a  rule  of  Court 
may  be  a  record,  although  it  be  not  enrolled  of  record.  Thus, 
in  Co.  Litt.  260a,  it  is  said,  "during  the  Term  wherein  any 
judicial  act  is  done,  the  record  remains  in  the  breast  of  the 
Judges  of  the  Court,  and  in  their  remembrance,  and,  therefore, 
the  roll  is  alterable,  during  that  Term,  as  the  Judges  shall  direct ; 
but,  when  that  Term  is  past,  then  the  record  is  in  the  roll,  and 
admits  of  no  alteration,  averment,  or  proof  to  the  contrary.*' 
From  this  it  is  manifest  that,  before  enrolment,  the  judicial  act 
of  the  Court  is  a  record ;  but  there  are  several  cases  in  which 
that  proposition  is  distinctly  laid  down.  In  Paul  v.  Winckfield,l 
an  action  of  debt  was  brought  upon  a  recognizance  taken  before 

+  Cro.  Jac.  218.  J  Hob.  193. 
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Rex  the  Chief  Justice,  in  Serjeants*  Inn,  Fleet  Street,  laying  the 
Bingham,  venue  in  London,  and,  upon  a  demurrer  to  the  declaration,  it 
was  agreed,  that,  though  it  were  not  a  perfect  record  till  it  were 
entered  upon  the  roll,  yet,  when  it  was  entered,  it  is  a  recog- 
nizance from  the  first  acknowledgment,  and  binds  persons  and 
lands  as  a  record  from  that  time ;  for  it  is  the  acknowledgment 
before  the  Judge  that  gives  it  the  force  of  a  record,  though  the 
enrolment  be  necessary  for  the  testification  and  perpetuating 
of  it..  So,  it  is  said,  a  fine  is  a  record,  though  it  be  not  engrossed, 
[  *106  ]  and  ghall  be  executed,  *and  a  quid  juris  claniat  lies  upon  it : 
Br.  Record,  pi.  78.  For  this  is  cited  M.  22  Hen.  VI.  fol.  IS,  per 
Newton,  ''  although  a  fine  be  levied  and  not  engrossed,  still  it  is 
a  fine,  and  remains  of  record  to  this  intent,  to  be  executed  after- 
wards as  thoroughly  as  if  it  had  been  engrossed ;  and  so  divers 
fines  are  executed  in  this  place,  which  were  never  engrossed. 
But,  after  the  fine  is  engrossed,  it  is  not  proper  for  the  party  to 
sue  quid  juris  clamat ;  but  he  shall  not  make  avowry,  nor  punish 
waste,  if  action  is  made  without  attornment ;  but,  before  the  fine 
is  engrossed,  he  shall  have  quid  juris  clamat  to  compel  the  tenant 
to  attorn,  for,  without  attornment,  the  waste  shall  be  dispunished; 
and  this  was  affirmed  by  all  the  Court.  So,  it  seems,  that  it  is 
not  necessary  to  make  mention,  in  the  writ  of  mittimus,  in  what 
Term  it  is  engrossed ;  for,  when  we  are  seised  of  the  fine,  we  have 
sufficient  to  warrant  us  to  award  scire  facias,''  Another  instance 
is  stated  in  Br.  Exigent,  pi.  32,  as  follows:  An  exigent  is  a 
record,  though  it  be  not  entered  on  the  roll:  88  Hen.  VI. 
fol.  1,  pi.  3.  In  Barns  v.  Eyles,\  upon  a  special  demurrer  to 
a  declaration  for  an  escape,  against  the  Warden  of  the  Fleet, 
which  averred  that  the  defendant  had  been  brought  up  and 
committed  in  execution,  as  by  the  commitment  more  fully  and 
at  large  appears,  Gibbs,  Ch.  J.  said,  the  plaintiff  has  alleged 
that  the  prisoner  was  brought  to  the  bar  of  this  Court,  by  the 
defendant,  by  virtue  of  a  writ  of  habeas  corpus,  and,  at  the 
request  of  the  plaintiff,  was,  by  the  same  Court,  re-comniitted 
to  prison,  for  certain  damages  recovered  against  him,  &c.,  as  by 
the  commitment  more  fully  and  at  large  appears.  This  Court 
can  only  act  by  record.  The  plaintiff,  therefore,  having  stated 
t  8  Taimt.  512  ;  2  Moore,  561. 
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that  the  party  was  re-committed  by  the  Court,  as  appears  by  the  Rex 
commitment,  it  must  be  inferred  that  such  commitment  must  binqham. 
be  by  order  of  this  Court,  which  of  necessity  must  be  a  record. 
It  *is  true,  that,  in  the  case  of  Wigley  v.  Jones,  it  was  holden  [  '107  ] 
that  a  committitur  was  not  a  record,  but  the  ground  of  that 
decision  was  the  difference  in  the  practice  of  the  Courts  of  King's 
Bench,  and  Common  Pleas,  for,  in  the  case  of  Turner  v.  Eyks,^ 
the  latter  Court  decided,  under  similar  circumstances,  that 
evidence  of  a  commitment  by  a  Judge  of  the  Court  of  King's 
Bench  was  not  sufficient.  But  the  proceedings  by  original  are 
free  from  that  objection.  The  original  writ  always  remains  with 
the  cu8to8  brevium,  and  forms  no  part  of  the  proceedings;  yet, 
if  any  question  arises  upon  the  writ,  the  defendant  must  plead 
mil  del  record,  although  it  is  no  otherwise  a  record  than  by  being 
£led.  These  different  authorities  establish  that  a  rule  of  Court 
is  a  record,  but  the  prosecutor  is  by  no  means  driven  to  contend 
to  that  extent.  The  order  is  pleaded  as  a  rule  of  Court,  and 
is  entitled  to  all  the  authenticity  of  the  solemn  act  of  the  Court. 
It  is  laid  down  in  12  Mod.  229,  per  Holt,  Ch.  J.,  that  a  record 
of  a  judgment  is  defeasible  by  bond  or  deed.  Again,  in  Bro. 
Recognizance,  pi.  11,  it  is  said,  *'  a  recognizance  may  be  acknow- 
ledged upon  condition,  but  if  it  be  acknowledged  simply,  and 
after  they  will  have  condition,  this  cannot  be,  but  they  may 
make  thereof  defeazance  by  writing,  and  this  may  serve  as  well 
as  a  condition  would  do,  quod  nota;  and  it  is  so  in  use."  The 
authority  referred  to  in  support  of  this  position  is,  86  Hen.  VI. 
fol.  6,  pi.  2,  per  Prisot :  "If  a  recognizance  be  simple  here 
before  us ;  if  the  parties  will  come  at  another  day,  and  will  make 
a  condition,  the  Court  ought  not  to  receive  it,  because  they  have 
received  a  recognizance  simple  which  afterwards  cannot  be  made 
^conditional,  because  it  is  a  judgment ;  and  when  we  have  given  a 
simple  judgment,  although  the  parties  should  pray  us  to  enter  it 
conditional,  that  we  cannot  do,  because  we  have  given  a  judgment 
which  we  cannot  change.  And  so  it  is  of  a  recognizance,  and 
therefore  the  parties  in  such  a  case  *ought  to  make  such  a  con-  [  'los  ] 
dition  by  way  of  defeazance,  and  not  otherwise."  So  it  is  laid 
4own,  1  Boll.  Abr.  590,  Defeazance  (D) :   if  a   defeazance   of 

t  3  Bos.  &  P.  456. 
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Rex  a  statute  be  made,  and  after  another  defeazance  is  made,  the 
BiNGttAjf.  first  defeazance  is  made  void  thereby,  and  the  second  only 
in  force,  as  in  a  will.  Again,  a  new  defeazance  may  be  made 
to  an  obligation  with  condition,  but  then  it  must  be  by  writing ; 
agreed  per  Cur.  Mo.  578,  pi.  789,  Hil.  41  Eliz.  in  case  of  Holford 
V.  Andrews.  From  these  authorities  it  may  be  collected,  that 
it  would  have  been  sufficient  had  the  parties  consented  by  deed 
to  the  substitution  of  an  arbitrator ;  and  if  that  be  so,  the  sub- 
stitution must  be  of  equal  authority,  and  equally  binding  where 
the  Court  is  made  a  party  to  the  substitution,  and  the  consent 
is  embodied  in  a  rule  of  Court.  The  penal  part  of  the  recog- 
nizance upon  which  the  scire  facias  is  founded,  remains  the  same, 
notwithstanding  the  alteration  of  the  defeazance ;  but  it  is  true 
that,  by  the  substitution,  the  sureties  are  discharged  and  cannot  be 
proceeded  against.  After  the  distinct  revocation  of  his  authority 
no  award  can  now  be  made  by  the  first  arbitrator,  and  therefore 
the  parties  cannot  be  called  upon  to  perform  two  awards.  But, 
supposing  the  present  award  to  be  void,  still  the  defendant  is 
liable  upon  the  recognizance.  As  in  the  case  of  a  reference 
at  Nisi  Prius,  where  a  verdict  is  taken  subject  to  an  award,  the 
Court  will  permit  the  plaintiff  to  enter  up  judgment  upon  that 
verdict,  if  the  defendant  will  not  proceed  with  the  reference, 
so  here  the  words  "  if  any  "  do  not  mean  that  the  recognizance 
shall  be  vacated  if  no  award  be  made,  but  that  the  defendant 
shall  pay  the  sum  awarded,  if  any  be  awarded  against  him,  and 
he  can  only  save  the  penalty  by  performing  the  other  alternative, 
viz.  the  payment  of  the  sum  awarded. 

Dampier,  in  reply : 

The  argument,  with  respect  to  the  penalty,  proceeds  upon  an 
assumption  that  the  authority  of  the  original  arbitrator  has  been 
legally  determined,  but,  if  that  were  so,  all  argument  would 
[  *109  ]  upon  that  point  be  *unnecessary,  for  the  defendant  would  be 
liable  in  respect  of  the  award.  The  question,  therefore,  is  simply 
as  originally  propounded :  has  the  condition  of  the  recognizance 
been  legally  altered?  It  has  not,  because  the  rule  of  Court 
is  not  a  record,  and,  if  it  be,  is  not  pleaded  as  such.  Admitting 
the  authorities  which  have  been  cited  to  establish  that  the  sub- 
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stitution  might  have  been  made  by  deed,  still  the  rule  of  Court         R^c 
is  not  equivalent  to  a  deed,  but  is  of  no  higher  authority  than     Binoham. 
an  order  of  Nisi  Prius  in  a  matter  over  which  that  Court  has 
jurisdiction,  and  which  may  be  revoked  by  parol. 

Alexander,  C.  B.  : 

I  should  be  very  sorry  if  this  case  were  decisive  of  the  merits 
between  the  parties,  because  there  is  no  doubt  that  the  prosecutor 
should  have  the  benefit  of  the  award.  There  are  some  views  of 
this  case  with  respect  to  which  I  feel  a  little  difficulty,  but  I 
collect  from  the  argument  that  it  is  necessary  for  the  prosecutor 
to  establish  that  this  rule  of  Court  is  a  record,  and  that,  if  that 
be  not  made  out,  the  defendant  is  entitled  to  the  judgment  of  the 
Court  upon  this  demurrer.  The  counsel  for  the  prosecutor, 
notwithstanding  his  elaborate  argument,  has  failed  to  satisfy  me 
of  that  point.  I  cannot  view  that  as  a  record  which  is  a  mere 
order  of  the  Court,  and  which  the  Court  is  in  the  constant  habit 
of  re-moulding;  and  therefore,  I  am  of  opinion,  inasmuch  as  that 
must  be  established  in  order  to  form  the  basis  of  the  argument, 
that  the  demurrer  must  be  allowed. 

Garrow,  B.,  was  of  the  same  opinion. 

HuLLocK,  B. : 

In  concurring  in  the  judgment  which  has  been  delivered,  I 
proceed  upon  the  failure  of  the  position  which  it  was  necessary 
for  the  prosecutor  to  establish  in  order  to  succeed  upon  this 
demurrer.  This  is  a  scire  facias  upon  a  recognizance  returned 
and  filed  as  of  record  *with  the  King's  Remembrancer,  and,  as  [  •no  ] 
appears  from  the  plea,  enrolled,  and  therefore  a  perfect  record 
upon  every  principle  of  law.  The  plea  sets  forth  the  condition — 
I  do  not  stop  to  consider  the  argument  upon  the  effect  of  the 
alternative  condition — and  then  alleges  that  the  arbitrator  has 
not  ever  awarded  any  sum  of  money  to  be  paid  by  the  defendant. 
Suppose  that  the  arbitrator  had  never  been  substituted,  and  that 
the  gentleman  originally  appointed  had  made  an  award  which  in 
point  of  law  was  insufficient ;  the  language  of  the  plea  would,  in 
that  case,  have  been  the  same  as  in  the  present,  and  it  would 
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Rex  have  been  incumbent  upon  the  prosecutor  to  have  shewn  that 
Bingham,  the  award  was  valid.  It  is  equally  incumbent  upon  him  to  shew 
that  the  award  of  the  substituted  arbitrator  is  good,  or,  in  other 
words,  he  must  shew  that  he  had  an  authority  to  arbitrate 
between  the  parties.  To  this  plea  the  replication  states,  that 
a  new  arbitrator  was  substituted  in  lieu  of  the  former ;  and  the 
non-performance  of  his  award  being  suggested  as  the  breach  of 
the  recognizance,  the  prosecutor  must  shew  that  that  award  was 
made  in  conformity  with  the  condition.  The  question,  therefore, 
which  arises  is,  whether  the  non-performance  of  the  award  of  the 
latter  is  a  breach  of  the  condition  to  abide  by  the  award  of  the 
former.  Coupling  the  allegations  in  the  pleadings  together,  it  is 
manifest  that  this  recognizance  is  a  record,  and  has  been  enrolled 
as  such ;  although  there  are  authorities  to  shew  that  it  would  be 
suflScient  if  it  were  only  filed  with  the  proper  officer,  and  not 
enrolled.  Now,  the  recognizance  in  question  appears  to  be  filed 
with  the  King's  Eemembrancer,  who  is  the  proper  officer  to  have 
the  custody  of  such  documents,  which  would  perhaps  be  alone 
sufficient;  for,  in  the  case  of  Beal  v.  Langstaff,^  in  which  an 
application  was  made  to  take  an  affidavit  off  the  file  which  had 
been  read,  the  Court  said,  it  has  been  read,  and  is  now  filed  and 
[  ♦ill  1  become  a  record  of  the  Court,  *and  cannot  be  taken  off  the  file. 
It  is  not  necessary,  for  the  purpose  of  making  it  a  record,  that  it 
should  be  engrossed  on  parchment,  but  the  filing  of  it  would,  I 
apprehend,  be  sufficient  for  that  purpose.  That  is  manifest  from 
the  case  of  Cooper  v.  Jones,  I  in  which  the  Court  of  King's  Bench 
refused  to  compel  the  Marshal  of  that  Court  to  affile  of  record 
a  writ  of  habeas  corpus  cum  causa.  The  difference  between  the 
practice  of  the  Courts  of  King's  Bench  and  Common  Pleas  alsa 
shews  that  it  is  not  necessary  that  the  recognizance  should  be 
spread  upon  parchment  to  become  a  record.  In  Shuttle  y.  Wood, % 
Holt,  speaking  of  a  recognizance  of  bail,  says,  in  the  Court  of 
King's  Bench,  the  course  is  always  to  enter  them  as  taken  in 
Court,  though  taken  actually  by  a  Judge  in  his  chambers ;  and 
in  this  Court  they  are  not  taken  in  a  sum  certain,  as  in  the 
Common  Pleas ;  neither  are  they  a  record  till  entered :  but,  ux 

t  2  Wils.  371.  §  1  Salk.  564. 

t  U  R.  R.  632  (2  M.  &  S.  202). 
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the  Common  Pleas,  it  is  a  record  immediately  upon  the  first  Rbx 
caption,  and  binds  the  lands  before  it  is  filed  at  Westminster,  binqham. 
and,  when  it  is  filed,  then  it  is  a  record  in  Court,  and  a  scire 
facias  or  debt  lies  upon  it,  either  in  Middlesex,  where  filed,  or  in 
London,  where  taken ;  whereas,  on  a  recognizance  in  this  Court 
of  B,  E.,  the  action  or  scire  facias  must  always  be  brought  in 
Middlesex.  This  reasoning  is  not  at  all  impugned  by  the  decision 
in  the  case  of  Glynn  v.  Thorpe ;  for  that  question  turned  entirely 
upon  the  language  of  the  plea,  and  the  Court  merely  held,  that, 
inasmuch  as  it  was  not  pleaded  as  a  record,  a  conclusion  to  the 
country  was  good  in  the  replication.  The  question  there  was, 
whether  a  recognizance  was  of  necessity  a  record.  A  similar 
question  arose  in  the  case  of  Bottomly  v.  Lord  Fairfax y\  upon 
the  effect  of  a  recognizance  which  had  not  been  enrolled,  and 
the  Court  decreed  that  it  would  have  the  effect  of  a  bond  merely. 
But,  in  that  *case,  the  recognizance  was  not  enrolled  ;  whereas,  [  *ii2  ] 
in  the  present,  it  is  distinctly  alleged  upon  the  scire  facias,  that 
the  recognizance  was  returned  and  filed  as  of  record,  and  the  plea 
shews  that  it  was  enrolled,  and  I  am  not  aware  that  it  ought  to 
be  filed  in  any  particular  place.  But  the  whole  ground  of  argu- 
ment is,  not  that  the  recognizance  is  not  a  record,  but  that  the 
rule  of  Court  is  also  a  record.  If  the  recognizance  be  a  record, 
how  can  it  be  avoided,  except  by  matter  of  record  ?  With  respect 
to  the  decision  of  Lord  Chief  Justice  Holt,  than  whom  few  more 
able  lawyers  ever  sat  in  Westminster  Hall,  it  is  uncertain  under 
what  circumstances,  and  as  applicable  to  what  state  of  facts, 
that  dictum  was  delivered.  It  may  be  good  in  point  of  law,  if 
applicable  to  a  particular  state  of  facts.  As,  for  instance,  a 
judgment  may  be  defeated  by  an  instrument  which  estops  the 
party  from  disputing  the  effect  of  it;  but,  in  a  case  like  the 
present,  the  Court  would  be  slow  to  decide  that  a  rule  of  Court 
was  a  revocation  of  this  instrument.  In  Grieg  v.  Talbot,  J  the 
Court  of  King's  Bench  decided  that  where  a  bond  was  given 
conditioned  for  the  performance  of  an  award  within  a  limited 
time,  the  time  might  be  enlarged  by  deed;  but  the  ground  of 
that  decision  was  (and  all  the  authorities  now  cited  were  referred 
to)  that  an  instrument  may  be  varied  by  one  of  as  high  a  nature. 
t  2  Vem.  750 ;  IP.  Wms.  334.  t  2  B.  &  C.  170. 
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Kez  To  bring  this  case  within  that  authority,  it  must  be  shewn  that 
BiNOHAM.  a  I'ule  of  Court  is  of  as  high  a  nature  as  a  record.  Now,  the 
argument  for  the  prosecution  has  satisfied  me  that  a  record  is  of 
such  high  authority  that,  after  the  Term  in  which  it  is  pronounced, 
it  cannot  be  altered,  even  by  the  Court;  from  whence  it  proceeded; 
but  it  is  well  known,  that,  in  whatever  Term  a  rule  of  Court  is 
made,  provided  any  difficulty  arises  from  the  form  of  the  rule, 
the  Court  are  in  the  daily  habit  of  interposing,  and  altering  or 
setting  aside  that  rule.  A  rule  of  Court  is  not  a  record,  but  only 
[  'US  ]  a  remembrance :  Wynne  v.  ^  Wynne  A  If,  then,  the  recognizance 
be  a  record,  and  the  rule  of  Court  be  not  a  record,  this  case  falls 
precisely  within  the  principle  of  that  of  Brown  v.  Goodman, I  in 
which  a  bond  having  been  given  to  abide  by  an  award  to  be 
made  within  a  limited  time,  the  time  for  making  the  award  was 
enlarged  by  consent  of  both  parties ;  and  upon  demurrer  Lord 
Kenton  said,  the  question  is  not  whether  the  party  has  some 
remedy,  but  whether  his  remedy  is  upon  the  bond ;  to  determine 
which,  the  Court  must  look  to  the  bond ;  and  there  it  appeared 
that  the  defendant  had  bound  himself  to  abide  by  an  award 
under  a  penalty,  if  made  within  a  given  time :  but  that  can 
never  extend  the  penalty  to  an  award  made  after  that  time  under 
a  new  agreement.  The  same  principle  is  laid  down  in  Littler  v. 
Holland f^  and  the  case  of  Evans  v.  Thomp8on,\\  which  at  first 
sight  appears  to  militate  against  this  proposition,  will,  upon 
examination,  be  found  to  proceed  upon  the  same  principle.  But 
that  question  arose  upon  an  attachment,  and  may  therefore  be 
laid  out  of  consideration  in  this  case.  Upon  these  grounds,  I  am 
of  opinion  that  the  demurrer  should  be  allowed,  the  recognizance 
being  a  record,  and  the  rule  of  Court  an  instrument  of  an  inferior 
nature. 

Vauohan,  B.  : 

Concurring  as  I  do  in  the  judgment  which  has  been  dehvered, 
it  will  be  necessary  for  me  to  say  but  a  very  few  words  upon  this 
subject.    The  rule,  that  instruments  cannot  be  altered  or  defeat^ 

t  1  Wil8.48.  See  Lewie  Y.Morland,  §  3  T.  R.  590. 

2  B.  &  Aid.  56.  61.  ||  5  East,  189;  1  Smith,  380. 

t  3  T.  R.  592,  n. 
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but  by  instruments  of  the  same  nature,  is  well  established  and  is 
peculiarly  applicable  to  a  case  like  the  present.  That  rule  was 
well  considered  in  the  case  of  Thompson  v.  Brown,}  in  which  the 
Court  of  Common  Pleas  decided  that  another  voyage  could  not 
be  substituted  by  agreement  in  lieu  of  that  defined  by  covenant, 
without  releasing  the  party  from  his  covenant.  The  only  question 
therefore  is,  whether  a  rule  *of  Court  is  a  record.  I  think  that 
it  is  not,  but  of  a  lower  denomination  than  a  record,  and  that 
therefore  the  defendant  is  released  from  his  obligation,  and  that 
the  demurrer  should  be  allowed. 

Judgment  for  the  defendant, 

[This   judgment  was   affirmed   in   the  Exchequer   Chamber 
(Michaelmas  Term,  1830) — briefly  reported  in  1  Cr.  &  Jer.  245.] 


Bbx 

V, 

Bingham. 


[  *iU  ] 


The   attorney-general   v.  HOLBROOK   and 
•    Another. 

(3  Younge  &  Jervis,  114—126;  S.  C.  12  Price,  407.) 

The  forgiveness  of  a  bond  debt  by  "will  is  a  legacy,  and  as  such  is 
liable  to  the  payment  of  legacy  duty. 

But  where  a  specific  sum  is  bequeathed  or  a  specific  debt  forgiven, 
which  is  known  and  ascertained  at  the  time  of  the  testator's  death, 
legacy  duty  is  not  payable  upon  the  interest  accruing  in  respect  of  such 
debt  or  sum  of  money,  between  the  time  of  such  death  and  the  period 
when  the  executors  close  their  accounts. 

The  obligee  of  a  bond,  after  the  death  of  the  principal  therein,  but 
during  the  life  of  the  surety,  who  was  his  brother,  made  his  will,  con- 
taining the  following  directions  relative  to  the  bond :  **  I  hereby  forgive 
the  bond  debt,  both  piincipal  and  interest,  due  to  me,  and  entered  into 
by  J.  W.  and  my  brother  J.  H.,  with  and  for  him,  for  the  said  J.  W.'s 
paying  me  the  principal  sum  of  4,000/.  and  interest,  at  4/.  per  cent.  &c., 
and  do  order  the  said  bond,  at  my  decease,  to  be  delivered  up  and 
cancelled."  The  interest  upon  the  bond  was  paid  up  to  the  death  of 
the  testator,  whom  his  brother  survived :  Held,  that  this  was  a  legacy 
whereon  legacy  duty  was  payable  by  J.  H.,  testator's  brother,  but  upon 
the  principal  sum  only,  and  not  in  respect  of  interest  accruing  subsequent 
to  the  testator's  death. 

This  was  an  information  filed  by  his  Majesty's  Attorney-General 

against  the  defendants,  to  recover  the  amount  of  certain  legacy 

duty  claimed  by  the  Crown  from  the  said  defendants,  to  be 

calculated  at  the  rate  of  lOZ.  per  cent,  on  the  amount  of  the 

t  7  Taunt.  656. 


1829. 

Hevenne, 

[lU] 
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att.-Gen.     principal  and  interest  unpaid  on  the  bond  hereinafter  mentioned. 

HoLBBooK.  The  defendants  pleaded  not  guilty  to  the  information,  on  which 
issue  was  joined.  The  information  was  tried  at  the  sittings  after 
Hilary  Term,  1823,  when  a  verdict  was  taken  by  consent  for  the 
Crown,  subject  to  the  opinion  of  the  Court  upon  the  following  case : 
One  Thomas  Holbrook,  on  or  about  the  81st  day  of  August,  in 
the  year  of  our  Lord  1810,  duly  made  and  published  his  last  will 
and  testament  in  writing,  bearing  date  the  day  and  year  afore- 
said, and  thereby,  amongst  other  things,  said  as  follows:  "And 
moreover,  I  hereby  forgive  the  bond  debt,  both  principal  and 
interest,  due  to  me,  and  entered  into  by  James  Willis,  and  my 
[  *Uo  ]  brother,  *James  Holbrook,  with  and  for  him,  for  the  said  James 
Willis's  paying  to  me  the  principal  sum  of  4,000Z.  and  interest 
at  41.  per  cent.,  being  the  appraised  value  of  my  late  brewhouse, 
buildings,  and  premises,  thereon,  and  for  the  horses,  carts,  and 
utensils,  and  stock  in  trade,  then  of  me  as  a  brewer,  of  every 
description,  and  do  order  the  said  bond,  at  my  decease,  to  be 
delivered  up  and  cancelled."  And  the  said  Thomas  Holbrook, 
by  his  said  will,  appointed  his  brothers  William  Holbrook,  and 
the  said  James  Holbrook,  both  since  deceased,  and  the  said 
defendants,  executors  thereof :  and  on  the  28rd  August,  in  the 
year  of  our  Lord  1811,  died  without  revoking  or  altering  his  said 
will  in  respect  of  the  said  bond  debt.  And  the  said  WiUiam 
Holbrook  and  James  Holbrook,  both  now  deceased,  and  the  said 
defendants,  in  the  lifetime  of  the  said  William  Holbrook  and 
James  Holbrook  now  deceased,  duly  proved  the  said  last  will  and 
testament,  and  took  the  burthen  of  the  execution  thereof.  And 
the  said  bond  referred  to  in  the  said  last  will  and  testament 
was  a  certain  bond  or  writing  obligatory,  bearing  date  the  28th 
December,  1787,  whereby  the  said  James  Willis  and  James 
Holbrook  now  deceased,  the  brother  of  the  said  Thomas  Holbrook,. 
as  surety  for  the  said  James  Willis,  became  jointly  and  severally 
held  and  firmly  bound  to  the  said  Thomas  Holbrook  in  the  sum 
of  8,000Z.,  to  be  paid  to  the  said  Thomas  Holbrook,  conditioned 
for  the  pajrment  by  the  said  James  Willis  and  James  Holbrook 
now  deceased,  or  either  of  them,  their  or  either  of  their  executors 
or  administrators,  unto  the  said  Thomas  Holbrook,  his  executors, 
administrators,  or  assigns,  of  the  sum  of  4,000L  of  lawful  money 
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of  Great  Britain,  on  the  Ist  day  of  January,  1794,  with  interest     att.-Gen. 

for  the  same  from  the  date  thereof,  after  the  rate  of  4Z.  for  lOOi.    holbbook. 

by  the  year.    And  interest  on  the  said  4,000'.  was  paid  by  the 

said  James  Willis  to  the  said  Thomas  Holbrook  in  his  lifetime, 

to  the  time  of  the  death  of  the  said  James  Willis,  which  happened 

in  *the  year  1807,  and  from  that  time  by  his  executors  to  the       [  *116  1 

1st  January,  1811 ;  and  the  principal  and  all  interest  since  due 

remains  unpaid.    And  the  said  defendants  retain  the  said  bond 

in  their  possession  for  the  person  entitled  thereto  under  the  said 

will. 

The  question  for  the  opinion  of  the  Court  is,  whether  or  not 
the  principal  sum,  secured  by  the  said  bond,  be  liable  to  the  said 
duty  on  legacies ;  and  if  so,  whether  or  not  the  interest  which 
has  accrued  due  thereon  be  also  subject  to  the  duty,  and  for 
what  period.  .  If  the  Court  shall  be  of  opinion  that,  under  the 
circumstances  of  the  case,  the  Crown  is  entitled  to  recover,  the 
verdict  shall  stand  for  such  sum  as  the  Court  shall  think  is 
payable  by  the  defendants;  if  otherwise,  a  verdict  shall  be 
entered  for  the  defendants. 

Shepherd,  for  the  Crown  : 

The  first  question  is,  whether  the  forgiveness  of  a  bond  debt 
is  such  a  legacy  as  is  chargeable  with  the  legacy  duty,  under 
36  Geo.  III.  c.  52 ;  which  question,  as  well  as  the  liability  of 
the  defendants,  depends  upon  the  5th  and  7th  t  sections  of  that 
statute.  The  forgiveness  of  a  debt,  by  a  will  or  testamentary 
instrument,  has  always  been  held  to  be  a  legacy,  and,  as  such, 
is  subject  to  all  the  incidents  and  obligations  which  arise  on 
legacies.  It  cannot  be  pleaded  by  way  of  release :  Wankford  v. 
Wankford,l  Eider  v.  Wager. ^  It  could  not  be  paid  or  remitted, 
if  there  were  not  enough  to  discharge  the  debts,  but  would  be 
assets  for  that  purpose ;  and,  although  it  is  a  testamentary  act, 
which  may  be  good  as  against  executors,  it  is  not  good  as  against 
creditors :  Sibthorpe  v.  Moxon.\\  In  Ashburner  v.  Macguire,'^^  the 
principal  of  a  bond  debt,  bequeathed  to  the  testator's  sister,  was 

t  S.  7  was  repealed,  S.  L.  R.  Act,  §  2  P.  Wins.  330. 

1872.  II  3  Atk.  580. 

X  1  Salk.  303.  H  2  Br.  C.  C.  108. 
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att.'Gen.    held  to  be  a  specific  legacy ;  and,  as  the  cases  *before  cited  shew 

Vm 

HoLBBooK.    that  the  forgiveness  of  a  debt  is  a  legacy,  it  follows,  of  necessity, 
[*U7  ]      that  the  forgiveness  of  a  bond  debt  to  the  obligor  thereof,  is 
as  much  a  legacy  as  if  it  had  been  left  to  a  third  person.     The 
second  point,  supposing  it  to  be  established  that  this  is  a  legacy, 
relates  to  the  question  whether,  in  consequence  of  the  death  of 
Willis,  the  legacy  has  not  lapsed.     Upon  this,  however,  it  is 
contended,  that  the  legacy  is  either  to  Willis  alone,  and  survives 
to  his  personal  representatives,  or  it  is  at  once  given  to  those 
substantially  interested  in  his  property;  or,  in  the  event  of  its  not 
being  a  legacy  of  that  nature,  that  it  did  not  lapse,  but  survived 
to  the  joint  obligor,  James  Holbrook.     The  cases  relative  to 
lapsed  legacies  are  all  distinguishable  from  the  present ;  but, 
from  them,  as  well  as  others  to  the  contrary  effect,  it  may  be 
collected,  that,  if  it  can  be  seen  from  the  words  of  the  will,  or 
from  facts  stated  in  the  case,  that  the  testator  did  not  intend  the 
legacy  to  lapse,  full  effect  will  be  given  to  the  will :  Sibley  v. 
Cooke  ;\  Budge  V.  Abbott ;X  Izanv.  B\itler,%     An  important  fact 
here  is,  that  Willis  died  before  the  testator  made  his  will ;  and, 
therefore,  it  must  have  been  intended  that  the  legacy  should  not 
lapse,  or  rather  that  the  debt  should  be  discharged  to  his  repre- 
sentatives, who  were  absolutely  and  ultimately  liable  to  pay  it. 
The  words  **  to  be  given  up  to  be  cancelled,"  seem  also  to  have 
been  considered  by  Lord  Hardwickb,  in  Sibthorpe  v.  Moxon,  as 
of  some  importance,  and  are  no  less  material  in  the  present 
instance,  as  pointing  out  the  parties  intended  to  be  benefited. 
Yet,  supposing  the  legacy  not  to  operate  in  favour  of  the  legal 
representatives  of  Willis,  still,  from  the  circumstance  of  the 
testator's  intention,  and  the  general  principle  that  a  legacy  given 
to  two  jointly  survives  to  the  survivor,  the  duty  is  payable, 
treating  James  Holbrook  as  a  legatee.     Upon  the  question  of 
[  •118  ]      interest,  it  may  be  submitted,  that  the  duty  is  to  be  *received 
from  the  legatee,  upon  the  amount  of  the  whole  sum  he  receives 
in  consequence  of  the  legacy.     In  The  Attorney-General  v.  Lord 
George  Cavendish,'}  it  was  held,  that  the  legacy  duty  is  payable 
upon  the  aggregate  amount  of  the  residue  of  the  testator's 

t  3  Atk.  573.  §  2  Price,  34. 

t  3  Br.  C.  R.  226.  ||  12  R.  R.  716  (Wight.  82). 
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property  at  the  time  of  the  executor's  delivering  into  the  Stamp  att.-Gkn. 
Office  the  note  of  what  he  intends  to  retain,  as  residuary  legatee ;  holbbook. 
and  it  was  there  decided,  that  interest,  as  forming  part  of  the 
residue,  is  liable  to  duty.  Upon  the  same  principle  ought  all  the 
beneficial  interest  received  by  a  legatee  to  be  made  liable  to  the 
payment  of  duty;  especially  since  the  duty,  and  the  interest  upon 
it,  is  lost  to  the  Crown  during  any  delay  that  takes  place  in  the 
administration  of  the  testator's  effects. 

Peake,  Serjt.  contra : 

Upon  the  authority  of  Sibthorpe  v.  Moxon,  it  might  be  con- 
tended that  this  was  a  mere  release  of  the  bond,  and  not  a  legacy 
chargeable  with  duty ;  but,  inasmuch  as  that  case  has  been 
considerably  shaken  by  subsequent  decisions,  and  particularly 
by  that  of  Izon  v.  Butler,  the  argument  need  not  be  carried  to 
that  extent.  It  is  sufficient  to  distinguish  the  present  case  from 
Sihthoiye  v.  Moxon,  and  others  upon  the  same  point  down  to 
Izon  V.  Butler,  that,  in  all  those  cases,  the  bequest  or  release  was 
to  one  person,  whereas,  here  it  is  a  forgiveness  and  remission  of 
debt  in  general.  Conceding,  however,  that  this  is  to  be  taken 
as  a  bequest,  still,  according  to  the  rule,  that  where  there  is  a 
bequest  to  two  or  more  persons  of  one  general  sum,  undivided  by 
the  testator,  it  will  not  lapse  but  go  to  the  survivor,  the  bequest 
in  this  instance  would  go  to  James  Holbrook.  This  is  clear  from 
Bvffan  V.  Bradford,^  and  a  variety  of  other  cases,  as  well  as  from 
the  fact,  that,  at  the  time  when  the  testator  made  his  will,  "Willis, 
the  principal  obligor  in  the  *bond  was  dead,  and,  therefore,  the  [  *119  ] 
surety  alone  was  intended  to  be  benefited;  and  he  being  a  brother, 
if  any  duty  be  chargeable,  it  must  be  in  reference  to  that  relation- 
ship. Upon  the  main  question,  whether  any  duty  whatever  be 
in  this  instance  payable,  it  may  be  submitted  that  the  remission 
of  a  bond  debt  in  this  manner  is  not  within  the  words  of  the 
statute.  The  statute  44  Geo.  III.  c.  98,  applies  only  to  cases 
where  a  receipt  or  discharge  is  to  be  given  by  legatees  to  the 
executors,  and  not  to  those  where  the  act  to  be  done,  as  the 
cancelling  of  a  bond,  or  delivering  it  up  to  be  cancelled,  is  to  be 
done  by  the  executor  himself.    In  this  respect,  the  45  Geo.  III. 

•»•  2  Atk.  220. 
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att.-Gen.     c.  28,  s.  4,+  does  not  materially  differ  from  the  preceding  statute. 

HoLBRooK.  The  omission  of  the  Legislature  to  impose  a  duty  in  cases  of  this 
nature,  may  be  well  conceived  to  have  been  intentional  and  not 
accidental.  A  creditor  by  bond,  who  stands  nearly  related  to  the 
obligor,  knowing  that  he  is  unable  to  discharge  the  debt  except 
in  his  person,  may  wish  to  release  him  altogether  from  his 
obligation,  without  leaving  him  to  the  mercy  of  executors.  The 
payment  of  a  legacy  duty  by  such  a  legatee  may  be  equally 
impossible,  and,  therefore,  to  call  upon  him  to  make  such  pay- 
ment, in  the  same  manner  as  if  a  sum  of  money  to  the  amount  of 
the  debt  forgiven  had  passed  into  his  hands,  would  be  attended 
with  extreme  hardship.  The  duty  imposed  is  by  way  of  stamp 
on  the  receipt  and  discharge  to  be  given  by  the  legatee  to  the 
executor ;  and  the  executor  is  liable  to  a  penalty  unless  he  take 
such  a  receipt  or  discharge.  The  cases  in  which  interest  has 
been  charged  do  not  apply,  as  they  related  only  to  residue,  or 
where  the  party  himself  had  been  making  interest,  or  the  interest 
had  become  principal. 

Graham,  B,  : 

I  feel  no  difficulty  with  respect  to  the  manner  in  which  this 
will  is  worded,  expressly  forgiving  this  bond  debt.  At  the  date 
[•120]  of  the  testator's  will,  these  *two  persons,  James  Holbrook  said 
Willis,  had  given  a  bond  of  an  anterior  date,  and  it  is  perfectly 
clear  that  the  testator  must  have  known  that  Willis  at  that  time 
was  dead ;  and  therefore  this  testator,  when  he  uses  the  expres- 
sion, **  I  forgive  the  bond  debt  entered  into  by  Willis,  and  my 
brother,  James  Holbrook,"  meant  it  merely  as  descriptive  of  the 
nature  of  that  instrument,  Ly  which  the  parties  were  bound ; 
he  recognizes,  therefore,  or  uses,  those  expressions  merely  as 
descriptive  of  the  nature  of  that  bond  which  he  wished  to  forgive ; 
then,  if  he  forgives  that  bond,  he  could  only  have  in  contempla- 
tion the  person  in  whose  favour  this  would  operate,  namely, 
his  brother  James,  and  to  release  him  from  all  obligation  he 
owed  in  the  shape  of  the  bond  primarily,  though  he  was  only  a 
security.  I  cannot  conceive  he  could  have  any  other  object  in 
view  than  his  brother  James  Holbrook,  where  he  says,  I  forgive 
that  bond,  he  at  that  time  being  a  person  that  unquestionably 
+  Eepealed,  S.  L.  E.  Act,  1872. 
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was  bound  to  pay  this  money  if  the  testator  had  called  upon  him.  Att.-Gek. 
It  is  said  this  is  not  within  the  purview  of  this  Act  of  Parliament,  holbbook. 
because  it  is  not  a  legacy.  What  was  this  debt  ?  It  was  so  much 
money  in  the  hands  of  the  testator  which  they  were  bound  to  pay 
him  ;  it  is  as  much  as  to  say,  I  give  you  the  amount  of  that  debt, 
my  money,  in  the  hands  of  you  the  persons  who  have  entered 
into  that  obligation  to  me ;  and  therefore  I  can  form  no  doubt 
at  all  that  the  remission  of  a  debt  that  is  due  to  the  testator,  is 
to  all  intents  and  purposes  a  bequest  of  so  much  money  to  the 
party,  and  must  be  so  considered;  the  words  of  the  different 
Acts  of  Parliament  are  large  enough  to  comprehend  the  case  of 
the  forgiveness  of  a  debt.  If  that  be  really  the  case,  I  conceive 
there  is  no  further  question  in  the  cause.  If  this  was  the  remis- 
sion of  a  debt  due  from  James  Holbrook,  he  derives  all  the  benefit 
from  it,  and  I  cannot  conceive,  in  any  point  of  view,  that  the 
representatives  could  be  called  upon,  on  the  present  occasion, 
because,  if  this  is  the  remission  of  a  debt  as  *to  James  Holbrook,  [  *121  ] 
he  could  never  bring  any  action  for  any  injury  he  sustained, 
against  the  representatives  of  Willis ;  that  appears  to  me  to  be 
perfectly  clear,  and,  that  being  so,  I  do  not  see  that  by  any  means, 
in  any  view  of  the  case,  the  representatives  of  the  testator  could 
be  affected.  If  James  Holbrook  was  to  say,  "  as  to  you,  the 
representatives  of  Willis,  there  is  no  remission  of  the  debt," 
and  were  to  sue  them,  it  is  perfectly  clear  that  the  representatives 
would  find  relief  either  at  law  or  by  the  assistance  of  a  court  of 
equity.  That  being  the  case,  it  appears  to  me  that  there  is  no 
person  who  could  be  affected  by  a  perfect  remission  of  this  debt, 
but  the  person  himself  who  remained  bound  by  the  effect  of  this 
bond ;  and  that  he,  being  cleared  of  a  debt  of  4,0002.,  received 
80  far  a  benefit,  by  being  released  from  an  obligation  to  that 
extent.  Under  these  circumstances  it  appears  to  me  to  be 
extremely  clear,  that  he  is  chargeable  with  this  bequest  to  the 
extent  of  4,000!.,  and,  being  a  brother,  that  he  is  liable  only  to 
the  lesser  duty.  As  to  the  question  of  interest,  I  cannot  enter- 
tain any  degree  of  doubt  about  it.  Nobody  knows  what  the  extent 
of  the  residuary  fund  is  till  the  debts  are  perfectly  clear  and 
satisfied,  and  then  whatever  that  is  composed  of,  forms  part  of 
the  corpus  of  that  legacy,  given  in  the  shape  of  a  residuary 
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att.-Gen.  bequest ;  but  where  a  sum  is  secured  by  an  instrument  which 
HoLBRooK.  renders  it  specific,  we  are  to  consider  it  at  the  time  of  the  death 
of  the  testator,  and  at  that  time  whatever  interest  was  due  comes 
into  the  pocket  of  the  legatee :  but  it  appears  in  this  particular 
instance,  that  all  arrears  of  interest  were  paid.  Then  again,  in 
the  case  of  a  simple  bond,  a  sum  of  money  is  appropriated  to  the 
legatee,  it  is  his  from  the  time  of  the  death  of  the  testator,  and 
being  his  at  the  time  of  the  death  of  the  testator,  if  it  has  produced 
any  interest  subsequent  to  that  time,  it  is  the  consequence  of  the 
property  having  attached  to  him  at  the  time  of  the  death  of  the 
testator,  and  does  not  form  any  part  liable  to  duty.  Under  these 
[  ^122  ]  circumstances,  I  think  the  verdict  must  stand  *for  the  Crown  to 
the  extent  of  the  legacy  duty  payable  by  a  brother. 

Garrow,  B.  : 

This  case  comes  for  the  consideration  of  the  Court  upon  an 
information  filed  by  his  Majesty's  Attorney-General  against 
Thomas  Holbrook  and  another,  claiming  legacy  duty  upon  the 
sum  of  4,000Z.  given  to  a  person  of  the  name  of  James  Willis. 
The  benefit  was  given  in  the  shape  of  the  forgiveness  of  a  bond 
entered  into  by  Willis.  James  Holbrook  was  his  security.  Willis 
died  in  the  lifetime  of  the  testator.  I  am  of  opinion  the  Crown 
is  entitled  to  recover.  The  testator  says  that  he  forgives  the 
bond  debt,  both  principal  and  interest,  amounting  to  4,000f., 
which  had  been  secured  by  a  joint  mortgage ;  and  I  consider  the 
case  upon  the  question,  whether  this  is  a  legacy  or  not,  just  as 
if  the  testator  had  done  this  sort  of  thing,  as  if  he  had  said  I  give 
to  my  brother  4,000Z.  in  Exchequer  bills,  which  are  sealed  up  at 
my  bankers,  they  shall  be  given  up  to  him  at  my  death ;  then 
he  says,  this  is  in  effect  in  order  to  show  my  affection  and  regard 
to  my  brother,  and  to  benefit  him  to  the  extent  of  4,000Z. ;  I  do 
not  direct  it  shall  be  paid  to  him,  I  do  not  desire  it  to  be  paid 
to  him,  because  I  have  a  security  from  him  to  that  amount,  and 
I  desire  that  it  may  be  done  in  this  way,  that  the  bond  be  cancelled, 
and  he  will  be  4,000Z.  better  in  the  world  than  he  would  if  that 
bond  remained  uncancelled  and  unrevoked.  I  am  of  opinion  that 
this  is  a  legacy  to  the  brother  of  the  testator,  and  therefore  liable 
to  the  payment  of  duty  to  the  amount  which  is  charged  upon 
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persons  standing  in  that  near  relation.     I  am  clearly  of  opinion,     Att.-Oe». 

there  is  no  pretence  to  charge  any  interest,  for  the  interest  had    holbrook. 

been  paid  up  to  the  time  of  the  death  of  the  testator ;  and  this 

is  clearly  distinguishable  from  the  case  alluded  to,  of  a  charge 

upon  the  residue  of  the  estate ;  that  would  be  made  up,  part  of 

it  at  the  time  of  the  death  of  the  testator,  and  a  much  larger  part 

of  debts  outstanding ;  *all  going  to  make  one  aggregate  fund  :       [  *123  1 

upon  which  therefore  it  was  perfectly  easy  and  competent  to 

make  a  charge  at  the  rate  of  the  legacy  duty.    What  interest  has 

been  received,  has  resulted  from  the  testator's  estate ;  not  one 

single  farthing  has  the  executor  himself  made.     It  is  a  legacy  of 

4,000Z.  not  in  bank-notes,  or  in  exchequer  bills,  in  the  way  I  put, 

but  by  directing  over  4,000i.  in  the  shape  of  a  bond,  which  might 

be  enforced  to  its  full  extent.     I  am  of  opinion   the  Crown  is 

entitled  to  a  verdict  for  the  amount  of  the  legacy  duty  payable 

by  a  person  standing  in  the  relation  of  a  brother. 

HuLLocK,  B. : 

Concurring,  as  I  do,  in  opinion  with  the  rest  of  the  Court,  it 
will  not  be  necessary  for  me  to  occupy  much  time ;  but  the  case 
has  resolved  itself  into  three  questions :  first,  whether  this  bequest 
amounts  to  a  legacy  ?  in  the  next  place,  if  it  be  such  a  legacy  as^ 
is  subject  to  any  duty,  then  the  question  will  be  as  to  what  duty  ? 
and  then  the  third  question  is,  whether  or  no  interest  is  due ; 
whether  it  can  be  considered  as  due  upon  a  debt  released  at  the 
time  of  the  death  of  the  testator  ?  As  to  the  first  question,  it  i& 
rightly  conceded  that  the  cases  were  brought  in  review  before  the 
Court  in  Izon  v.  Butler,  It  is  too  much  to  argue  for  a  moment, 
with  any  hope  of  success,  that  this  does  not  amount  to  a  legacy, 
and  it  is  partly  so  conceded  ;  that  is  the  case  brought  before  the 
Court  at  that  time,  which  appears  to  have  gone  a  great  way ;  but 
it  cannot  now  be  argued  that  it  is  not  a  legacy.  Then,  assuming 
it  to  be  a  legacy  to  the  survivors  of  the  principal  in  the  bond,  it 
is  totally  immaterial  whether  Willis  died  before  the  making  of  the 
will  or  not ;  but,  in  fact,  he  was  dead ;  therefore,  the  devise 
operated  for  the  benefit  of  the  survivors.  Then,  assuming  it  to 
be  a  legacy  to  him,  it  is  said  by  the  4th  section  of  the  45th  of  the 
late  King,  c.  28,  the  object  of  which  was  to  ascertain  what  legacies, 
were  subject  to  the  receipt  duty — what  legacies  were  bound  to  pay 
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att.-Gbn.  any  sum  to  the  executor  in  the  shape  of  a  receipt-stamp — *it  is 
HoLBRooK.  said,  although  the  fourth  clause  comprehends  the  case  in  ques- 
[  •124  ]  tion,  it  does  not  comprehend  a  legacy  liable  to  the  receipt-duty. 
Now,  the  first  point  will  be  to  ascertain,  whether  it  falls  within 
the  words  of  that  clause,  which  enacts  **  That  every  gift,"  there 
is  no  question  this  is  a  gift,  "  by  any  will  or  testamentary  instru- 
ment, of  any  person  dying  after  the  passing  of  this  Act,  which, 
by  virtue  of  any  such  will,  or  testamentary  instrument,  shall  have 
effect  or  be  satisfied  out  of  the  personal  estate  of  such  person  so 
dying,"  about  which  there  can  be  no  question — this  debt  is  to 
have  effect,  or  be  satisfied  out  of  the  personal  estate  of  such 
person  so  dying, — this  debt  was  part  of  the  personal  estate,  and 
would  have  been  assets,  "or  out  of  any  personal  estate  which 
such  person  shall  have  power  to  dispose  of,  as  he  or  she  shall 
think  fit,  or  which  shall  have  been  charged  upon  " — and  then 
it  goes  on  comprehending  the  charges  upon  real  estates,  "  which 
such  person  may  have  the  power  to  dispose  of,  whether  the  same 
shall  be  given  by  way  of  annuity,  or  in  any  other  form,  shall  be 
deemed  and  taken  to  be  a  legacy  within  the  true  intent  and 
meaning  of  this  Act."  Now,  it  appears  to  me,  this  must  be 
construed,  as  the  Court  are  disposed  to  construe  it,  to  be  a 
legacy,  and  that  it  is  a  legacy  which  acquires  its  force  and  effect 
under  this  will.  If  it  be  so,  then  it  falls  within  the  former  part 
of  the  clause,  and  becomes  a  legacy,  and  subject  to  the  duty. 
The  question  is,  whether  it  be  or  be  not  a  legacy  within  this 
Act :  it  appears  to  me,  that  it  is  ;  and  that,  therefore,  it  is  liable 
to  the  duty — that  is,  the  duty  imposed  upon  the  legatee ;  then, 
with  respect  to  the  hardship  which,  it  is  said,  will  result  from 
that  construction,  I  do  not  know  that  the  Court  are  called  upon 
to  avoid  any  hardship  when  they  are  to  put  a  construction  upon 
an  Act  of  Parliament ;  but  the  hardship  is  merely  ideal.  If  this 
testator  meant  to  give  him  this  money,  he  might  have  done  as 
others  have  done;  he  might  have  abandoned  the  bond  in  his 
[  *126  ]  life-time,  and  put  an  end  to  all  *this  question ;  but  it  is  not  to 
be  considered  as  a  very  great  hardship  that  is  imposed  upon  this 
party,  which  subjects  him  to  the  duty  of  2 J  per  cent.,  instead 
of  the  payment  of  the  principal  of  the  full  debt.  That  is  the 
advantage  he  derives ;  though  I  am  not  prepared  to  say,  that 
an  action  might  not  have  been  maintained  by  James  Holbrook 
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against  the  othBr  party,  stating,  however,  distinctly,  that  it  is 
not  necessary  for  the  Court  to  decide  that.     The  question  is  not 
as  to  the  debt  due  from  the  executor  of  that  person,  but  of  the 
surety  in  the  bond,  who  pays  a  sum  of  money,  the  necessity  for 
the  payment  of  which  is  imposed  by  the  suretyship  in  that  bond. 
I  have  always  understood  that  the  very  consequence  resulting 
from  that  situation,  is  a  damnification  for  which  he  may  recover 
over ;  but  the  only  question  here  is,  whether  it  is  not  liable  to 
the  legacy  duty ;  and  as  this  must  be  a  legacy  to  the  brother,  the 
duty  must  be  payable  by  him  in  the  character  of  a  brother.    Then, 
with  respect  to  the  interest,  the  argument  is  founded  upon  a 
misapprehension  of  the  state  of  things  here ;  because,  although 
interest,  which  very  often  does  compose  the  residue  of  the  estate, 
and  is  therefore  assets,  is  liable  to  the  payment  of  the  duty,  that 
is  interest  paid  in  consequence  of  the  outstanding  debts  due  to 
the  testator :  for  instance,  supposing  this  person,  the  legatee  of 
the  bond,  had  been  liable  to  pay  the  whole,  he  would  also  pay 
the  interest  upon  it,  and  that  would  have  composed  a  part  of  the 
assets  of  the  testator's  property,  part  of  the  residue,  and  would 
be  liable  to  the  payment  of  a  proportion  of  the  duty  as  to  the 
residue:   but  here,  the  moment  the  testator  died  (if  this  be  a 
good  bequest),  the  debt  became  eo  inatanti  at  an  end — there  is 
an  end  of  the  debt,  and  there  is  about  half  a  year's  interest  paid 
up  to  the  1st  January  prior  to  the  death  of  the  testator,  the 
testator  dying  in  the  August  following ;  therefore,  the  amount 
upon  which  the  legacy  duty  is  to  be  paid,  would  be  the  amount 
of  the  bond,  and  such  as  would  *constitute  a  debt  at  the  time 
of  the  testator's  death  ;  and  I  am  of  opinion  that  the  duty  to  be 
paid  ought  to  be  according  to  the  duty  imposed  upon  a  brother. 


Att.-Gbn. 

HOLBROOKi 


[  •126  ] 


BOZON  AND  Another  v.  WILLIAMS  and  Others. 

(3  Younge  &  Jervis,  150—162.) 

The  possession  of  a  client's  deeds  by  his  solicitor  is  so  usual  and  so 
much  in  the  ordinary  course  of  transactions,  that  where  a  person 
purchases  an  estate,  and  is  informed  that  the  deeds  are  in  the  hands 
of  the  solicitors  of  the  owner  of  the  estate,  there  is  nothing  in  that 
circumstance  which  renders  it  necessary  for  him  to  inquire  under  what 
circumstances  the  solicitor  holds  the  deeds.  And,  therefore,  where 
a  solicitor  acquires  by  contract  a  different  interest  beyond  what  his 
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BozoN  character  of  solicitor  confers  (such  as  an  equitable  mortgage),  it  is 

f .  incumbent  on  him  immediately  to  give  clear  and  distinct  notice  of  his 

Williams.  interest  to  all  persons  in  the  visible  ownership  of  the  estate.    And  such  a 

case  is  not  within  the  principle  of  the  cases  in  which  a  purchaser  of  land 

has  been  held  bound  to  inquire  of  the  tenant  in  possession  the  nature 

of  his  interest. 

A  mere  deposit  of  deeds,  even  without  a  word,  may  constitute  an 
equitable  mortgage,  but  such  a  deposit  can  only  prevail  as  against 
strangers,  in  cases  where  the  possession  of  the  title-deeds  can  be 
accounted  for  only  upon  the  supposition  that  they  have  been  deposited 
by  way  of  equitable  mortgage. 

This  cause  was  heard  on  the  11th.  12th,  and  18th  days  of 
November,  1828,  and  on  the  last-mentioned  day  was  adjourned 
for  judgment. 

Mr.  Rose  and  Mr.  Bethell  for  the  plaintiflf. 

Mr.  Treslove  and  Mr.  Walker  for  the  defendants. 

The  facts  which  gave  rise  to  this  case,  and  the  arguments 
[  'isi  ]       *urged  in  support  of  them,  are  so  fully  gone  into  by  the  Lord 
Chief   Baron,   in   delivering  his  judgment,   that   any  further 
statement  of  them  is  unnecessary. 

The  Lord  Chief  Baron  : 

This  bill  is  brought  to  enforce  an  equitable  mortgage,  averred 
to  be  made  by  a  deposit  of  deeds ;  and  it  prays,  amongst  other 
things,  that  the  defendants  may  pay  to  the  plaintiffs  the  amount 
of  their  debt,  by  a  time  to  be  appointed,  or,  in  default  thereof, 
they  may  be  decreed  to  convey  the  legal  estate  in  the  subject 
of  the  alleged  mortgage  to  the  plaintiffs,  or  as  they  shall  direct. 
The  transactions  out  of  which  the  claim  arises,  are  long  and 
intricate.  Many  deeds,  and  some  correspondence  and  parol 
testimony  have  been  resorted  to  in  the  argument.  I  have 
thought  it  necessary  to  look  into  the  whole,  that,  in  disposing 
of  the  case,  I  might  be  confident  I  had  obtained  a  minute  as  well 
as  a  comprehensive  view  of  all  the  facts  bearing  upon  it. 

The  plaintiffs  are  solicitors.  There  is  in  the  county  of  Devon, 
and  at  Plymouth  Dock,  or  its  neighbourhood,  a  brewery  called 
the  Tamar  Brewery.  In  the  year  1814,  the  partners  in  this 
concern  were  Bartholomew  Boyle  Thomas,  Thomas  Franklyn 
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(a  person  examined  upon  this  record  as  a  witness),  and  one  Bozon 
George  Squire,  now  deceased.  Thomas  Franklyn,  whose  trans-  winjAMa 
actions  have  laid  the  foundation  of  this  cause,  had  two-sevenths 
of  the  concern,  and  B.  B.  Thomas  and  G.  Squire  had  the  other 
five-sevenths.  These  partners  were  the  legal  owners  of  the  lease- 
hold premises  used  as  public-houses,  and  the  subject  of  the 
equitable  mortgage  which  it  is  now  endeavoured  to  establish. 
Finding  their  affairs  were  very  deeply  embarrassed,  Messrs. 
Thomas,  Franklyn,  and  Squire,  enter  into  an  agreement  for 
the  purpose  of  arranging  them.  This  agreement  is  dated  the 
6th  August,  1817,  and  was  made  between  Thomas  of  the  one 
part,  and  Franklyn  and  Squire  of  the  other;  and  by  it  they 
agreed  that  the  actions  at  law  and  suits  in  equity  then  depending 
between  them,  should  be  *8ettled  ;  that  the  partnership  between  [  •162  ] 
Thomas,  Franklyn,  and  Squire,  and  another  partnership  between 
Franklyn  and  Squire,  should  be  dissolved ;  and  that  all  the  debts, 
assets,  and  credits,  of  both  these  partnerships,  should  become  the 
exclusive  property  of  Thomas ;  who,  on  the  other  hand,  agreed 
to  pay  the  debts  ascertained  by  the  schedule  annexed  to  the 
agreement,  which  were  supposed  to  be  all  the  debts  due  from 
the  partnership:  Franklyn  and  Squire  indemnifying  Thomas 
against  all  other  debts  contracted  by  them,  except  certain  specified 
demands  treated  as  not  being  properly  partnership  debts,  but  to 
which  they  were  jointly  liable.  These  debts  Thomas  took  upon 
himself;  and  all  the  profits  that  had  arisen  from  the  time 
Franklyn  became  a  partner,  were  to  be  accounted  for  to  him ; 
and  he  undertook  to  pay  to  Franklyn  the  amount  of  what 
Franklyn  had  paid  for  his  share,  viz.  8,714Z.  minus  the  amount 
of  what  Franklyn  should  appear  to  have  drawn  out  during  the 
partnership  on  his  private  account  and  applied  to  his  private 
use.  The  agreement  then  recited,  that  the  title-deeds  of  three 
of  the  public-houses  in  question,  and  which  were  to  pass  to 
Thomas  as  part  of  the  partnership  assets,  were  lodged  with 
Messrs.  Husbands,  of  Plymouth,  bankers,  as  a  security  for 
money  advanced  by  them  to  Franklyn  and  Squire ;  and  that 
Husbands,  having  a  judgment  for  the  same  debt,  had  issued 
execution,  and  sundry  effects,  part  of  the  Tamar  Brewery,  were 
taken  by  the  Sheriff  and  sold,  but  the  money  had  not  been 


_      J 
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BozoN  paid  over;  and  it  then  stipulated,  that  the  money  should  be 
Williams,  paid  to  Husbands  ;  that  Thomas  should  discharge  the  remainder 
of  the  debt  to  Husbands,  so  as  to  liberate  the  deeds  pledged, 
and  that  thenceforth  those  deeds,  and  the  premises  to  which 
they  related,  should  be  considered  as  pledged  to  Franklyn  for 
the  sums  agreed  by  that  instrument  to  be  secured  to  him.  In 
pursuance  of  this  agreement,  in  the  following  year,  the  debt  to 
Messrs.  Husbands  was  discharged,  and  the  present  plaintiff, 
John  Wells  Bozon,  who  was  Husbands'  solicitor,  gave  his  receipt 
[  •158  ]  for  the  amount,  and  acknowledged  having  *received  of  John  Ellis, 
Esq.  1,888Z.  the  balance  due  from  Franklyn  and  Squire,  for  the  use 
of  Messrs.  Husbands.  This  receipt  is  dated  the  7th  May,  1818. 
Bozon  also,  at  the  same  time,  signed  the  following  acknowledgment : 

"  London,  7th  May,  1818. 
"  The  deeds  of  the  public  houses,  the  property  of  Messrs. 
Thomas,  Franklyn,  and  Squire,  lodged  in  the  hands  of  Messrs. 
Husband  and  Son,  are  now  in  my  possession,  as  Franklin's 
solicitor,  under  the  agreement  of  the  6th  August,  1817." 

I  consider  this  as  an  important  document,  because  John  Ellis, 
who  paid  the  money,  was  a  solicitor  himself  engaged  in  these 
transactions,  and  one  of  the  conveying  parties  to  the  defendants. 
Its  importance  arises  from  the  question  of  notice,  because  it  gives 
a  colour  and  construction  to  much  of  the  evidence  introduced 
upon  that  question.  Persons  who  were  told  that  the  deeds  were 
in  Bozon's  possession  (if  circumstances  led  them  to  a  communi- 
cation with  Ellis  upon  this  subject),  were  fully  entitled  to  presume 
that  Bozon  held  them  upon  the  footing  of  this  acknowledgment, 
that  is,  for  Franklyn,  and  as  his  solicitor.  It  then  appears  that 
the  plaintiffs  being  solicitors  and  about  to  dissolve  their  partner- 
ship, and  having  a  large  sum  (viz.  1,164^.  15«.  5d.)  due  to  them 
on  account  of  business  done  for  Franklyn  and  Squire,  applied  to 
Franklyn  for  payment.  He,  they  say,  not  having  the  means  of 
payment,  in  November,  1819,  consented  that  they  (the  plaintiffs) 
should  hold,  as  equitable  mortgagees,  the  leases  and  title-deeds 
of  the  three  public-houses  before  alluded  to,  by  way  of  security 
for  their  debt,  and  that  the  same  should  be  paid  out  of  the  monies 
secured  to  Franklyn  by  the  agreement  of  the  6th  August,  1817. 
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The  transaction  with  Franklyn  in  1817,  left  Thomas  in  sole       Bozox 
possession  of  the  brewery  and  its  appurtenances.    He  appears     William^. 
immediately  to  have  required  assistance.    In  1818,  we  find  him 
in  partnership  with  Ellis  and  Corbie ;  *a  bankrupt  in  1820,  but       [  *154  ] 
contesting  the  commission.    At  the  end  of  1820,  Corbie  withdrew 
'from  the  partnership,  and  Ellis  alone  remained.    He  seems,  at 
that  time,  to  have  been  a  mortgagee  of  the  plant,  these  leaseholds, 
and  other  premises.    The  two  defendants,  Williams  and  Welbore 
Ellis,  appear  to  have  severally  made  large  advances  to  Ellis  and 
the  persons  engaged  in  the  partnership,  and,  as  a  mode,  I  presume, 
of  recovering  back  their  money,  they  agreed  to  purchase  the  whole 
concern.     This  was  afterwards  carried  into  execution  by  agree- 
ment, dated  6th  November,  1821.    And  by  indenture  dated  1st 
April,  1822,  Thomas  assigns  all  his  interest  in  the  leaseholds  to 
the  defendants ;  and  their  title  is  confirmed  by  indentures  of 
lease  and  release  of  the  20th,  and  21st  July,  1823,  between 
John  Ellis  of  the  one  part;  Bamsbottom  of  the  second  part; 
one  WooUey  of  the  third  part ;  Corbie  of  the  fourth  part ;  Everett 
&  Co.,  bankers,  of  the  fifth  part;  Williams  &  Co.,  bankers,  of  the 
sixth  part ;  and  the  defendants  William  Williams,  and  Welbore 
Ellis,  of  the  seventh  part ;  all  of  whom  thus  concur  in  making  a 
title  to  the  defendants.     This  deed  is  particularly  pointed  out  on 
the  part  of  the  plaintiffs,  in  order  to  notice  an  admission  contamed 
in  it  on  the  part  of  John  Ellis,  that  he  was  not  then  in  a  condi- 
tion to  assign  and  deliver  the  leases  of  the  public-houses  in  question 
to  the  defendants,  but  which  unquestionably  refers  to  Franklyn's 
lien  upon  them.     We  come  next  to  the  transaction  of  1824  ;  the 
arrangement  between  Franklyn  and  the  defendants,  upon  which, 
in  a  great  measure  this  cause  depends.    Franklyn  sold  them 
all  his  interest  for  1,500Z.,  of  which  the  greater  part  was  to  be 
applied  in  satisfaction  of  certain  debts  owing  from  Franklyn.    This 
arrangement  was  reduced  into  writing,  in  an  agreement  dated 
26th  February,  1824,  and  made  between  Joseph  Carter  Wood, 
and  Franklyn,  but  which  did  riot  contain  the  shghtest  reference 
to  any  charge  or  lien  created  by  Franklyn  on  any  of  the  public 
houses  in  *question,  and  which  was  followed  by  a  series  of  deeds,       [  'los  ] 
all  dated  on  the  1st  June,  1824. 

The  first  question  mooted  upon  these  facts,  was,  whether 
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BozoN  Franklyn  was  not  a  necessary  party  to  the  suit.  The  opinion 
Williams.  I  have  formed  upon  the  merits  relieves  me  from  the  necessity  of 
considering  that  point.  The  merits  are,  whether  the  plaintiffs 
are  equitable  mortgagees,  and  entitled  to  relief  against  the  defen- 
dants, in  consequence  of  their  having  notice  of  the  deposit.  There 
seems  no  reasonable  doubt  that  the  plaintiffs  are  equitable  mort- 
gagees as  against  Franklyn,  and  entitled  to  all  the  remedies 
attached  to  that  character.  It  is  nevertheless  surprising,  that 
the  plaintiffs,  being  Franklyn's  solicitors,  and  perfectly  apprized 
of  Franklyn's  embarrassed  situation,  should  rest  a  fact  so  impor- 
tant to  their  security  upon  parol  testimony  only,  and  that,  acci- 
dental conversation.  The  original  conversation  in  which  the 
contract  was  made,  seems  to  have  passed  in  the  presence  of  Bozon 
and  Franklyn  alone. 

The  next  question  is  on  the  notice.  Here,  before  adverting  to 
the  evidence,  it  is  proper  to  explain,  that  I  think  notice  of  Bozon's 
possession  of  the  title-deeds,  and  notice  of  the  debt  from  Franklyn 
to  Bozon  are  not,  either  severally  or  conjointly,  that  notice  which 
will  entitle  the  plaintiffs  to  the  relief  they  ask  by  this  bill.  The 
possession  of  the  client's  deeds  by  his  solicitor  is  so  usual,  so 
much  in  the  ordinary  course  of  transactions,  that  there  is  nothing 
in  it  which  should  put  a  purchaser  upon  inquiry ;  but,  in  this 
case,  there  is  still  less  in  that  circumstance,  because  Ellis,  from 
whom  the  defendants  bought,  was  in  the  actual  possession  of  a 
written  acknowledgment  from  Bozon,  that  it  was  as  solicitor  for 
Franklyn  that  he  held  those  deeds.  Notice  of  the  fact  that  Bozon 
had  the  custody  of  the  leases  was  so  far  from  imposing  upon 
Ellis,  or  Thomas,  or  the  defendants,  the  duty  of  inquiring  upon 
what  terms  Bozon  held  them,  that,  in  my  opinion,  the  moment 
[  *u(i  ]  Bozon  acquired,  by  contract  *with  Franklyn,  an  interest  in  the 
leaseholds  beyond  what  his  character  of  solicitor  conferred,  it 
became  incumbent  upon  him  to  communicate  the  fact  to  Ellis, 
or  Thomas,  or  the  defendants,  or  whoever  was  in  the  visible 
ownership  of  the  Tamar  Brewery,  and  its  appurtenances.  It  is 
to  him,  and  not  to  the  other  side,  that  laches  is  to  be  imputed  at 
this  period  of  the  transaction. 

Then,  as  to  notice  of  the  fact  that  the  plaintiffs  had  a  demand 
for  business  upon  Franklyn,  that  is  not,  any  more  than  the  other, 
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the  notice  requisite  to  the  plaintiffs'  case  :  it  stops  short  of  what        Bozon 
they  must  shew.     If  the  point  now  in  discussion  were  whether     Williams. 
the  Court  ought  to  compel  the  plaintiffs  to  deliver  up  the  leases 
to  Williams  and  Ellis,  the  notice  of  the  debt  might  be  material ; 
but  the  present  question  is,  whether  the  Court  shall  establish  the 
plaintiffs'  claim  against  the  land.    My  opinion  is,  that  the  plain- 
tiffs, to  succeed  in  this  suit,  must  fix  upon  the  defendants  actual 
or  constructive  notice  of  the  agreement  between  Franklyn  and 
the  plaintiffs,  by  which  the  deeds  were  to  remain  in  their  custody, 
as  a  security  for  their  debt     They  say  this  is  done  ;  it  is  for  me 
to  examine  how  far  this  assertion  is  borne  out  by  facts.     The 
defendants  upon  their  oaths  deny  it  distinctly  and  positively ;  it 
must  therefore  be  proved  against  them  by  two  witnesses ;  or,  at 
least,  by  one  witness  and  circumstances,  and  in  such  a  way  as  to      • 
establish  it  satisfactorily.    Franklyn  is,  I  think,  the  only  witness 
who,  by  parol,  proves  direct  personal  notice  upon  either  of  the 
defendants.     His   competency   was   objected   to,   perhaps   with 
justice,  but  I  shall  dismiss  the  question,  because  his  deposition 
was  read,  and  a  slight  examination  will  show  how  little  reliance 
can  be  placed  on  it.     What  I  shall  first  particularly  point  out, 
is  evidence  favourable  to  the  defendants :  I  select  it  because  it  is 
of  the  highest  character  ;  I  mean  the  deeds  which  passed  under 
Franklyn's  hand  and  seal.     The  first  and  most  important  deed 
is  the  general  agreement  between  Franklyn  and  the  defendants, 
dated  the  1st  of  June,  1824.    This  instrument  *contains  a  recital       [  *^^^  ] 
of  the  leases  and  an  agreement  on  the  part  of  Franklyn,  to  assign 
them  to  the  defendants,  but  without  the  least  intimation  that  they 
were  subject  to  any  such  charge  as  that  to  which  Franklj'n  now 
swears,  and  of  which  he  pretends  he  had  given  them  express 
notice.     The  instrument  contains  also  a  recital  that  Frankljm 
was  indebted  to  various  persons,  of  whose  names  he  had  delivered 
a  list  to  the  defendants,  and  the  defendants  covenant  with  Franklyn 
to  discharge  those  debts ;  but  here  again  there  is  no  intima- 
tion that  any  of  the  creditors  had  a  charge  or  lien  upon  the 
premises. 

It  may  perhaps  be  doubtful,  upon  the  circumstances,  whether 
or  not  Franklyn  can  sustain  an  action  upon  this  covenant,  against 
the  defendants,  for  not  relieving  him  from  the  plaintiffs'  debt ;  it 
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BozoN  is  no  part  of  my  duty  now  to  discuss  that  question.  The  impor- 
WiLLiAMs.  *^^*  observation  is,  that  though  Franklyn  insists,  with  some 
colour,  that,  in  this  clause,  he  was  stipulating  with  the  defen- 
dants for  the  payment  to  the  plaintiffs  of  this  identical  debt, 
there  is  not  the  slightest  allusion  to  any  charge  or  lien  for 
securing  it.  How  are  these  omissions  to  be  accounted  for? 
And  with  this  deed  in  my  hand,  what  reliance  can  I  place  upon 
Franklyn*s  testimony,  when  he  deposes,  not  only  to  the  fact  of 
the  equitable  mortgage,  but,  in  opposition  to  the  oaths  of  the 
defendants,  swears  that  he  had  given  the  defendants  clear  and 
distinct  notice  of  it  ?  The  effect  of  these  instruments  does  not 
stop  here ;  the  leaseholds  are  actually  assigned  to  the  defendants 
by  a  separate  deed  of  the  same  date,  and  which  deed,  containing, 
as  it  does,  covenants  against  existing  incumbrances,  and  for 
further  assurance,  is  totally  inconsistent  with  his  story.  How 
is  it  possible  to  suppose,  that,  previous  to  executing  these  deeds, 
Franklyn  had  actually  communicated  to  Williams  the  equitable 
charge  now  in  question,  and  that  Williams  accepted  the  property 
with  this  charge "?  I  cannot  hear  it  said  that  Franklyn  did  not 
know  what  he  signed.  That  is  to  be  listened  to  only  where  fraud 
[  *158  ]  or  imposition  is  ^charged  ;  but  there  is  not  in  this  case  the  least 
colour  for  such  an  imputation.  I  must  consider  these  documents, 
therefore,  as  contradicting  the  testimony  of  Franklyn,  and  strongly 
confirming  the  answer  of  the  defendants.  The  next  document 
used  in  the  argument  which  I  shall  notice,  is  the  list  of  debts 
signed  by  Franklyn,  and  produced  from  the  custody  of  the  defen- 
dants, and  in  which  the  plaintiffs'  claim  on  Franklyn  is  stated. 
I  assume  this  paper  to  be  the  list  of  Franklyn*s  debts  referred  to 
in  the  agreement  of  the  1st  of  June,  1824,  and  which  debts  the 
defendants  covenant  with  Franklyn  to  discharge.  This  is  said 
to  afford  evidence  that  the  defendants  had  notice  of  the  deposit : 
it  shews  that  they  knew  of  a  claim  by  the  plaintiffs  upon  Franklyn, 
but  nothing  more.  There  has  been  certainly  some  misunder- 
standing, but  there  is  not  in  the  list  the  slightest  allusion  to  the 
lien  or  charge  now  in  question,  or  to  the  contract  of  deposit ; 
an  omission  which  seems  to  me  irreconcileable  with  Franklyn's 
testimony,  that  he  had  spoken  of  it  openly  to  Williams. 

For  the  purpose  of  proving  their  proposition,  the  plaintiffs 
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also  resort  to  two  letters,  one  dated  in  November,  1823,  from  bozon 
Franklyn  to  Amory,  the  solicitor  of  the  defendants,  and  the  Williams. 
other  from  Franklyn  to  the  defendant  Williams  himself.  The 
expressions  in  both  these  letters  are  sufficiently  accounted  for  by 
the  treaty  for  the  liquidation  of  Franklyn's  debts,  and  the  known 
and  acknowledged  fact  that  Bozon  had  the  custody  of  the  leases 
as  Franklyn's  solicitor.  In  a  letter  to  Amory,  is  a  statement  by 
Franklyn  of  his  debts,  and  of  the  measures  he  had  taken  to  com- 
promise them.  If  it  had  not  been  known  that  Bozon  had  the  leases 
as  Franklyn's  solicitor,  and  that  he  had  a  demand  upon  Franklyn, 
the  expression  in  this  letter  might  have  put  Amory  upon  inquiry, 
but  they  appear  to  be  quite  satisfied  by  these  two  facts,  and  did 
not  in  the  least  suggest  a  contract  of  equitable  deposit,  or  any 
thing  beyond  the  possibility  of  the  common  lien  of  an  attorney, 
a  claim  quite  different  from  that  which  is  now  contended  *for.  [  •159  ] 
The  letter  to  Williams  contains  also  a  list  of  Franklyn's  debts, 
and  only  mentions  the  plaintiff's  demand  among  them,  without 
referring  to  the  leases  at  all.  The  observation  upon  it  is,  therefore, 
feebler  than  upon  the  other  letter. 

Another  fact  pressed  upon  the  Court  on  this  subject  is  a  pencil 
memorandum,  proved  to  be  the  hand-writing  of  Mr.  Amory,  on 
a  schedule  to  a  deed,  between  John  Ellis  (the  person  to  whom 
Bozon  gave  the  acknowledgment  that  he  was  in  possession  of  the 
deeds  as  solicitor  to  Franklyn,)  and  the  defendants,  with  several 
other  persons.  It  appears  that  Ellis  had,  in  the  course  of  these 
transactions,  become  the  proprietor  of  this  brewery,  and  acquired 
an  important  interest  in  its  appurtenances,  and,  among  others, 
the  public-houses,  the  subject  of  this  cause.  The  defendants, 
having  made  large  advances,  were  desirous  to  purchase  the  con- 
cern, and  a  deed  is  entered  into  between  Ellis  and  the  defendants 
for  that  purpose.  It  is  dated  the  6th  November,  1821,  and  by  it 
Ellis  agrees  to  sell  to  Williams  and  Ellis,  at  a  valuation,  his 
interest  in  the  leases,  stock,  &c.,  mentioned  in  the  second 
schedule  to  the  said  indenture ;  and  the  indenture  contains  a 
covenant  that  the  third  schedule  is  a  true  and  perfect  account 
of  all  the  charges  and  incumbrances  on  the  premises,  of  which 
he  (Ellis)  had  any  notice,  except  such  as  are  specified  in  the 
body  of  the  deed.     Now,  there  is  no  allusion,  either  in  the  deed 
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BozoN  or  in  the  schedule,  to  the  plaintiffs  debt ;  which  very  clearly 
Williams,  shews  that  Ellis,  who  was  an  attorney,  and  who  was  in  the  actual 
possession  of  Bozon's  written  acknowledgment  that  he  held  the 
indentures  of  lease,  did  not  understand  that  this  possession  was 
coupled  with  an  equitable  mortgage  of  the  messuages.  The 
pencil-mark  on  the  schedule  used  for  the  plaintiffs,  is  repre- 
sented to  amount  to  an  admission  of  notice  of  the  equitable 
mortgage  now  in  question,  in  opposition  to  Amory's  denial 
f  •160  ]  contained  *in  his  deposition.  But  it  is  impossible  to  draw  any 
such  conclusion  from  it.  Inferences  from  extraneous  facts, 
impeaching  the  truth  of  a  solemn  denial  upon  oath,  ought  at 
least  to  be  clear  and  direct;  and  such  can  hardly  be  said  to 
belong  to  the  memorandum  in  question,  even  supposing  it  was 
both  distinct  and  intelligible,  which  it  is  not.  I  find  myself 
quite  unable  to  say  of  what  words  it  is  composed  ;  nor  can  I,  in 
any  way,  determine  what  Amory  meant  by  it :  it  is  sufficient,  for 
the  present  purpose,  to  say,  that  it  conveys  no  distinct  intimation 
respecting  the  present  subject,  and,  if  it  did,  would  carry  it  no 
further  than  to  an  attorney's  claim  of  lien  on  his  client's  deeds. 
And  I  may  add,  by  the  way,  that,  if  Amory  merits  credit,  the 
plaintiffs  first  open  claim  was  a  claim  of  this  description,  and 
not  the  claim  made  upon  this  record. 

The  next  circumstance  relied  upon  by  the  pljaintiffs,  as  evidence 
of  notice,  is  the  deed  of  the  21st  July,  1823,  to  which  the  defen- 
dants are  parties  :  it  is  the  assignment  from  John  Ellis  and  others, 
to  Williams  and  Welbore  Ellis,  the  defendants.  It  is  there  recited 
that  John  Ellis  was  not  in  a  condition,  at  that  time,  to  assign 
and  deliver  the  leases  in  question,  with  some  others,  to  Williams 
and  Welbore  Ellis  ;  and  the  notice  of  this  incapacity,  which  the 
recital  demonstrates,  is  treated  as  notice  of  this  supposed  equit- 
able mortgage.  Whereas,  it  is  quite  obvious  that  this  recital 
must  have  had  in  view  Franklyn's  claim  under  the  agreement 
of  August,  1817,  which,  to  the  knowledge  of  all  the  parties, 
limited  and  fettered  John  Ellis's  power  over  these  leases,  but 
goes  no  step  beyond  it.    This  is  too  clear  for  discussion. 

It  has  been  argued  that  these  circumstances,  or  some  of  them, 
if  they  do  not  amount  to  notice,  placed  the  defendants  under  the 
necessity  of  inquiring  of  Bozon  on  what  terms  he  held  the  leases, 
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in  which  case  they  would  have  obtained  the  notice ;  and,  in  sup-       bozon 

port  of  this  argument,  *  Daniels  v.  Dari«ow,+  and  other  cases     Williams. 

establishing  that  proposition,  were  cited.     That  proposition  is,       [  'i^i  ] 

that,  if  a  purchaser  of  land  sees  a  tenant  in  possession,  he  is 

bound  to  inquire  of  that  tenant  what  his  interest  is,  and,  if  he 

does  not,  he  must  take  the  consequences.     If  the  present  case 

ranged  within  that  class  of  cases,  I  should  come  to  the  conclusion 

which  the  plaintiffs  desire ;  but  it  seems  to  me  of  an  entirely 

different  description.     A  tenant  seen  in  the  actual  possession  of 

the  land  may  have  in  it  almost  any  extent  of  interest :  he  may 

be  tenant  from  year  to  year,  for  any  number  of  years,  for  life  or 

lives ;  or  he  may  hold  under  an  agreement  upon  any  conditions. 

It  would  be  highly  inequitable  that  he  should  not  have  the  just 

benefit  of  his  previous  contract,  when  the  purchaser  knows  that 

the  tenant  has  some  interest  or  other,  without  knowing  what, 

and  not  only  has  the  means,  but  is  called  upon  to  ascertain 

what  it  is.    In  the  present  case,  the  plaintiffs  have  no  possession 

denoting  any  interest  in  the  land;  they  had  the  parchments, 

and  had  them  naturally  as  the  law-agents  of  the  owner;  and 

they  held  this  out  under  their  hands  to  all  concerned. 

Again,  it  is  stated  to  have  been  decided,  that  the  mere  deposit 
of  deeds  constitutes  an  equitable  mortgage,  even  without  a  word 
being  said  ;  and  from  this  it  is  argued,  that,  when  the  defendants 
knew  the  plaintiffs  had  the  deeds,  they  should  have  inferred  that 
it  was  as  mortgagees.  Where  it  has  been  so  decided,  it  has 
always  been,  where  the  possession  could  be  accounted  for  in  no 
other  way,  or  the  holder  was  otherwise  a  stranger  to  the  title 
and  the  lands.  I  concur  entirely  with  those  eminent  persons 
who  regret  the  inroad  which  the  doctrine  of  mortgage  by  mere 
deposit  has  made  upon  the  wise  provisions  of  the  Statute  of 
Frauds.  So  far  as  it  has  been  carried  by  a  course  of  decision,  I 
think  it  my  duty  to  follow,  but  no  further.  It  *does  not  appear  [  •162  } 
to  me  to  be  just,  in  support  of  such  a  doctrine,  to  strain  equivocal 
circumstances  into  evidence  of  notice  most  positively  denied  upon 
oath,  and  to  impose  upon  a  purchaser,  in  favour  of  a  solicitor, 
the  task  of  asking  that  solicitor  whether  the  representation  made 
by  him,  under  his  hand,  is  true  or  false.  In  truth,  I  think  the 
t  10  B.  E.  171  (16  Ves.  249). 
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BozoN       negligence  is  to  be  imputed  to  the  plaintiffs.     They  ^vere  so  con- 

WiLtiAMa    nected  with  Franklyn,  and  with  the  concern   of  the   Tamar 

Brewery,  that  they  could  not  have  been  ignorant  of  what  was 

passing.     They  must  have  known  of  the  various  transfers  which 

took  place.     No  other  person  is  brought  forward  as  the  solicitor 

of  Franklyn.    It  is  marvellous  that  it  did  not  occur  to  them  after 

the  equitable  mortgage  was  made,  as  they  say,  to  give  a  formal 

and  a  written  notice  to  some  of  the  parties  through  whose  hands 

the  concern  passed,  of  the  change  in  their  situation,  and  that 

they  were  become  equitable  mortgagees,  by  a  secret  conversation, 

and  were  no  longer  mere  soUcitors  in  possession  of  their  clients' 

papers.     The  liability  of  the  defendants  to  Franklyn  upon  the 

covenant  contained  in  the  agreement  of  June,  1824,  and  their 

right  to  a  decree  for  delivery  to  them  of  those  deeds  without 

paying  the  debt,  the  subject  of  the  covenant,  are  questions  which 

do  not  arise  in  this  cause.     As  notice  is  not  established,  I  am  of 

opinion  the  bill  must  be 

Dismissed f  with  costs. 


1828.  JOHN  GROVES  v.  LEVI  GEOVES.f 

-^g^r*  (^  Younge  &  Jends,  163—175.) 

Feb,  3.  Bill  for  the  conveyance  of  an  estate,  alleged  by  the  plaintiff  to  have 

been  purchased  and  paid  for  by  him,  and  to  have  been  conveyed  to  an 

Fxeh.  Ch.  in.  ancestor  of  the  defendant,  as  a  trustee  for  the  plaintiff,  dismissed,  but 

-®?"  without  costs ;  there  being  no  written  agreement  or  declaration  of  trust, 

[  163  ]  signed  by  the  defendant's  ancestor,  and  no  actual  evidence  of  the  payment 

of  the  purchase  money  by  the  plaintiff;  though  there  was  evidence 
of  constant  possession  by  the  plaintiff,  and  of  convei'sations  in  which 
the  defendant's  ancestor  had  stated  that  the  plaintiff  had  purchased  the 
property  in  his  name,  with  a  view  of  giving  him  a  vote  for  the  county ; 
this  evidence  was  however  rather  conti-adictory. 

Semhle,  that  this  Court  will  not  assist  a  jmrty  in  getting  back  an  estate 
conveyed  by  him  for  an  illegal  purpose,  as  to  enable  the  grantee  to  vote 
at  an  election,  or  to  sit  in  Parliament,  even  though  it  has  not  been  used 
for  the  illegal  purpose. 

The  Court  will  not,  generally  speaking,  enforce  an  agreement  wholly 
voluntary,  and  witJiout  consideration. 

The  bill  stated  an  indenture,  dated  Slst  December,  1812,  made 
between  John  Gladwyn,  of  the  first  part ;  the  plaintiff,  of  the 

t  It  is  to  be  observed  that,  bo  far     by  the  Lord  Chief  Barox  from  the 
as  relates  to  the  inferences  drawn      evidence  as  to  the  source  of  the  pay- 
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second  part ;  the  plaintiff 's  late  brother,  Simon  Groves,  of  the  Grovbs 
third  part ;  Thomas  Fox,  gentleman,  of  the  fourth  part ;  John  groves. 
Golding,  of  the  fifth  part ;  and  Bamch  Fox,  of  the  sixth  part ; 
by  which,  in  consideration  of  the  sum  of  500Z.  paid  by  the  plaintiff 
to  John  Gladwyn,  and  of  the  sum  of  250Z.  therein  expressed  to 
be  paid  by  Simon  Groves  to  John  Gladwyn,  John  Gladwyn 
granted,  bargained,  sold,  aliened,  enfeoffed,  conveyed,  and  con- 
firmed, unto  Thomas  Fox,  and  his  heirs,  divers  hereditaments 
and  premises  therein  described,  (that  is  to  say),  certain  premises 
therein  mentioned,  as  agreed  to  be  purchased  by  the  plaintiff  at 
the  price  or  sum  of  500Z.,  as  also  certain  premises  agreed  to  be 
purchased  by  the  said  Simon  Groves  at  the  price  or  sum  of  250i., 
to  hold  the  former  premises  to  the  uses  therein  mentioned,  but 
to  hold  the  other  premises,  that  is  to  say,  those  agreed  to  be 
purchased  by  Simon  Groves  at  the  price  of  250Z.,  to  such  uses  as 
the  said  Simon  Groves  should,  in  manner  therein  mentioned, 
appoint ;  with  remainder  to  the  use  of  the  said  Simon  Groves, 
and  his  assigns,  for  his  natural  life ;  remainder  to  the  use  of  the 
said  Thomas  Fox,  and  his  heirs,  during  the  natural  life  of  the 
said  Simon  Groves,  in  trust,  for  the  sole  benefit  of  the  said 
Simon  Groves,  to  the  intent  that  any  wife  of  Simon  Groves  might 
not  be  entitled  to  dower  ;  with  remainder  to  the  use  of  the  heirs 
of  the  said  Simon  Groves,  for  ever :  and  a  fine,  levied  pursuant 
to  a  covenant  in  the  said  indenture.  The  bill  further  stated,  that 
although  *it  was  in  the  said  indenture  expressed  that  Simon  [  '164  ] 
Groves  had  agreed  to  purchase,  at  the  price  of  2501.,  the  meadow- 
land  therein  described ;  yet  the  fact  was,  that  the  purchase  of  the 
said  premises  was  made  for  and  on  behalf  of  the  plaintiff;  and 
the  250/.,  the  purchase-money  for  the  same,  was  paid  to  the  said 
John  Gladwyn,  not  with  or  out  of  the  monies  belonging  to  the 
said  Simon  Groves,  but  with  and  out  of  the  proper  monies  of 
the  plaintiff,  and  the  agreement  and  understanding  between  the 
said  Simon  Groves  and  the  plaintiff  was,  that  Simon  Groves, 
though  the  conveyance  was  made  to  him  as  aforesaid,  was  to 
hold  the  premises  so  conveyed  to  him ,  as  a  trustee  for  plaintiff, 

ment  of   the  purchase  money,   the      Mackenzie  (1877)  46  L.  J.  Ch.  564, 
judgment  is  adversely  criticised  by      565. — ^R.  C. 
Sir  George  Jessel,  M.  B.  in  Cave  v. 
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Oboves  and  was  to  execute  a  proper  conveyance  thereof  to  plaintiflf,  or 
GboVks.  as  ^^  should  direct,  when  called  upon  so  to  do  ;  and  he  accord- 
ingly made  and  signed  one  or  more  acknowledgments  or  memo> 
randums  in  writing  to  that  effect ;  that  Simon  Groves  really  was 
a  trustee  for  plaintiff  of  the  premises  so  purchased  of  the  said 
John  Gladwyn  at  the  price  of  250Z.,  and  conveyed  to  the  said 
Simon  Groves ;  and  that  Simon  Groves  never  was  in,  or  ever 
entered  into,  the  possession  of  the  premises  so  conveyed  to  him, 
or  into  the  receipt  of  the  rents  and  profits  thereof,  or  of  any 
part  thereof;  but,  on  the  contrary,  the  plaintiff,  as  the  owner 
thereof,  upon  the  said  purchase  thereof  being  made,  entered  into 
possession  thereof,  or  into  the  receipt  of  the  rents  and  profits, 
and  had  ever  since  continued,  and  still  was,  in  such  possession 
or  receipt ;  that  Simon  Groves  died  on  the  6th  day  of  January* 
1823,  intestate,  leaving  the  defendant,  his  nephew  and  heir-at- 
law,  upon  whom,  as  such  heir-at-law,  the  said  premises  descended : 
but  the  defendant,  knowing  that  Simon  Groves  was  a  trustee 
thereof  for  the  plaintiff,  after  the  death  of  Simon  Groves,  and  on 
the  20th  February,  1824,  signed  an  acknowledgment  or  under- 
taking in  writing,  respecting  the  said  premises,  to  the  following 
effect : 

[  •les  ]  "I  acknowledge  that  the  close  of  land,  an  allotment  on  *Little 

Common,  in  November,  1812,  conveyed  by  Mr.  John  Gladwyn 
and  others  to  my  late  uncle  Simon  Groves,  was  paid  for  with  the 
money  of  my  uncle  John  Groves,  and  was  so  convej'ed  to  my 
said  uncle  Simon,  to  make  him  a  vote  for  the  countj^ ;  and  I, 
having  no  claim  to  the  said  land,  excepting  as  heir-at-law  of  my 
uncle  Simon,  do  hereby  agree  to  convey  it  to  my  uncle  John,, 
when  required  by  him  to  do  so,  without  any  further  considera- 
tion ;  but  my  said  uncle  John  is  to  indemnify  me  from  all 
expense  of  the  conveyance.     Dated  20th  February,  1824. 

Levi  Groves." 
Witness  to  the  signing)    S.  Luckham, 

of  the  above.  i    Gerd.  Sampson. 

The  bill  prayed  that  the  defendant  might  be  decreed  to  execute 
a  proper  conveyance  to  the  plaintiff,  or  as  he  should  direct,  of 


VOL.  XXXII.]     1829^    EX.     8  YOUNGE  &  JER.  165—166.  785 

the  premises,  and  an  injunction  to  restrain  the  defendant  from      Groves 
proceeding  in  ejectment.  Gkoves. 

The  defendant,  by  his  answer,  denied  all  knowledge  of  the 
circumstances  under  which  the  property  was  purchased  and  con- 
veyed to  Simon  Groves :  and  contended,  that  Simon  Groves  was 
the  actual  owner  of  the  premises,  and  in  the  possession  thereof  ; 
and  that,  upon  his  decease,  the  premises  descended  to  the  defen- 
dant as  his  heir-at-law.  The  defendant  admitted,  that,  after 
Simon  Groves's  death,  he  signed  the  acknowledgment  set  forth 
in  the  bill,  but  alleged  that  he  signed  the  same  through  ignorance 
of  the  facts,  and  in  reliance  on  the  representations  of  the  plaintiff, 
as  to  the  circumstances  under  which  the  property  had  been  pur- 
chased and  conveyed ;  which  representations  he  had  since  dis- 
covered and  believed  to  be  wholly  untrue  :  and  that  he  was 
induced  to  sign  such  acknowledgment,  and  to  trust  to  the  repre- 
sentations of  the  plaintiff,  in  consequence  of  the  promises  and 
assurances  of  the  plaintiff,  that  he  would  assist  him  in  his  trade. 

Both  parties  entered  into  evidence.  The  general  effect  *of  the  [  'i^e  ] 
evidence  being  detailed  in  the  judgment,  it  is  sufficient  to  state, 
that  the  plaintiff  proved  the  execution  of  the  conveyance ;  the 
payment  by  him  of  the  expenses  of  the  conveyance ;  that  he  had 
always  been  in  possession ;  that  Simon  Groves  had  never  been 
in  possession;  and  that,  in  conversation  with  various  persons,. 
Simon  Groves  had  repeatedly  stated  that  the  land  was  his 
brother's  (the  plaintiff's),  and  had  been  bought  in  Simon  Groves's 
name,  for  the  purpose  of  giving  him  a  vote  for  the  county.  The 
evidence  also  tended  to  negative  any  fraud  on  the  part  of  the 
plaintiff  in  obtaining  the  acknowledgment  from  the  defendant. 
The  defendant  examined  several  persons,  to  prove  declarations, 
both  by  the  plaintiff  and  the  defendant,  that  the  land  in  question 
was  the  property  of  Simon  Groves,  and  that  the  plaintiff  was  in 
possession  only  as  tenant  to  Simon  Groves. 

Mr.  Jervis,  and  Mr.  Lovat,  for  the  plaintiff : 

The  defendant,  having  signed  an  acknowledgment  that  he  is  a 
trustee  for  the  plaintiff,  cannot  now  relieve  himself  from  that 
admission.     This  case  is  stronger  than  Gascoigne  v.  ThuTing,\ 

f  1  Vem.  366. 

B.R. — ^VOL,  XXXII.  50 
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gboveb      in  which  the  evidence  was  not  sufficient  to  establish  the  trust. 

OBOVE&  In  Curtis  v.  Perry, ^  the  Court,  it  is  true,  would  not  interfere 
where  ships  had  been  registered  in  the  name  of  another  person, 
with  a  view  of  enabling  the  real  owner  to  employ  them  in  eon- 
tracts  with  government,  which,  as  a  member  of  Parliament,  he 
was  restricted  by  law  from  doing.  But  the  distinction  between 
that  case  and  the  present  is,  that  there  the  illegal  purpose  bad 
been  answered,  here  it  has  not ;  for  Simon  Groves  never  voted 
in  respect  of  this  property.  In  Ward  v.  Lant,l  where  a  father 
executed  a  bond  to  his  daughter,  to  avoid  the  payment  of  taxes, 

[  •167  ]  but  always  kept  it  by  him,  the  Court  considered  *it  as  an  inc(HD- 
plete  transaction,  and  thought  that,  if  the  daughter  had  obtained 
possession  of  the  bond,  relief  would  be  granted  against  it.  And 
in  Birch  v.  Bla grave, ^  where  a  man  made  a  fraudulent  convey- 
ance of  his  estate,  thinking  that,  by  so  doing,  he  might  swear  to 
his  want  of  qualification  to  serve  the  office  of  Sheriff,  but  did  not 
in  fact  take  the  oath,  and  afterwards  paid  the  fine,  and  by  his 
will  devised  the  estates,  the  Court  relieved  against  the  convey- 
ance, the  illegal  purpose  for  which  it  had  been  executed  not  having 
been  answered.  So,  in  Platamone  v.  Staple,\\  an  injunction  was 
granted,  to  restrain  the  defendant  from  suing  for  a  rent-charge 
granted  to  qualify  him  to  sit  in  Parliament,  the  purpose  for  which 
it  was  granted  never  having  been  answered. 

Mr.  Rose  and  Mr.  V/arry,  for  the  defendant : 

The  question  is,  whether  there  is  such  a  resulting  trust  for  the 
plaintiff  as  entitles  him  to  come  into  this  Court  for  a  conveyance. 
To  entitle  him  to  the  assistance  of  this  Court,  he  should  come 
with  clean  hands,  which  he  does  not ;  for,  according  to  his  own 
witnesses,  this  conveyance  was  made  for  a  fraudulent  and  illegal 
purpose.  There  is  no  evidence  that  the  estate  was  purchased 
with  the  plaintiff's  money.  The  assertion  that  the  conveyance 
was  made  to  Simon  Groves,  with  a  view  of  giving  him  a  vote  for 
the  county,  is  wholly  at  variance  with  the  uses  declared  by  the 
conveyance;  for  the  same  object  might  have  been  effected  by 
giving  Simon  Groves  only  a  life  estate.    There  can  be  no  trust 

t  6  E.  E.  28  (6  Ves.  739).  §  Ambl.  264. 

X  Prec.  in  Chancery,  182.  \\  G.  Coop.  250. 
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without  a  writing,  unless  it  arise  by  operation  of  law.     In  the       Gbovbs 
present  case,  there  is  no  declaration  of  trust  in  writing,  nor  is      gboves. 
there  any  resulting  trust  by  operation  of  law.     The  circumstance 
relied  on,  that  the  conveyance  was  to  give  a  colourable  vote  for  the 
county,  is  directly  opposed  to  any  resulting  trust  by  operation  of 
law,  for  to  operate  such  a  *trust,  the  Court  must  give  effect  to  an       [  •168  ] 
illegal  transaction.     There  can  be  no  resulting  trust  arising  by 
operation  of  law,  except  where  the  purchase  money  is  paid  by  one 
person,  and  the  legal  estate  is  in  another,  or  where  a  trust  is 
declared  only  as  to  part,  and  nothing  said  as  to  the  rest :  Crop  v. 
NortoHy}  Lloyd  v.   SpiUet.X      In  the  present  case  there  is  no 
evidence  that  the  purchase  money  was  paid  by  the  plaintiff. 

Perhaps  the  Court  would  not  assist  the  defendant,  but  that  is 
no  reason  why  it  should  interfere  for  the  plaintiff.  In  Curtis  v. 
Perry, %  the  Court  refused  to  give  effect  to  an  illegal  transaction. 
In  Cecil  v.  Butcher,  \  the  Court  declined  to  give  relief  upon  the 
loss  of  a  conveyance  executed  to  give  a  colourable  qualification 
to  kill  game,  but  retained  the  bill  for  a  year,  with  liberty  to  bring 
an  action.  Gascoigne  v.  Thuring  has  no  application.  The  under- 
taking by  the  defendant  must  be  wholly  thrown  out  of  the  case, 
being  without  any  consideration ;  and  the  Court  will  not  enforce 
an  agreement  or  undertaking  not  founded  on  consideration. 

Mr,  Jervis,  in  reply : 

Crop  V.  Norton  does  not  apply.  The  clue  to  all  the  cases  on 
this  subject  is,  whether  the  illegal  purpose  has  been  effected.  In 
Gascoigne  v.  Thuring ,  there  was  not  sufScient  evidence  to  establish 
the  trust.  In  this  case,  there  is  abundant  proof.  The  agreement 
signed  by  the  defendant  renders  the  present  much  stronger  than 
any  former  case. 

Brackenbury  v.  Brackenbury^  was  also  cited  in  the  reply. 

t  2  Atk.  74.     This  case  is  reported  resulting  trust,  was  decided  in  Wray 

rather  differently  in9Mod.  233.  From  v.  Steele,  13  E.  E.  124  (2  Ves.  &  B. 

an  observation  of  Lord  Hardwicke  388). 

in  this  case,  it  seems  to  have  been  t  2  Atk.  148. 

doubted  whether  there  was  a  resulting  §  Supra. 

trust  in  the  case  of  a  joint  advance,  l|  22  E.  E.  213  (2  Jac.  &  W.  565]. 

where  the  purchase  was  made  in  the  f  22  E.  E.  180  (2  Jac.  &  W.  391). 
name  of  one.    That  there  is  such  a 

50—2 
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Oboyes      The  Lobd  Chief  Babon  (after  stating  the  pleadings  and  the 

GB0VE8.  evidence) : 

[  169  ]  The  result  of  the  evidence  is,  that  no  agreement  signed  bj 

Simon  Groves  appears ;  and  I  am  bound,  from  the  evidence,  to 
assume  that  there  never  was  any  such  agreement.  The  evidence 
does  not  prove  that  the  plaintiff  actually  paid  the  purchase-money 
for  the  land  in  question.  Fox's  evidence  comes  nearest  to  this 
point.  He  proves  that  he  was  the  attorney  employed  in  the 
transaction,  and  that  he  was  employed  by  Simon  Groves  to  con- 
vey the  land  to  him  ;  and  that,  at  the  completion  of  the  purchase, 
it  was  stated  to  him  by  Simon  Groves,  in  the  presence  of  the 
plaintiff,  that  he  (Simon  Groves)  bought  the  land  to  make  himself 
a  freeholder  for  the  county.  This  is  the  best,  and  I  may  say  the 
only  evidence  respecting  the  payment  of  the  purchase-money. 
There  is  abundant  evidence  that  Simon  Groves  in  conversation 
often  said  that  he  had  not  paid  any  part  of  the  purchase-money; 
and  one  witness  adds,  that  Simon  also  said  that  the  plaintiff  had 
often  requested  him  to  make  a  will  and  devise  the  land  to  one  of 
the  plaintiff's  sons,  and  to  tell  him  to  which  of  the  plaintiff's 
sons  he  devised  the  same,  in  order  that  the  plaintiff  might  take 
it  into  consideration  in  the  disposal  of  his  property,  so  as  to  make 
his  children  equal ;  and  that  Simon  Groves  also  said,  that  he 
believed  the  plaintiff  had  another  motive  for  having  the  land 
conveyed  to  him,  besides  making  him  a  vote  for  the  county,  viz. 
in  order  to  induce  him,  Simon  Groves,  to  make  a  will,  the  plaintiff 
knowing  that  a  former  will,  by  which  he  had  bequeathed  the 
principal  part  of  his  property  to  the  plaintiff  and  his  children, 
had,  in  consequence  of  a  dispute  between  them,  been  destroyed. 
There  is  also  some  evidence  as  to  the  possession  of  the  property. 
The  fair  result  of  which  is,  that  the  plaintiff  has,  ever  since  the 
purchase,  had  possession  of  the  property ;  and  it  certainly  does 
not  appear  that  he  ever  paid  any  rent.  The  plaintiff  has,  how- 
ever, some  advantage  in  this  part  of  the  case,  because  he  has  all 

[  '170  ]  Simon  Groves's  *papers  in  his  possession,  being  his  personal 
representative.  If  the  cause  turned  upon  this  fact,  I  would  put 
it  into  some  course  of  inquiry ;  but  my  opinion  on  other  points 
renders  this  immaterial.  On  the  other  hand,  a  witness,  of  the 
name  of  Legg,  swears  to  a  conversation  of  the  plaintiff's,  in 
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which  he  represented  that  the  land  was  bought  with  Simon's       Gboves 
money.    I  mention  this  only  to  shew  the  mischief  and  danger  of      groves. 
lihis  species  of  testimony.    There  is  abundant  proof  that  Simon 
-Groves  was  a  person  in  good  circumstances. 

The  first  question  is,  what  relief  the  plaintiff  is  entitled  to  on 
the  agreement  or  undertaking  signed  by  the  defendant.  And  I 
will  at  once  state  my  opinion,  that,  if  the  plaintiff  could  remove 
the  objection  which  arises  to  this  instrument  from  the  want  of 
<5onsideration,  still  the  circumstances  under  which  it  appears  to 
have  been  obtained  are  such  as  would  not  entitle  him  in  a  court 
of  equity  to  derive  any  benefit  from  it.  But,  independently  of 
lihese  circumstances,  there  is  an  insuperable  objection  to  the 
relief  sought  by  this  bill  as  founded  on  that  agreement,  namely, 
that  the  agreement  was  purely  voluntary  and  without  any  con- 
sideration, and,  therefore,  cannot,  of  itself,  support  either  a  bill 
•or  an  action.  The  plaintiff  must,  therefore,  stand  or  fall  by  his 
original  case,  unaided  by,  and  independent  of,  the  acknowledg- 
ment signed  by  the  defendant.  The  case  which  he  must  set  up 
and  rely  upon,  is,  that  he  paid  the  money,  though  the  conveyance 
was  made  to  Simon  Groves ;  and,  therefore,  that  there  was  a 
trust  by  operation  of  law  for  him,  and,  as  a  consequence,  that  he 
has  a  right  to  call  for  a  conveyance. 

There  can  be  no  doubt,  that  when  one  man  pays  for  an  estate, 
and  has  it  conveyed  to  another,  that  the  grantee,  who  has  the 
legal  estate,  is  a  trustee  by  operation  of  law  for  the  purchaser. 
But  I  conceive  that  the  fact  must  be  distinctly  established  by 
satisfactory  evidence.  Here,  it  is  not  so  established.  The  pay- 
ment of  the  money  is  not  traced  *in  any  manner.  As  I  have  [  •171  ] 
already  stated,  all  we  know  on  this  subject  is  from  Fox,  the 
attorney,  who  says  that  he  was  employed  by  Simon  to  convey  the 
land  to  him,  and  that,  at  the  completion  of  the  purchase,  when 
Simon  paid  for  the  land,  he,  Simon,  said,  in  the  presence  of  the 
plaintiff,  that  he,  Simon,  bought  it  to  give  him  a  vote.  What 
have  we  to  disprove  this  ?  Any  evidence  that  it  was  paid  by  a 
draft  of  the  plaintiff  on  his  banker,  or  by  a  bill  traced  into  his 
hands,  or  in  any  other  analogous  way  ?  No,  nothing  but  loose 
conversations  of  Simon's,  proved  by  parol  testimony,  the  most 
•dangerous  of  all  evidence  upon  such  a  subject. 
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Gbovbb  It  appears  to  me,  that,  in  refusing  to  act  apon  sach  evidence, 

Groves.  I  follow  a  wise  example  set  me  by  the  Court  of  Chancer3'  in  the 
case  of  Gascoifjne  v.  Thuring,  in  which  the  Master  of  the  Rolls 
of  that  day  refused  to  relieve  in  a  case  parallel  to  the  present 
upon  evidence  of  a  similar  description.  It  appears  that  the 
plaintiff  has  constantly  possessed  the  lands,  which  is  a  circum- 
stance favourable  to  him,  though  it  may  be  easily  acc3unted  for, 
as  he  possessed  adjoining  lands.  But  the  material  circumstance 
is,  that  there  is  an  absence  of  all  evidence  of  payment  by  him 
of  rent :  this  is,  however,  entitled  to  little  weight,  because  the 
plaintiff  has  the  whole  evidence  upon  that  subject,  being  the 
administrator  of  his  brother,  and  having  all  his  papers  in  his 
own  hands.  It  would  not  be  just,  therefore,  to  rely  against  the 
defendant  upon  the  obscurity  as  to  settlements  for  rent ;  and,  if 
I  did,  it  would  not  be  sufScient  to  establish  the  proposition  which 
the  plaintiff  must  make  out.  But  the  conversations  on  which 
the  plaintiff  relies,  introduce  a  circumstance  which  ought  also,  as 
it  seems  to  me,  to  defeat  his  equity,  viz.  that  the  plaintiff's  con- 
duct shewed  that,  at  the  time  of  the  transaction,  he  did  not  under- 
stand that  his  brother  Simon  was  a  bare  trustee  for  him.  He 
meant  to  get  at  this  land  in  another  way,  by  Simon's  devise  in 
favour  of  one  of  his  own  sons,  or,  perhaps,  by  ingratiating  him- 
[  •172  ]  self  with  his  brother,  to  obtain,  by  will,  more  of  *his  property. 
Now,  if  such  were  his  views  at  that  time,  he  could  not  afterwards, 
by  a  change  in  his  intention,  turn  Simon  into  a  trustee  for  himself. 
I  think,  that,  if  I  am  to  consider  the  money  as  having  been 
advanced  by  John,  then  the  same  conversation  of  Simon,  which 
is  the  only  evidence  of  that  fact,  tends  to  raise  a  strong  presump- 
tion that,  according  to  the  understanding  of  the  parties  at  the 
time,  the  transaction  was  not  revocable  at  the  will  of  John.  I 
admit  that  Simon's  conversation  would  not  be  evidence  for  his 
heir,  if  it  were  not  that,  according  to  the  fair  construction  of  this 
record,  and  of  these  depositions,  it  is  part  of  the  same  conversa- 
tion which  is  in  evidence  against  him.  I  think  they  are  con- 
nected together.  This  view  of  the  case  is  strongly  confirmed  by 
the  plaintiff's  acquiescence.  He  never  made  any  demand,  as  far 
as  appears,  during  the  life  of  Simon.  The  transaction  occurred 
at  the  end  of  1812,  and  Simon  lived  till  1828.    The  plaintiff 
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made  no  request  for  a  reconveyance  during  the  eleven  years,  and       Gboves 
never,  till,  by  Simon's  death  without  a  will,  it  was  discovered      groves. 
that  the  plaintiff  took  nothing  by  devise  from  him.     Upon  that 
ground,  also,  I  think  I  ought  not  to  give  this  relief. 

There  still  remains  the  objection  arising  from  the  illegal  pur- 
pose for  which,  according  to  the  plaintiff's  own  case,  the  convey- 
ance was  made.  For  the  defendant,  it  has  been  said,  that, 
supposing  it  satisfactorily  proved  that  it  was  the  plaintiff's  money 
which  paid  for  this  purchase,  and  that  there  was  no  reason  to 
believe  that  it  was  meant  as  a  gift  to  Simon  ;  and  consequently, 
that,  upon  the  acknowledged  equity,  Simon  ought  to  be  con- 
sidered as  trustee  for  the  plaintiff,  and  therefore  bound  to 
reconvey ;  still,  that  the  illegal  purpose  for  which  the  conveyance 
was  made  bars  that  equity.  And  so  at  first  sight  it  would  seem. 
But  the  plaintiff  replies  that  the  illegal  purpose  alone  is  not 
sufdcient  to  bar  that  equity :  that  the  purpose  must  be  accompanied 
by  the  completion  of  *that  purpose,  and  the  deed  must  have  per-  [  '173  ] 
formed  its  ofBce.  There  is  some  colour  for  this  argument.  The 
first  case  cited  is  Birch  v.  Blagrave,  In  that  case,  a  citizen  of 
London  wishing  to  avoid  fining  for  the  office  of  sheriff  by  reducing 
his  property,  executed  a  voluntary  conveyance  to  his  daughter, 
but  kept  it  in  his  own  possession,  never  communicated  it  to  the 
grantee,  lived  for  years  as  owner,  sold  part  of  the  estates,  and  in 
the  interval  actually  avoided  the  office  of  sheriff  by  paying  the 
usual  fine.  He  devised  the  estate,  and  the  contest  was  between 
the  conveyance  and  the  devise.  The  devise  prevailed.  Lord 
Hardwicke's  decree  is  expressed  with  caution.  He  declares  that 
the  deeds  proceeded  from  and  were  founded  in  a  mistake  in  the 
testator,  and  were  made  for  a  particular  purpose  that  never  took 
effect,  and,  therefore,  that  the  trust  and  beneficial  interest  in 
equity  remained  in  himself.  Now,  certainly,  the  distinction  is 
broad  and  obvious  between  a  deed  contrived  for  a  purpose,  which 
purpose  is  entirely  in  the  breast  of  the  maker,  and  to  be  executed 
by  him  or  not  at  his  sole  pleasure,  and  of  which  the  grantee  never 
had  any  notice,  and  a  conveyance  made  with  the  privity  of  the 
grantee  and  in  his  presence,  and  which  was  to  answer  the  secret 
purpose  at  the  will  of  the  grantee,  and  of  which  the  use  and 
effect  were  in  the  breast  of  the  grantee  and  not  of  the  grantor, 
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Groves  and  that  during  the  period  of  eleven  years.  The  case,  therefore. 
Groves.  itself  is  no  authority  for  the  present;  and  I  should  not  have 
considered  it  of  any  importance,  if  Lord  Hardwicke  had  not  been 
reported  to  have  said :  '*  Such  was  the  case  of  Colonel  Pitt.  He 
sat  in  the  IJouse  by  virtue  of  the  conveyance.  Suppose  George 
Pitt  had  found  his  mistake,  and  repented  before  he  carried  his 
intention  into  execution,  I  should  have  thought  a  contrary 
determination  would  have  prevailed.''  In  subsequent  cases  it 
has  been  said,  that  probably  in  Mr.  Pitt's  case  the  qualification 
had  been  given  upon  a  condition  that  the  donee  should  come  into 
Parliament;  and  if  he  had  not,  then  the  trust  would  have 
[  •174  ]  remained  *in  consequence  of  the  condition  having  failed.  We 
do  not  know,  at  least  I  do  not  know,  the  circumstances  of  the 
case  to  which  Lord  Hardwicke  refers ;  but  suppose,  which  does 
not  seem  impossible,  that  the  father  intending  to  support  his  son 
or  relation  in  obtaining  a  return  to  Parliament,  had  given  him  a 
qualification  to  enable  him  to  sit,  and  the  donor  immediately 
afterwards  had  altered  his  intention  as  to  the  seat,  so  that  the 
conveyance  became  useless.  Lord  Hardwicke's  dictum  applied 
to  such  a  case  would  not  seem  extraordinary.  It  would  bring 
the  case  he  put  very  close  to  the  case  which  he  decided,  but  it 
would  go  no  way  to  the  decision  of  the  present  cause.  The  only 
other  cases  that  have  been  cited,  which  seem  to  me  material  to 
the  present,  are  two  before  Sir  Thomas  Plumer — Platamone  v. 
StapUy  in  which,  without  committing  himself  as  to  the  ultimate 
result,  he  granted  an  injunction;  and  Cecil  v.  Butcher,  in  which 
the  grantee  was  the  actor,  and  prayed  the  aid  of  the  Court,  the 
deed  being  lost  or  destroyed,  and  the  Master  of  the  Rolls 
directed  him  to  bring  an  action,  and  retained  the  bill  for  a  year. 
I  do  not  consider  these  two  last  cases  as  determining  the  course 
to  be  taken  in  the  present.  It  appears  to  me,  that  if  it  turned 
only  on  the  illegal  object  of  the  original  transaction,  I  should  act 
most  consistently  with  law  and  equity  by  refusing  to  interfere,  as 
Lord  Eldon  did  in  Bvackenhury  v.  Brackenhury.  When  a  grantor, 
so  far  as  he  can,  completes  the  transaction  for  an  illegal  purpose, 
and  leaves  it  in  the  power  of  the  grantee,  during  his  whole  life, 
to  make,  at  his  pleasure,  the  illegal  use  of  the  gift  originally 
intended,   he  deserves  all   the  consequences  attached    to   the 
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illegality  of  his  act.     If  the  crime  is  not  completed,  the  merit  is       Gboves 

not  his,  and  therefore,  in  such  a  case,  I  should  not  think  myself       aBOYEs. 

bound  to  reUeve  him,  against  the  heir  of  the  grantee.     The 

plaintiff  asks  for  equity  and  does  not  come  with  clean  hands  to 

receive  it.     It  appears  to  me  that  I  ought  to  dismiss  this  bill 

upon  every  one  of  the  three  grounds  to  which  I  have  referred : 

First,  Because  the  fact,  that  the  *plaintiff  advanced  the  money,       [  'izs  ] 

is  not  satisfactorily  proved ;  Secondly,  Because,  if  the  plaintiff 

did  in  fact  advance  the  money,  there  seems  reason  to  suppose, 

that  originally  the  parties  did  not  understand  that  Simon  was 

bound  to  convey  the  estate  as  and  when  the  plaintiff  should 

■direct ;  and  Lastly,  because  the  illegality  of  the  plaintiff's  original 

purpose  should,  under  all  the  circumstances,  prevent  this  Court 

from  aiding  him. 

I  think  the  bill  must  be 

Dismissedy  but  without  costs. 


PLAYFOED   V,  HOAEE.f  A^^o' 

'  leb,  2,  3. 

(3  Yoimge  &  Jervis,  175 — 181.)  

Exch,  Ch,  in 
Deviso  to  trustees  and  their  heirs,  during  the  life  of  M.  P.,  in  trust,  £q, 

to  lay  out  the  rents,  &c.,  on  Government  securities,  to  accumulate  \intil         f  175  ] 

she  shall  attain  twenty- one,  and  from  and  after  attaining  that  age, 

to  suffer  her  to  receive  and  take  the  rents,  issues,  and  profits  during 

her  life,  not  subject  to  the  control  of  any  husband  with  whom  she  may 

intermarry ;  her  receipt  to  be  a  sufficient  discharge  for  the  same ;  and 

from  and  after  the  decease  of  M.  P.,  to  the  heirs  of  the  said  M.  P.,  for 

ever :  Semble^  that  the  legal  estate  is  vested  in  the  trustees  during  the 

life  of  M.  P.,  and  therefore,  that  there  can  be  no  union,  under  the  rule 

in  ShtUey'e  case,  of  the  legal  estate  in  remainder  to  the  heirs  of  M.  P., 

with  the  preceding  estate  for  life,  so  as  to  give  M.  P.  the  fee. 

This  was  a  suit  for  the  specific  performance  of  an  agreement 
for  the  purchase  by  the  defendant  of  certain  closes  of  land. 

Mary  Kirby,  by  her  will,  dated  2l8t  February,  1775,  executed 
and  attested  so  as  to  pass  real  estates,  (amongst  other  things), 
devised  as  follows :  "  Item.  All  my  messuages,  lands,  tenements, 
and  hereditaments  whatsoever,  situate,  lying,  and  being  in 
Sandy  Strand,  in  the  county  of  Norfolk  aforesaid,  or  in  any  other 
town  or  towns  thereunto  annexed  or  near  adjoining,  now  in  the 
t  Van  Grutten  v.  FoxweJI,  '97,  A.  C.  658,  66  L.  J.  Q.  B.  745. 
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Playford  tenure  or  occupation  of  John  Plumly,  his  assignee  or  assigns, 
HoABE.  under-tenant  or  under-tenants,  be  the  same  freehold,  copyhold, 
charterhold,  or  customary  lands,  with  their  and  every  of  their 
appurtenants,  all  which  last-mentioned  lands  of  the  nature  of 
customary  or  copyhold  I  have  surrendered  to  the  use  of  my 
will,  I  give,  devise,  limit  and  appoint  the  same  to  the  said 
Henry  Playford  and  Timothy  Yates,  of  Saint  Mary  Hill,  London, 
[  *176  ]  hop  merchant,  and  their  heirs,  *during  the  life  of  Mary  Playford, 
daughter  of  the  said  Henry  Playford,  in  trust  to  lay  out  the  rents 
and  issues  thereof  as  the  same  shall  be  received,  and  also  the 
interest  and  dividends  which  shall  from  time  to  time  arise  and 
grow  due  thereon,  on  Government  securities,  until  my  grand- 
daughter, Mary  Playford,  shall  attain  her  age  of  twenty-one 
years ;  and  that  they  do,  at  and  from  my  said  grand-daughter 
Mary  Play  ford's  attaining  her  age  of  twenty-one  years,  suffer  her 
to  receive  and  take  the  rents,  issues,  and  profits,  during  her  life,, 
and  not  subject  to  the  debts  or  control  of  any  husband  which  the 
said  Mary  Playford  may  marry ;  and  the  receipt  of  the  said 
Mary  Playford  only  to  be  a  suflScient  discharge  for  the  same  ; 
and  from  and  after  her  decease,  I  give  and  devise  the  same  to 
the  heirs  of  the  said  Mary  Playford  for  ever." 

The  testatrix  died  in  1775  ;  and,  some  time  after  her  decease, 
Mary  Playford  attained  her  age  of  twenty-one  years,  and  was 
thereupon  let  into  the  possession  or  into  the  receipt  of  the  rents 
and  profits  of  the  several  premises  devised  to  her ;  and  Mary 
Playford  afterwards  intermarried  with  the  Bev.  Hugh  Williams, 
who  died,  leaving  the  said  Mary  his  widow. 

In  1810  the  plaintiff  purchased  from  Mary  Williams,  she 
being  then  a  widow,  the  fee-simple  and  inheritance  of  certain 
parts  of  the  premises  devised  to  her,  and  the  same  were 
accordingly  conveyed  to  him  by  Mary  Williams,  and  he  was 
thereupon  let  into  possession  or  into  the  receipt  of  the  rents  and 
profits. 

In  August,  1827,  the  plaintiff  entered  into  an  agreement  with 
the  defendant,  to  sell  to  him  certain  parts  of  the  premises 
purchased  by  the  plaintiff  from  Mary  Williams ;  and  such 
agreement  was  reduced  into  writing,  signed  by  the  plaintiff,  and 
by  one  Francis  Pank,  who  was  authorized  by  the  defendant  to 
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sign  such  agreement  on  his  behalf;  and  which  agreement  bore     Platford- 
date  the  15th  of  August,  1827,  and  thereby,  among  other  things,       hoare. 
a  good  title  was  stipulated  to  be  made. 

The  point  raised  on  the  part  of  the  defendant  was,  that  the  [  177  J 
property,  the  subject  of  the  contract,  being  part  of  the  estates 
devised  by  the  will  of  Mary  Kirby,  the  limitation  to  the  heirs  of 
Mary  Williams  did  not  unite  with  the  estate  for  life  given  by  the 
same  will  to  Mary  Williams,  but  was  a  devise  by  way  of  contingent 
remainder  to  the  person  who,  at  the  death  of  Mary  Williams, 
might  answer  the  description  of  her  heir-at-law;  and  as  Mary 
Williams  was  living,  the  vendor  had  only  a  life  estate,  and  a  good 
title  could  not  be  made.  The  short  point,  in  other  words,  was, 
whether  Mary  Williams  took  the  legal  or  only  an  equitable  estate 
for  life  in  the  property,  so  as  to  bring  the  title  within  the  rule  in 
Shelley's  case. 

Mr.  Simpkinson,  for  the  plaintiff: 

It  is  clear,  as  a  general  proposition,  that  a  devise  to  trustees, 
for  the  life  of  A.,  in  trust  to  permit  A.  to  receive  the  rents  and 
profits  during  his  life,  is  a  use  executed.  And  if  the  limitation 
in  this  case  had  been  in  trust,  on  Mary  Williams  attaining  her 
age  of  twenty-one,  to  suffer  her  to  receive  and  take  the  rents  for 
her  life,  there  can  be  no  doubt  that  it  would  have  been  a  use 
executed,  and  that  she  would  have  taken  the  legal  estate  for  her 
life ;  the  only  difficulty  arises  from  the  limitation  being  to  the 
trustees,  in  trust,  during  the  minority  of  Mary  Williams,  for 
accumulation,  and,  on  her  attaming  twenty-one,  to  permit  and 
suffer  her  to  take  and  receive  the  rents  during  her  life,  for  her 
separate  use,  free  from  the  debts  and  control  of  any  husband. 

In  South  v.  Allen,}  under  a  devise  to  a  married  woman  of  the 
rents  and  profits  of  an  estate,  during  her  life,  to  be  paid  by  the 
testator's  executors  into  her  own  hands,  without  the  intermeddling 
of  her  husband,  and  after  her  decease,  over ;  the  wife  was  held 
by  the  Court  of  King's  Bench  to  take  the  estate  herself,  against 
the  opinion  of  *Chief  Justice  Holt,  who  thought  the  executors  [  'i^s  } 
were  trustees  for  the  wife.  The  opinion  of  the  Court  of  King's 
Bench  in  this  case  seems  to  have  been  adopted  by  Sir  W^illiam 

f  1  Salk.  228. 
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Platford  Grant,  in  Wagstaffe  v.  Smith  A  In  that  case,  there  was  a  bequest 
HoABE.  of  stock,  in  trust,  to  permit  a  married  woman  to  receive  the 
interest  or  dividends  to  her  own  use  during  her  life,  independent 
of  any  husband.  And  it  was  held  that  she  was  absolutely  entitled 
to  the  stock  for  her  life.  Sir  William  Grant,  in  deciding  that 
case,  observes :  "  Here  are  no  words  of  control,  no  words  of 
restriction.  The  trustees  are  not  even  to  pay  from  time  to  time 
into  her  hands  upon  her  receipt,  but  she  is  to  receive.  Here  are 
the  very  words  to  give  the  absolute  property.  If  land  had  been 
given  to  trustees  in  these  terms,  it  would  be  a  use  executed,  and 
the  party  would  have  the  legal  estate."  It  is  true,  the  property 
in  that  case  was  stock,  and  the  decision  is,  therefore,  not  a  direct 
authority  on  the  subject.  In  Jones  v.  Lord  Saye  and  Sele,  I  and 
Harton  v.  Harton,%  the  Court  presumed  there  was  an  intention 
to  give  the  trustees  the  legal  estate.  And  in  none  of  those  cases 
was  the  remainder  to  the  same  effect  as  the  remainder  in  the 
present  case.  If  the  wife  were  only  tenant  for  life,  it  would  be 
proper  for  the  legal  estate  to  remain  in'  the  trustees.  But  the 
question  here  is,  whether  the  testatrix's  intention  would  be  best 
effected  by  giving  the  legal  estate  to  the  trustees,  or  to  her 
daughter.  It  is  quite  clear,  that  the  testatrix's  intention  was,  to 
give  the  whole  beneficial  interest  in  the  property  to  Mary  Williams. 
There  is  no  inconsistency  in  her  giving  the  whole  legal  fee  to  the 
daughter,  and  yet  restricting  the  husband  from  receiving  the 
rents.  In  Bennett  v.  Davis,  \\  under  a  devise  to  a  married  woman, 
in  fee,  for  her  separate  use,  exclusive  of  her  husband,  the  Court 
C  *179  ]  declared  the  husband  to  be  a  trustee  *for  the  wife,  and  decreed 
him  to  execute  a  conveyance  to  a  trustee  for  her  separate  use. 
In  Roberts  v.  DixtcellV  the  question  was,  whether,  a  direction  to 
trustees  to  convey  a  freehold  estate,  in  trust  for  the  separate  use 
of  a  married  woman,  for  her  life,  and  after  her  decease,  in  trust 
for  the  heirs  of  her  body,  was  a  trust  executed  or  executory. 
Lord  Hardw^cke  held  that  it  was  an  executory  trust;  but 
observed,  if  it  had  been  a  trust  executed,  in  which  case  the  wife 
would  have  been  tenant  in  tail,  and  the  husband  entitled  to  be 

t  9  Ves.  at  p.  524.  I|  2  P.  Wms.  316. 

t  3  Br.  P.  C.  113.  H  1  Atk.  607. 

§  4  R.  P.  537  (7  T.  P.  652). 
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tenant  by  the  curtesy,  the  Court,  by  its  authority,  might  have  Playford 
prevented  the  husband  from  intermeddling  with  the  rents  and  hoabe. 
profits  during  the  life  of  the  wife.  It  was  not  in  the  present  case 
necessary,  to  effectuate  the  intention  of  the  testatrix,  that  the 
trustees  should  take  the  legal  estate;  and  the  intention  of  the 
testatrix  can  be  as  well  effected  by  giving  the  legal  estate  to 
the  grand-daughter,  the  Court  interposing  to  prevent  the  husband 
from  receiving  the  rents. 

Mr.  Preston  and  Mr.  Duckworth,  for  the  defendant : 

This  case  does  not  depend  on  intention,  but  on  the  application 
of  a  rule  of  law,  the  rule  in  Shelley's  case.  The  object  of  the  rule 
was  to  vest  the  inheritance  at  the  earliest  possible  period,  and  to 
make  the  heirs  take  by  descent,  and  not  by  purchase.  To  bring 
a  case  within  this  rule,  it  has  been  decided,  that  both  the  estates 
must  be  of  the  same  quality,  both  legal  or  both  equitable.  A 
legal  estate  and  an  equitable  estate  cannot  unite  for  the  purpose 
of  this  rule.  In  the  present  case,  it  is  attempted  to  turn  one 
estate  into  two  estates,  that  is,  to  give  to  the  trustees  a  chattel 
interest  during  the  minority  of  the  grand-daughter,  and,  on  her 
attaining  majority,  an  estate  for  the  life  of  the  grand-daughter, 
and  to  her  use,  so  as  to  be  executed  by  the  statute  of  27  Hen.  VIII., 
and  *unite  with  the  gift  to  her  right  heirs.  But  who  are  the  [  *^^  ] 
persons  to  support  the  remainders  ?  They  are  the  trustees  and 
their  heirs.  The  executors  cannot  take,  because  they  are  not 
named,  and  the  idea  of  a  chattel  interest  is  excluded ;  and  the 
trustees  took  for  life  only,  and  not  in  fee,  since  the  gift  is,  in 
express  terms,  for  the  life  of  Mary  Playford ;  and  the  limitation 
of  an  express  estate  to  them  for  life  denies  to  them  a  title  to  take 
the  fee.  This  is  the  sound  and  necessary  construction  of  the 
will :  Wright  v.  Pearson,  j:  This  case  depends  on  a  rule  of  tenure 
subsisting  long  anterior  to  the  Statute  of  Uses,  and  that  statute 
has  not  made  any  alteration  in  the  rule  in  this  respect.  If  there 
had  not  been  any  Statute  of  Uses,  the  effect  of  the  devise  in  this 
case  would  have  been,  to  vest  the  legal  estate  in  the  trustees  and 
their  heirs,  for  the  life  of  Mary  Playford ;  and  the  heirs  of  Mary 
Playford  would  have  taken  as  purchasers.     On  principle,  it  may 

t  Ambl.  358. 
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Platpobd  be  safely  concluded  that  an  estate  for  life,  executed  by  the 
jioAUB.  statute,  can  never  unite  with  a  legal  remainder  limited  by  the 
rules  of  the  common  law.  The  difficulty  of  the  plaintiff  is,  in 
this  case,  that  the  trust  is  for  the  separate  use  of  a  person  who 
might,  as  she  did  in  fact,  become  a  married  woman.  This  trust 
has  been  held  in  many  cases,  even  at  law,  to  be  a  ground  for 
holding  the  legal  estate  to  continue  vested  in  the  trustee. 
Bennett  v.  Davu,  decided  that  if  there  is  a  trust  for  the  separate 
use  of  a  married  woman,  and  the  legal  estate  be  limited  to  the 
wife,  a  court  of  equity  will  interfere  by  making  her  husband  a 
trustee  for  her.  In  South  v.  Allen  it  was  decided,  that  the 
devise  to  the  wife  for  life  of  the  rents  and  profits,  gave  her 
the  legal  estate  by  construction.  It  is  contended,  that,  because 
the  rule  of  law  may  give  the  estate  to  the  right  heirs,  by  descent, 
under  the  rule  in  Shelley's  case,  such  must  have  been  the 
intention  of  the  testatrix :  but  it  is  evident,  her  intention  was 
[  *\%\  ]  *the  other  way.  She  looked  to  the  successors  of  her  grand- 
daughter, to  take  as  her  donees,  and  not  as  the  heirs  or  repre- 
sentatives of  her  grand-daughter ;  she  did  not  mean  to  give  her 
grand-daughter  an  absolute  power  of  disposition  over  the  property, 
but  merely  a  beneficial  interest  for  her  life.  If  the  testatrix  had 
intended  to  give  the  trustees  an  estate  only  during  the  minority 
of  her  grand-daughter,  she  would  have  so  expressed  her  will. 
But  the  intention  of  the  testatrix  was,  to  give  to  her  grand- 
daughter an  equitable  estate  for  life,  with  remainder  to  her  heirs, 
as  purchasers,  and  to  protect  her  grand-daughter  from  the  control 
of  any  husband,  and  for  that  purpose  keep  the  legal  estate  for 
the  life  of  the  grand-daughter,  and  for  her  life  only,  in  the 
trustees.  For  that  reason,  the  gift  to  the  grand-daughter  was 
of  an  equitable  interest,  and  the  gift  to  the  right  heirs  was  of 
the  legal  interest,  and  therefore  a  gift  to  them  as  purchasers  : 
and  the  two  gifts  are  not  within  the  influence  of,  and  there- 
fore cannot  be  united  under  the  rule  in  Shelley's  case;  and, 
as  a  necessary  consequence,  this  plaintiff  has  not  a  title  to  the 
fee-simple. 

Mr.  Simpkinson  replied. 
The  Lord  Chief  Baron  observed,  that  he  had  no  real  doubt 
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upon  the  subject ;  if  he  had,  he   should  put  the  question  in     Playford 

another  shape  for  inquiry.     He  would  not  compel  the  defendant       hoabe. 

to  accept  the  title. 

Bill  dismissed  with  costs. 


COLEMAN  V.  WALLEE.  !!!!• 

(3  Younge  &  Jervis,  212—217.)  -^/^^-  ^/ 

A  creditor,  in  respect  of  two  demands,  seized  the  goods  of  B.,  his  [  212  ] 
debtor,  under  an  execution  for  one  of  the  two  debts,  and  afterwards, 
at  a  meeting  of  some  of  the  creditors  of  B.,  when  a  composition  was 
proposed,  declared  that  he  would  not  agree  to  the  composition,  unless 
the  debt  for  which  the  goods  had  been  seized,  were  secured  to  him ; 
C. ,  who  was  not  a  creditor,  guaranteed  the  debt,  and  A.  withdrew  his 
execution,  and  signed  the  composition  deed:  Held,  that  the  bargain 
was  a  fraud  upon  the  rest  of  the  creditors,  and  void. 

Assumpsit  upon  a  guarantee.  The  declaration  stated,  that,  on 
the  16th  December,  1824,  Dent  and  Mannett  were  indebted  to  the 
plaintiff  in  the  sum  of  600i.,  for  money  lent,  and  of  340Z.,  for 
goods  sold  and  delivered ;  and  that,  by  a  certain  agreement  in 
writing,  made  and  signed  by  the  plaintiff  and  the  defendant, 
(reciting  that  Dent  and  Mannett  were  so  indebted,  and  that  the 
plaintiff  having  a  warrant  of  attorney  for  the  600Z.,  had  on  or 
about  the  8th  of  December,  entered  up  judgment  and  sued  out 
execution  thereon,  by  virtue  whereof  the  Sheriff  had  seized  and 
was  in  possession  of  the  stock  and  effects  of  Dent  and  Mannett ; 
and  that  they  had  proposed  a  composition  to  their  creditors,  for 
which  purpose,  they,  and  divers  of  their  creditors,  were  desirous 
•of  having  the  plaintiff's  execution  withdrawn  forthwith ;  which 
the  plaintiff  had  agreed  to  do  upon  being  indemnified,  and  upon 
payment  of  the  costs  of  the  judgment  and  execution,  and  the 
Sheriff's  fees  ;  which  guarantee  the  defendant  agreed  to  give),  it 
was  witnessed,  that,  in  consideration  of  the  plaintiff  so  agreeing 
(which  he  did  thereby)  to  withdraw  his  execution  upon  payment 
of  the  said  costs,  and  Sheriff's  fees,  &c.,  the  defendant  did  thereby 
guarantee  and  agree  to  indemnify  the  plaintiff  from  all  loss  or 
deficiency  that  he  might  sustain  or  be  put  to,  in  respect  of  the 
€(X)i.,  by  the  agreeing  to  the  composition,  or  by  any  commission 
•of  bankruptcy  that  might  be  sued  out  on  default  of  the  compo- 
sition *being  carried  through,  or  in  any  other  manner,  by  his  so        [•213  ] 
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Coleman  withdrawing  his  execution,  so  that  the  plaintiff  might  receive  the 
Walleb.  full  amount  of  twenty  shillings  in  the  pound,  on  his  debt  of  600L ; 
and  averred,  that  the  plaintiff  agreed  to  the  composition,  and 
withdrew  his  execution,  and  that  a  commission  of  bankruptcy 
was  sued  out  against  Dent  and  Mannett,  by  means  of  which  and 
the  plaintiff's  agreeing  to  the  composition  and  withdrawing  his 
execution,  the  plaintiff  had  sustained  a  loss  of  2502.,  which  the 
defendant  had  not  paid.     Plea,  non  assumpsit. 

At  the  trial  before  the  Lord  Chief  Baron,  at  the  London 
sittings,  the  following  appeared  to  be  the  facts  of  the  case  :  Dent 
and  Mannett,  who  carried  on  business  at  Southampton,  were,  in 
August,  1821,  indebted  to  the  plaintiff,  to  the  amount  of  300Z. 
for  goods.  He  afterwards  lent  them  600L,  at  first  without 
security,  but  on  the  19th  November,  1824,  without  soUcitation, 
they  gave  him  a  warrant  of  attorney  for  the  600Z.,  upon  which, 
on  the  8th  December,  judgment  was  entered  up,  and,  on  the 
same  night,  the  execution  was  sent  down.  On  the  10th,  at  which 
time  the  Sheriff  was  in  possession  under  the  execution,  a  meeting 
of  the  creditors  was  had,  but  was  attended  by  twenty-five  only 
out  of  seventy -five  individuals,  to  whom  Dent  and  Mannett  were 
indebted.  Dent  and  Mannett  were  considerable  debtors  to  one 
Davidson,  of  whom  the  defendant  was  then  a  clerk,  but  had  since 
become  the  partner.  Dent  and  Mannett  were  anxious  to  prevent 
a  bankruptcy,  and  with  that  view  a  composition  was  proposed. 
It  was  openly  declared  by  the  plaintiff,  or  rather  in  his  behalf, 
that  he  would  not  come  in  for  his  money  debt  of  600f.,  nor  sign 
the  composition  deed,  nor  withdraw  his  execution,  without  security 
for  that  debt.  The  defendant,  who,  on  Davidson's  account,  was 
desirous  that  the  execution  should  be  withdrawn,  offered  to  give 
that  security;  upon  which  the  guarantee  was  prepared  and 
signed  by  the  defendant,  and  the  plaintiff  withdrew  his  execution, 
[  •214  ]  and  afterwards  *signed  the  composition  deed,  by  which  16s.  in 
the  pound  were  to  be  paid,  and  to  be  secured  by  promissory  notes- 
The  deed  contained  a  release  to  Dent  and  Mannett,  in  the  usual 
terms.  The  plaintiff  put  his  signature  to  this  instrument,  some 
time  between  the  8th  and  10th  of  February,  1825 ;  and  upon 
view  of  the  deed,  there  appeared  to  be  a  good  many  signatures 
before,  and  about  thirty-five  after  that  of  the  plaintiff.     Some 
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obscurity  prevailed  in  the  evidence,  as  to  the  order  in  which  Colkmah 
these  signatures  were  subscribed;  and  there  was  reason  to  walleb. 
suppose  that,  before  the  signatures  were  put,  the  places  for  them 
had  been  marked  in  pencil,  so  that  no  certain  inference  as  to  the 
priority  of  the  signatures  could  be  drawn  from  their  juxtaposition. 
It  was  clear,  however,  that  there  were  many  signatures  after  that 
of  the  plaintiff,  and  one  witness,  whose  name  appeared  after  his, 
deposed,  that,  to  his  belief,  the  previous  signatures  were  written 
at  the  time  he  signed.  Dent  and  Mannett  were  bankrupts  in 
July,  1825. 

The  Lord  Chief  Baron  directed  the  jury  to  consider  whether 
the  warrant  of  attorney  given  to  the  plaintiff  was  a  fraudulent 
preference ;  and  upon  their  finding  that  it  was  not,  the  plaintiff 
had  a  verdict  for  2291.  15«. 

In  pursuance  of  leave  granted  for  that  purpose,  Campbell,  in 
Michaelmas  Term,  obtained  a  rule  nisi,  to  enter  a  nonsuit,  or  for 
a  new  trial,  against  which 

Pollock,  F.,  and  Alderson,  shewed  cause.     *     *     ♦ 

Campbell,  and  Richards,  li.  V.,  contra.     *     *     *  [  216  ] 

The  Court  took  time  to  consider,  and  now  [  2i7  ] 

The  Lord  Chief  Barok,  after  stating  the  pleadings  and  facts  of 
the  case,  delivered  the  judgment  of  the  Court  as  follows : 

The  Court  is  of  opinion  that,  in  this  case,  a  nonsuit  should  be 
entered.  The  principle  upon  which  the  Court  are  of  this  opinion 
is  the  same  as  decided  the  case  of  Cockshott  v.  Bennett,^  followed 
by  many  other  decisions.  This  security  was  given  to  induce  the 
plaintiff  to  sign  a  composition  deed,  by  which  he  held  himself 
out  to  the  other  creditors,  as  accepting  16^.  in  the  pound,  and 
thereupon  discharging  the  debtors.  He  did  in  effect  sign  the 
deed,  agree  to  accept  this  diminished  sum,  and  discharge 
the  debtor.  As  the  case,  notwithstanding  some  circumstance 
favourable  to  the  plaintiff,  comes,  in  the  opinion  of  the  Court, 

t  1  E.  R.  617  (2  T.  E.  763). 
R.R. — ^VOL.  XXXII.  51 
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CoLEjf  AN     directly  within  the  principle  of  that  class  of  authorities  to  which 

walleb.      1  have  alluded,  we  think  there  must  be  a  nonsuit,  and  that  the 

rule  must  be  made 

,  Absolute. 


1829.  ELLIS  V.  SINCLAIR  and  Others. 

May  II. 
_  (3  Younge  &  Jervis,  273—278.) 

^   iL     *'*  '^^  affidavit  made  by  a  defendant,  in  a  suit  in  this  Court,  sworn  before 

r  2^  1  ^  magistrate  in  Scotland,  permitted  to  be  read. 

Mii.  Barber  and  Mr.  M'DougM  moved  to  dissolve  the  injunc- 
tion obtained  in  this  cause. 

Mr.  Knight  and  Mr.  Blunt  opposed  the  motion. 

[  274  ]  In  the  course  of  the  application,  a  question  arose  with  respect 

to  the  admissibility  of  affidavits,  made  in  a  cause  in  this  Court, 
sworn  before  a  Scotch  magistrate. 

The  bill  was  filed  by  under-writers,  against  the  owners  and 
mortgagee  of  a  brig,  called  the  George^  for  a  discovery,  a 
commission  to  examine  witnesses  abroad,  and  for  an  injunction 
to  stay  proceedings  at  law,  commenced  by  the  defendants  in 
equity,  against  the  under-writers.  The  bill  contained  the  usual 
charge,  that  the  defendants  had  in  their  possession  books, 
accounts,  papers,  &c.,  relating  to  the  matters  in  the  bill 
mentioned,  and  required  the  defendants  to  set  forth  a  list 
or  schedule  of  them. 

Two  of  the  defendants,  Robert  Cochran  and  Robert  Sinclair, 
put  in  answers,  containing,  according  to  the  requisition  of  the 
bill,  schedules  of  the  books,  &c.,  in  their  possession. 

By  an  order,  dated  27th  June,  1828,  the  defendants  were 
directed  to  leave  in  the  hands  of  their  clerk  in  court,  the  several 
documents  mentioned  in  the  schedules  to  their  answer,  and 
admitted  by  them  to  be  in  their  possession,  except  certain  letter 
and  account-books,  by  their  answers  alleged  to  be  in  daily  use, 
and  of  the  entries  in  which,  relating  to  the  matters  in  question, 
they  were  ordered  to  leave  copies  or  extracts,  such  copies  or 
extracts  to  be  verified  by  the  affidavit  of  the  defendants,  to  be 
made  in  the  cause. 
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The  books,  papers,  &c.,  directed  to  be  deposited,  were 
accordingly  left  with  the  clerk  in  court  of  the  defendants,  as 
were  also  extracts  from  the  letter  and  account-books. 

The  defendants  being  resident  in  Scotland,  the  extracts  were 
verified  by  aflSdavits  sworn  by  them  before  a  magistrate  in 
Scotland ;  which  afBidavits  were  also  accompanied  by  a  certificate 
from  a  notary,  resident  in  Scotland,  that  the  defendants  had 
sworn  to  the  truth  of  the  affidavits  before  a  magistrate  in  Scotland, 
authorized  to  administer  oaths;  *and  attesting  the  signatures 
of  the  defendants  to  the  affidavits,  and  of  the  magistrate  to  the 
jurat.  + 

An  affidavit  was  also  made  by  a  person  resident  in  London, 


Ellis 

Sll^CLAIB. 


[  •276  ] 


[276] 


t  The  following  are  copies  of  one 
of  the  affidavits  and  of  the  certificate 
annexed: 

Between    Ellis    Ellis    and    Thomas 
Murdock,  plaintiffs ; 
and 

John  Parish  Robertson,  Eobert  Sin- 
clair, Robert  Cochran,  and  William 
Cochran,  defendants. 

Robert  Cochran,  of  Paisley,  in 
Scotland,  gentleman,  one  of  the 
above-named  defendants,  maketh 
oath  and  saith,  that  he,  this  deponent, 
has  carefully  examined  all  and  every 
the  cash-book,  journal,  ledger,  and 
three  letter-books  mentioned  or  re- 
ferred to  in  this  deponent's  answer, 
filed  in  this  cause  on  the  30th  day  of 
May  last,  or  in  the  schedule  thereto ; 
And  that,  to  this  deponent's  know- 
ledge or  belief,  there  is  no  entry  or 
entries  contained  in  such  cash-book, 
journal,  ledger,  and  letter-books,  or 
any  of  them,  which  relate  in  any 
manner  to  the  matters  in  question  in 
this  cause,  save  and  except  the  several 
entries,  copies  whereof  are  contained 
in  the  several  papers  or  writings 
marked  respectively  with  the  letters 
A,  B,  C,  and  B,  mentioned  and 
referred  to  by  this  deponent's  former 
affidavit,  sworn  in  this  cause  on  the 
8th  day  of  December  last.    And  this 


deponent  saith,  that  the  said  copies 
are  fuU,  true,  and  correct  copies  of 
all  and  every  of  such  entry  or  entries. 
Robert  Cochran. 

Sworn  before  me,  one  of  his  Majesty's 
justices  of  the  peace  for  Renfrew- 
shire,   and     Provost    and    Chief 
Magistrate  of  Paisley,  at  Paisley, 
the  20th  day  of  January,  1829. 
Matthew  Boyd,  J.P. 
Provost  and  Chief  Magis- 
trate of  Paisley. 

I,  William  Findlay,  of  the  town 
of  Paisley,  and  county  of  Renfrew, 
in  that  part  of  Great  Britain  called 
Scotland,  Notary  Public,  duly  ad- 
mitted and  sworn,  dwelling  therein, 
do  hereby  certify  and  make  known 
to  all  whom  these  presents  shall  and 
may  concern,  that  Robert  Cochran, 
of  Paisley,  on  the  20th  day  of 
January,  1829,  was  sworn  in  my 
presence  to  the  truth  of  the  foregoing 
affidavit,  by  and  before  Matthew 
Boyd  of  Paisley,  the  Provost  and 
Chief  Magistrate  of  the  said  town 
of  Paisley,  and  one  of  his  Majesty's 
justices  of  the  peace  for  the  said 
county  of  Renfrew :  And  I  do  further 
certify,  that  the  said  Matthew  Boyd 
is  Provost  of  the  said  town  of  Paisley, 
and  a  justice  of  the  peace  for  the  said 
county,  and  as  such  is  in  use  to  ad- 

51—2 
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Ellis        who  deposed  to  his  knowledge  of  the   Scotch   magistrate,  and 
SiNCLAiB.     identified  his  hand- writing,  and  stated  that  he  was  competent  by 
the  law  of  Scotland  to  take  afBidavits.^ 

For  the  plaintiffs  it  was  objected,  that  the  affidavit  ought  to 
have  been  sworn  before  a  commissioner  of  thi6  Court,  and  could 
not  be  received.  And  for  this  were  cited  1  Fowl.  Exch.  Pract.  387 ; 
and  Hyde  v.  Whitfield.l 


For  the  reception  of  the  affidavit  it  was  contended,  that,  in 
Hyde  v.  Whitfield,  the  Court  did  not  act  on  the  affidavit,  but 
decided  merely  on  the  ground  that  one  foreigner  could  not  obtain 
a  writ  of  ne  exeat  regno  against  another  foreigner.  And  a  case  of 
Pinkerton  v.  TheBarnsley  Canul  Company,  in  the  Court  of  Chancery, 
was  referred  to;  in  which  Master  Stratford,  having  declined  to 
receive  an  affidavit  sworn  before  a  Scotch  magistrate,  an  order 


minister  oaths:  And  that  the  name 
•*  Matthew  Boyd,  J.P."  as  jurat,  and 
the  name  '*  B.  Cochran,"  subscribed 
to  the  said  affidavit,  are  of  the  re- 
spective proper  hands- writing  of  the 
said  Hobert  Cochran  and  Matthew 
Boyd,  and  were  respectively  signed 
by  them  in  my  presence. 
In  witness  whereof  I  have  hereunto 
set  my  hand  and  seal  at  Paisley, 
the  20th  day  of  January,  in  the 
year  of  our  Lord,  1829. 

William  Findlay,  N.P. 

[  276,  n.  ]  t  This  affidavit  was   in  the  fol- 

lowing terms : 

In  the  Exchequer. 
Between    Ellis    Ellis    and   Thomas 

Murdock,  plaintiffs ; 
and 
John     Parish     Robertson,     Robert 

Sinclair,     Robert     Cochran,     and 

William  Cochran,  defendants. 

William  Tait,  of  No.  66,  Cheapside, 
in  the  city  of  London,  merchant, 
maketh  oath  and  saith,  that  he  knows 
and  is  well  acquainted  with  Matthew 
Boyd,  Provost  and  Chief  Magistrate 
of  Paisley,  in  Scotland ;  and  that  he 


also  knows  and  is  well  acquainted 
with  the  hand- writing  of  the  said 
Matthew  Boyd.  And  this  deponent 
saith,  that  the  said  Matthew  Boyd  is 
a  magistrate  of  the  town  of  Paisley 
aforesaid,  and  competent  by  the  law 
of  Scotland  to  take  affidavits:  And 
this  deponent  saith,  that  the  name 
**  Matthew  Boyd,  J.P.  and  Provost 
of  Paisley,"  set  or  subscribed  to  the 
jurat  of  the  affidavit  of  Robert 
Cochran,  sworn  on  the  8th  day  of 
December  last,  and  now  produced 
and  shewn  to  this  deponent,  and 
marked  with  the  letter  P,  and  also 
set  and  subscribed  to  the  paper 
writings  thereby  referred  to,  and 
marked  respectively  with  the  letters 
A,  B,  C,  and  D»  is  of  the  proper 
hand-writing  of  the  said  Matthew 
Boyd. 

William  Tait. 

Sworn  in  Court  in  Westminster  Hall, 
this  27th  day  of  January,  1829. 
Before  me, 

William  Alexandeb. 

t  13  R.  B.  215  (19  Yes.  342). 
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was  *obtained,  directing  him  to  receive  it.t  It  was  also  stated 
to  be  the  constant  practice  for  such  an  afl&davit  to  be  sent  *from 
Scotland  for  the  purpose  of  holding  to  bail  a  party  resident  in 


t  The  following  is  a  copy  of  the 
order  made  in  that  case : 

Saturday,  the  26th  day  of  March,  in 
the  48th  year  of  the  reign  of  his 
Majesty  King  Greorge  the  Third, 
1808; 

Between  John  Pinkerton,  plaintiff; 
and 

The  Company  of  Proprietors  of  the 
Bamsley  Canal,  and  others,  defen- 
dants. 

Whereas  Sir  Samuel  Bomilly,  of 
counsel  for  the  plaintiff,  this  day 
moved  and  offered  divers  reasons 
imto  the  Eight  Honourable  the  Lord 
High  Chancellor  of  Great  Britain, 
that  Mr.  Stratford,  the  Master,  to 
whom  this  cause  stands  referred, 
may  be  directed  to  receive  in  evidence 
an  affidavit  of  James  Hollingworth, 
left  in  the  said  Master's  office,  in 
support  of  the  plaintiff's  state  of 
facts;  and  that  in  case  the  Court 
shall  be  of  opinion  that  the  said 
affidavit  cannot  be  read,  then,  that 
a  commission  may  issue  under  the 
seal  of  this  Court,  to  one  or  more 
commissioners,  to  take  the  affidavit 
of  the  said  James  Hollingworth,  in 
Scotland;  and  alleged  that,  by  the 
decree  made  on  the  hearing  of  this 
cause,  bearing  date  the  4th  day  of 
March,  1805,  it  was  referred  to  the 
said  Master  to  take  an  account  of 
work  and  labour  done  by  the  plaintiff 
for  the  defendants,  the  Bamsley  Canal 
Company,  on  the  said  canal;  and 
that,  in  prosecution  of  the  said  decree 
before  the  said  Master,  the  plaintiffs 
caused  a  state  of  facts  to  be  carried 
into  the  said  Master's  office;  in 
support  of  which  the  said  affidavit 
of  the  said  James  Hollingworth,  now 
resident  in  Argyleshire,  in  Scotland, 
was  produced;  and  that  it  appears 
the   deponent  is  now  employed  to 


superintend  the  carrying  on  the 
works  of  the  Crinan  Canal,  now  in 
a  state  of  progress  there;  and  that 
the  said  affidavit  appears  to  be  sworn 
before  Archibald  Bell,  one  of  the 
magistrates  and  justices  of  the  peace 
at  Inverary.  And  accompanying  the 
said  affidavit,  there  is  carried  into 
the  said  Master's  office,  another  affi- 
davit (sworn  before  the  said  Master), 
made  by  Mr.  Thomas,  one  of  the 
solicitors  of  this  Court,  stating  that 
he  is  acquainted  with  the  hand- 
writing of  the  said  Archibald  Bell, 
and  proving  his  signature  to  the 
jurat  of  the  said  James  Holling- 
worth's  affidavit,  and  to  the  accounts 
and  exhibits  referred  to  in  that 
affidavit.  That  the  said  Master,  on 
being  attended  on  the  said  state  of 
facts,  refused  to  admit  the  said  James 
Hollingworth's  affidavit  to  be  read  in 
support  thereof,  because  it  appeared 
that  the  person  making  the  affidavit 
resided,  and  that  the  affidavit  itself 
was  made,  out  of  the  jurisdiction  of 
this  Court ;  and  because  it  appeared 
to  be  made  before  a  person  who  had 
no  authority  from  this  Court  to  take 
such  an  affidavit.  In  the  presence 
of  Mr.  Spranger,  of  counsel  for  the 
defendants.  Whereupon,  and  upon 
hearing  what  was  alleged  by  the 
counsel  for  the  said  plaintiff,  and 
for  the  defendants,  his  Lordship  doth 
order,  that,  upon  its  being  verified 
to  the  satisfaction  of  the  said  Master, 
Mr.  Stratford,  that  the  person  before 
"^hom  the  affidavit  purports  to  be 
made,  is,  according  to  the  law  of 
Scotland,  qualified  to  administer  an 
oath ;  and  upon  the  signature  of  such 
person  to  the  jurat  of  the  said  affi- 
davit being  verified,  the  said  Master 
be  at  liberty  to  receive  the  said 
affidavit  of  the  said  James  Holling- 
worth. 


Bllis 
I'. 

SiNCLAIB. 
[  •277  ] 
[  •278  ] 

[  277,  n.  ] 


[  •278,  n.  ] 
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r. 


England,  and  for  a  Judge,  on  production  of  such  an  affidavit,  to 


Sinclair,     make  an  order  for  the  issuing  of  bailable  process. 


The  Lord  Chief  Baron  overruled  the  objection,  and  allowed 
the  affidavit  to  be  read. 


1829. 

JSxch.  of 
Plea*, 

[318] 


[  •sig  ] 


WICKENS  V.  EVANS.t 

(3  Younge  &  Jervis,  318—330.) 

An  agreement  is  made  between  three  persons  (carrying  on  the  trade  of 
trunk  and  box-makers,  and  travelling,  by  themselves  and  their  servants, 
into  various  parts  of  England)  to  vend  trunks  and  boxes,  to  divide, 
and  not  interfere  with  certain  districts  of  the  cities,  boroughs,  towns, 
and  villages,  as  set  forth  by  them  on  Bowles's  Post  Map  of  England; 
and  that  each,  during  his  life,  by  himself  and  his  agents  duly  authorized, 
shall  travel  into,  to  sell  trunks  and  boxes  in  his  way  of  business,  without 
any  interruption  whatsoever,  by  either  of  the  other  two,  during  their 
joint  lives,  in  certain  cities,  boroughs,  towns,  and  \dllages,  and  not  to 
suffer  any  goods  in  the  said  trade  to  be  manufactured  at  their  respective 
shops  or  warehouses,  or  to  be  sent  from  their  respective  shops,  houses, 
or  warehouses,  or  from  any  other  place,  for  the  purpose  of  being  sold 
or  disposed  of  on  the  ground  to  be  travelled  by  the  other  parties  thereto ; 
and  not  to  aid  or  assist  any  person  to  oppose  all,  or  any,  and  either  of 
the  parties ;  and  not  to  purchase  any  tea  chest  or  chests,  black  or  green, 
at  a  higher  piice  than  6r/.  or  8(Z.  each  in  Oxford ;  and  in  case,  at  any 
time,  during  their  joint  lives,  any  person  or  persons  shall  set  up  and 
oppose  any  or  either  of  the  parties,  to  meet  together,  and  enter  into  such 
mutual  agreement,  to  the  intent  therein  agreed  to,  as  shall  be  beneficial 
to  the  mutual  interests  of  the  parties,  it  being  declared  to  be  their 
intentions  not  to  do  any  act  prejudicial  to  the  interests  of  each  other, 
but  to  aid  and  assist  each  other  in  their  said  trade  and  business,  to  the 
utmost  of  their  power. — Held  that  such  an  agreement  does  not  operate 
in  general  restraint  of  trade;  and,  as  an  agreement  contemplating  a 
partial  restraint  only,  is  founded  on  a  sufficient  and  valid  consideration. 
Therefore,  counts  setting  forth  the  same,  and  averring,  by  way  of 
breaches,  that  the  defendant  travelled  into  the  districts  of  the  plaintiff, 
and  sold  boxes  therein  :  Held  good,  on  general  demuiTer. 

Assumpsit.  The  first  count  of  the  declaration  stated,  that, 
before  and  at  the  time  of  making  the  articles  of  agreement,  and 
the  promise  and  undertaking  of  the  said  defendant  ^thereinafter 
next  mentioned,  the  said  plaintiff  was  a  box-maker,  and  the 
trade,  business,  and  calling  of  a  box-maker  had  used,  exercised, 


t  Cited  by  Fry,  L.  J.  in  his  judg- 
ment in  Mogul  S.  5.  Co.  v.  McGregor^ 
Gow  c«:  Co,  (1889)  23  Q.  B.  Div.  598, 


628,  58  L.  J.  Q.  B.  465,  487  (afiirmed 
H.  L.),  »92  A.  C.  25,  61  L.  J.  a  B. 
295.— B.  C. 
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and  carried  on,  and  still  did  use,  exercise,  and  carry  on,  to  wit,      Wickbnb. 
at  Oxford,  in  the  county  of  Oxford;  and  whereas,  before  and       evaks. 
until  the  making  of  the  said  articles  of  agreement,   the  said 
plaintiff,  from  time  to  time,  travelled,  by  himself  and  his  servants, 
into  various  parts  of  the  country,  and  of  the  several  districts  in 
the  said  articles  of  agreement  mentioned  and  referred  to,  for 
there  vending  trunks  and  boxes,  by  him  made  in  his  said  trade, 
business,  and  calling ;  and  the  said  defendant  and  one  William 
Fletcher  also  severally  and  respectively  exercised  and  carried  on 
the  said  trade,  business,  and  calling  of  box-makers,  and,  severally 
and  respectively,  travelled  into  various  parts  of  the  country  and 
of  the  several  districts  aforesaid,  for  there  severally  and  respec- 
tively vending  and  selling  trunks  and  boxes,  to  wit,  at  Oxford 
aforesaid,  in  the  county  aforesaid ;  and  thereupon,  theretofore, 
to  wit,  on  &c.,  at  &c.,  by  certain  articles  of  agreement,  bearing 
date  a  certain  day  and  year,  to  wit,  &c.,  then  and  there  made 
and  entered  into,  between  the  said  William  Fletcher,  of  the  first 
part ;  the  said  defendant,   of  the   second   part ;  and   the  said 
plaintiff,  of  the  third  part ;  reciting,  that,  whereas  the  said  William 
Fletcher,  Daniel  Evans,  and  Joseph  Wickens  had,  for  several 
years  last  past,  travelled  into  various  parts  of  the  country,  vending 
trunks  and  boxes  for  sale,  but,  on  account  of  the  inconvenience 
and  loss  which  they  severally  acknowledged  to  sustain,  by  reason 
of  their  exercising  their  trade  and  calling  in  places  which  they 
wished  to  keep  separate  and  distinct  from  each  other,  they,  the 
said  William  Fletcher,  Daniel  Evans,  and  Joseph  Wickens,  had, 
in  consideration  thereof,  agreed  to  divide  the  same,  and  enter 
into  the  terms  and  conditions  thereinafter  mentioned  relative  to 
such  division,  (that  is  to  say),  the  said  William  Fletcher,  Daniel 
Evans,  and  Joseph  Wickens  did  thereby,  *severally  and  respec-       [  •320  ] 
tively,  agree  with  each  other  to  divide,  and  not  interfere  with 
certain  districts  of  the  several   cities,   boroughs,   towns,   and 
villages,  set  forth  on  Bowles's  Post  Map  of  England  and  Wales, 
thereto  annexed  and  referred  to,  and  signed  with  the  respective 
proper  hand-writing  of  the  said  William  Fletcher,  Daniel  Evans, 
and  Joseph  Wickens,  it  being  the  true  intent  and  meaning  of  the 
said  parties  thereto,  and  of  those  presents,  that  the  said  William 
Fletcher  should  and  might,  at  all  times  thereafter,  during  the  life 


WicKENs  of  the  said  William  Fletcher,  by  himself  and  his  agents  (duly 
EvAXB.  authorized  only),  travel  into,  to  sell  trunks  and  boxes  in  his  way 
of  business,  without  any  interruption  whatsoever  by  the  said 
Daniel  Evans  and  Joseph  Wickens,  or  either  of  them,  during 
their  joint  natural  lives,  in  the  several  cities,  boroughs,  towns, 
and  villages,  marked  with  ink,  and  set  out  with  black  cotton,  so 
set  forth  and  described  on  the  said  map,  as  aforesaid ;  and  also, 
that  the  said  Daniel  Evans  should  and  might,  at  all  times  there- 
after, during  the  life  of  him  the  said  Daniel  Evans,  by  himself 
and  his  agents  (duly  authorized  only),  travel  into,  to  sell  trunks 
and  boxes  in  his  way  of  business,  without  any  interruption  what- 
soever by  the  said  William  Fletcher  and  Joseph  Wickens,  or 
either  of  them,  during  their  joint  natural  Uves,  in  the  several 
cities,  boroughs,  towns,  and  villages,  marked  with  ink,  and  set 
out  with  black  cotton,  so  set  forth  and  described  on  the  said  map, 
as  aforesaid ;  and  also,  thtst  the  said  Joseph  Wickens  should  and 
might,  at  all  times  thereafter,  during  the  life  of  him  the  said 
Joseph  Wickens,  by  himself  and  his  agents  (duly  authorized  only), 
travel  into,  to  sell  trunks  and  boxes  in  his  way  of  business, 
without  any  interruption  whatsoever  by  the  said  William  Fletcher 
and  Daniel  Evans,  or  either  of  them,  during  their  joint  natural 
lives,  in  the  several  cities,  boroughs,  towns,  and  villages,  marked 
with  ink,  and  set  out  with  black  cotton,  so  set  forth  and  described 
[  •321  ]  on  the  said  *map,  as  aforesaid.  And  it  was  thereby  further 
agreed  by  and  between  the  said  parties  thereto,  that  they,  and 
each  of  them,  should  also  be  at  Uberty  to  travel,  for  such  purposes 
of  trade  as  aforesaid,  during  their  joint  natural  hves,  as  aforesaid, 
to  all  such  other  places  as  might  thereafter  be  built,  although  not 
set  forth  on  the  said  map,  so  as  such  trading  should  not  interfere 
with  either  of  the  said  districts  of  the  said  parties  thereto,  so 
respectively  marked  out  on  the  said  map,  as  aforesaid ;  and  also, 
it  was  thereby  further  agreed  by  and  between  the  said  parties 
thereto,  that  they  should  not,  directly  or  indirectly,  allow  or 
suffer  any  goods  in  their  said  trade  to  be  manufactured  at  their 
respective  shops  or  warehouses,  or  be  sent  from  their  or  his 
respective  shops,  houses,  or  warehouses,  or  from  any  other  place, 
for  the  purpose  of  being  sold  or  disposed  of,  on  the  ground  to  be 
travelled  by  the  said  parties  thereto,  so  marked  out  on  the  said 
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WicKENs  of  the  said  William  Fletcher,  by  himself  and  his  agents  (duly 
EvANR.  authorized  only),  travel  into,  to  sell  trunks  and  boxes  in  his  way 
of  business,  without  any  interruption  whatsoever  by  the  said 
Daniel  Evans  and  Joseph  Wickens,  or  either  of  them,  during 
their  joint  natural  lives,  in  the  several  cities,  boroughs,  towns, 
and  villages,  marked  with  ink,  and  set  out  with  black  cotton,  so 
set  forth  and  described  on  the  said  map,  as  aforesaid ;  and  also, 
that  the  said  Daniel  Evans  should  and  might,  at  all  times  there- 
after, during  the  life  of  him  the  said  Daniel  Evans,  by  himself 
and  his  agents  (duly  authorized  only),  travel  into,  to  sell  trunks 
and  boxes  in  his  way  of  business,  without  any  interruption  what- 
soever by  the  said  William  Fletcher  and  Joseph  Wickens,  or 
either  of  them,  during  their  joint  natural  lives,  in  the  several 
cities,  boroughs,  towns,  and  villages,  marked  with  ink,  and  set 
out  with  black  cotton,  so  set  forth  and  described  on  the  said  map, 
as  aforesaid ;  and  also,  that  the  said  Joseph  Wickens  should  and 
might,  at  all  times  thereafter,  during  the  life  of  him  the  said 
Joseph  Wickens,  by  himself  and  his  agents  (duly  authorized  only), 
travel  into,  to  sell  trunks  and  boxes  in  his  way  of  business, 
without  any  interruption  whatsoever  by  the  said  William  Fletcher 
and  Daniel  Evans,  or  either  of  them,  during  their  joint  natural 
lives,  in  the  several  cities,  boroughs,  towns,  and  villages,  marked 
with  ink,  and  set  out  with  black  cotton,  so  set  forth  and  described 
[  ♦321  ]  on  the  said  *map,  as  aforesaid.  And  it  was  thereby  further 
agreed  by  and  between  the  said  parties  thereto,  that  they,  and 
each  of  them,  should  also  be  at  liberty  to  travel,  for  such  purposes 
of  trade  as  aforesaid,  during  their  joint  natural  lives,  as  aforesaid, 
to  all  such  other  places  as  might  thereafter  be  built,  although  not 
set  forth  on  the  said  map,  so  as  such  trading  should  not  interfere 
with  either  of  the  said  districts  of  the  said  parties  thereto,  so 
respectively  marked  out  on  the  said  map,  as  aforesaid ;  and  also, 
it  was  thereby  further  agreed  by  and  between  the  said  parties 
thereto,  that  they  should  not,  directly  or  indirectly,  allow  or 
suffer  any  goods  in  their  said  trade  to  be  manufactured  at  their 
respective  shops  or  warehouses,  or  be  sent  from  their  or  his 
respective  shops,  houses,  or  warehouses,  or  from  any  other  place, 
for  the  purpose  of  being  sold  or  disposed  of,  on  the  ground  to  be 
travelled  by  the  said  parties  thereto,  so  marked  out  on  the  said 
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map,  as  aforesaid,  or  in  any  manner  whatsoever  participate  in      Wiokbns 

any  profits  arising  from  any  sale  of  the  said  goods  in  such       evaxs. 

respective  districts  as  aforesaid,  and  so  thereby  agreed  to  be 

divided  as  aforesaid;  and  also,  should  not  aid  and  assist  any 

person  or  persons  whomsoever,  to  oppose  all,  any,  or  either  of  the 

said  parties  thereto,  in  the  said  trade,  in  England  and  Wales ; 

and  it  was  thereby  further  mutually  agreed  by  and  between  the 

said  parties  thereto,  that  they  and  each  of  them  should  not,  nor 

would,  during  their  joint  natural   lives,  as  aforesaid,  buy  or 

purchase  any  tea  chest  or  chests,  black  or  green,  at  a  higher 

price  than  6d.  or  8d.  each  in  Oxford ;  and  it  was  thereby  lastly 

agreed  by  and  between  all  the  said  parties  thereto,  that  they 

should  not,  by  themselves,  or  either  of  them  by  himself,  nor 

should  their,  or  either  of  their  servants  or  agents  in  that  behalf, 

travel  into  the  districts  of  each  other,  so  set  forth  on  the  said 

map,  or  into  any  other  place  which  might  be  thereafter  built, 

forming  the  route  of  either  of  the  said  parties  thereto,  in  the  way 

of  their  or  his  said  trade  and  business,  to  the  injury  and  prejudice 

of  each  other.     And  *for  the  true  performance  of  that  agreement,       [  *322  ] 

each  of  the  said  parties  thereto  bound  himself  unto  the  other  of 

them,  in  the  sum  of  40Z.  as  to  the  sale  of  trunks  and  boxes,  and 

lOZ.  as  to  the  purchase  of  any  tea  chest  or  chests,  black  or  green, 

at  a  higher  price  than  above  stated,  for  each  and  every  offence  or 

infringement  of  all  or  any  of  the  clauses  above  contained,  to  be 

recovered  by  way  of  liquidated  damages,  against  the  party  or 

parties  who  should  be  guilty  of  any  breach  of  that  agreement,  or 

of  any  part  thereof.    And  moreover,  it  was  further  agreed,  that 

if,  at  any  time  thereafter,  during  the  joint  natural  lives  of  the 

said  parties  thereto,  any  person  or  persons  should  set  up  and 

oppose  any  or  either  of  the  said  parties,  in  the  said  trade  of  box 

and  trunk  making  in  England  and  Wales,  then,  that  the  said 

parties  thereto  should  and  would  meet  together,  and  enter  into 

such  mutual  agreement,  to  the  intent  therein  above  agreed  to,  as 

should  be  beneficial  to  the  mutual  interests  of  the  said  parties 

thereto,  it  being  their,  and  each  of  their,  true  intention,  not  to  do 

any  act  prejudicial  to  the  interests  of  each  other,  but  to  aid  and 

assist  each  other  in  the  said  trade  and  business,  to  the  utmost  of 

their  power. 
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^  WicKENs         Breach — That  the   said  defendant,   not  regarding    the 

EVAK8.  articles  of  agreement,  nor  his  said  promise  and  underta] 
did,  afterwards,  to  wit,  on  &c.,  and  at  and  on  divers,  to 
nine  other  times  and  occasions,  between  that  day  and  the  di 
exhibiting  the  bill  of  the  said  plaintiff  against  the  said  defenc 
travel,  by  himself  and  his  servants  and  agents  in  that  be 
into  the  district  of  the  said  plaintiff,  so  set  forth  on  the  Raid  i 
in  the  way  of  his,  the  said  defendant's,  said  trade  and  busii 
to  the  injury  and  prejudice  of  the  said  plaintiff,  and  did  the 
commit  divers,  to  wdt,  ten  offences  and  infringements  of  the 
articles  of  agreement  against  him  the  said  plaintiff,  whereb^^ 
according  to  the  form  and  effect  of  the  said  articles  of  agreeru 
the  said  defendant  forfeited  and  became  liable  to  pay  to  the 
[  ♦328]  plaintiff  *the  sum  of  401.  of  lawful  money  of  Great  Britain 
each  and  every  of  the  said  offences  and  infringements  of 
said  articles  of  agreement  by  him  the  said  defendant,  amoun 
together  to  a  certain  large  sum  of  money,  to  wit,  the  sun 
400?.,  &c. 

The  second  count,  after  setting  forth  the  agreement  as  in 
first  count,  proceeded  to  aver,  as  breaches,  that  the  defend; 
on  divers,   to  wit,   nine   times  and  occasions,   did  travel, 
himself,  and  his  servants  and  agents  in  that  behalf,  into 
district  of  the  plaintiff,  in  the  way  of  the  defendant's  trade 
business,  and  did,  at  and  on  each  of  those  times  and  occasi< 
sell  and  dispose  of  divers  large  quantities  of  trunks  and  boxes^ 
the  way  of  his  said  trade  and  business,  amounting,  in  the  wh 
to  a  large  sum  of  money,  to  wit,  the  sum  of  3,000Z.,  and  ther 
hindered  and  prevented   the  said  plaintiff  from    selling    \ 
disposing  of  divers  and  very  many  trunks  and  boxes,  which 
otherwise  might  and  would  have  there  sold  and  disposed  of, 
General  demurrer  to  the  first  and  second  counts,  and  join 
therein. 

Tmnitoiiy  W.  £.,  in  support  of  the  demurrer.     *    *    * 

r  326  ]  Cross y  6r.  if.,  coiitra.     *     *     * 

[  327  ]  Taunton^  in  reply.     *     *     * 
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RROW,  B.  :  WiCKENB 

r. 

This  question,  as  it  appears  to  me,  is  *confined  within  a  narrow  Evans. 
npass ;  and,  as  we  have  all  formed  the  same  opinion,  I  shall  t  *^^^  ^ 
Lte  my  view  of  it  very  shortly.  The  principles  upon  which  the 
cisions  upon  subjects  of  this  nature  are  founded,  have  been 
eurately  stated ;  and,  indeed,  have  so  frequently  and  so  long 
en  acted  upon,  that  they  are  now  indisputable.  A  general, 
liversal,  restraint  of  trade,  inasmuch  as  it  affects  the  public 
operty  and  the  interests  of  the  community,  is  bad ;  and  those 
whose  interests  it  more  immediately  relates,  cannot  make  it  good 
■f  any  consideration  passing  between  themselves.  But,  it  is 
ibmitted,  that  there  may  be,  upon  a  good  consideration,  a  partial 
^straint  of  trade;  and  that  an  agreement  for  that  purpose  is 
iistainable,  and  has  been  sustained.  The  legality  of  a  partial 
Bstraint  of  trade  has  been  established  in  a  variety  of  cases  ;  and 
be  general  transactions  of  mankind  furnish  daily  instances  of  its 
xistence.  Without  resorting  to  the  aid  of  black  cotton  lines,  in 
rder  to  divide  all  England  into  districts,  there  is  no  man  engaged 
n  trade  who  does  not,  in  effect,  impose  some  restraint  upon 
limself,  in  point  of  practice,  by  confining  himself  within  a 
)articular  district,  and  circumscribing  his  trade  within  certain 
rounds.  It  has  been  supposed  that  the  public  are  interested  in 
precluding  the  parties  from  entering  into  the  agreement  now  in 
juestion ;  but,  I  think  it  very  doubtful,  whether  the  benefit  of  the 
public  would  be  best  consulted  by  these  three  persons  continuing 
to  travel  over  the  whole  country,  or  by  each  confining  himself  to 
the  district  marked  out  in  the  map.  Let  us  see  what  is  the  case 
now  presented.  It  appears,  according  to  the  recital  in  the 
agreement,  that  these  three  persons,  in  carrying  on  their  business 
of  box-makers,  had  travelled  into  various  parts  of  the  country  to 
vend  their  boxes  and  trunks,  and  had  sustained  great  loss  and 
inconvenience  by  reason  of  exercising  their  trade  in  the  same 
places.  This  is  the  mischief  and  evil  recited  in  the  agreement; 
and  what  is  the  remedy  they  propose  ?  *Not  a  monopoly,  except  [  •329  ] 
as  between  themselves ;  because  every  other  man  may  come  into 
their  districts  and  vend  his  goods :  all  they  j)ropose  is,  that  they 
shall  not  carry  on  a  rivalry,  nor  continue  any  longer  to  trade 
throughout  the  country.     This,  then,  is  only  a  partial  restraint 


WicKENs      of  trade.     But,  it  is  said  that,  admitting  that  to  be  so,  there  is 


r. 


EvAxs.       consideration  extrinsic  of  the  agreement  itself  ;  and  that  argudi 
is  illustrated  by  the  cases  of  a  master  giving  up  his  business 
his  apprentice  or  to  his  journeyman.     It  strikes  me,  howe\i 
that,  in  the  present  case,  there  is  as  good  a  consideration  as 
either  of  those  alluded  to.     Each  party  here,  before  the  agreem^ 
is  entered  into,  has  a  trade  in  all  the  districts ;  and  he  agrees 
retire,  and  to  relinquish  that  trade  in  two  of  those  districts, 
order  to  secure  the  others  in  undisturbed  possession.   An  objectii 
is   then  made  to  that  part  of  the  agreement,  by  which    ii 
stipulated,  that,  in  case  other  persons  shall  begin  to  trade 
box-makers  in  any  of  the  districts,  the   parties   shall  meet 
devise  means  to  promote  their  own  views.     What  those  me^ 
may  be,  it  is  unnecessary  to  surmise ;  but  we  cannot  presui 
that  they  will  be  illegal ;  and,  therefore,  this  stipulation  does  n 
affect  the  validity  of  the  agreement. 

HuLLOCK,  B. : 

I  think  this  demurrer  ought  to  be  disallowed.  The  questii 
is  properly  stated,  when  it  is  said  to  be,  whether  there  he 
suiB&cient  consideration.  It  is  conceded  that  there  may  be  i 
agreement  for  a  partial  restraint  of  trade,  provided  there  It 
good  consideration.  This  doctrine  is  to  be  found  in  Comjni 
Digest,  and  is  laid  down  in  all  the  cases  cited  in  the  argumei: 
and  the  question  is  said  by  Lord  Kenyon,  in  Davis  v.  Ma^on^ 
have  been  at  rest  ever  since  the  case  of  Mitchell  v.  Reynohh 
I  do  not  understand  the  principle  upon  which  it  is  argued,  th 
[  •330  ]  there  is  here  no  consideration,  because  it  is  not  extrinsic  ^ 
foreign  to  the  instrument.  The  law  makes  no  distinction  of  th 
kind,  but  looks  whether  there  is,  upon  the  face  of  the  instrumei 
a  good  and  valid  consideration,  that  is  to  say,  either  a  benefit 
one  party,  or  a  loss  to  the  other.  Upon  that  rule  1  should  sa 
that,  upon  the  face  of  this  instrument,  there  is  a  sufficient  coi 
sideration.  But,  it  is  said,  that  the  effect  of  this  agreement  is 
create  a  monopoly ;  and  that,  by  upholding  its  validity,  we  sha 
lead  to  other  combinations  for  monopolizing  trades.  If  tl 
brewers  or  distillers  of  London  were  to  come  to  the  agreemei 
t  2  E.  R.  562  (5  T.  R.  118).  J  1  P.  Wins.  181  (2  Sm.  L.  €.> 
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5gested,  many  other  persons  would  soon  be  found  to  prevent 
3  result  anticipated ;  and  the  consequence  would,  perhaps,  be, 
3»t  the  public  would  obtain  the  articles  they  deal  in  at  a  cheaper 
!;e.  Upon  the  whole,  then,  I  cannot  distinguish  this  case  from 
y  of  those  cited,  in  which  an  agreement  for  a  partial  restraint 
trade  has  been  supported. 

lX'ghan,  B  : 

I  am  entirely  of  the  same  opinion.  The  only  question  is, 
lether  there  appears  upon  the  face  of  this  agreement  a  sufficient 
Tisideration  for  the  partial  restraint  of  trade  it  contemplates. 
I  consequence  of  the  loss  and  inconvenience  which  it  is  recited 
le  parties  had  before  sustained,  they  entered  into  this  agreement, 
T  which  the  loss  and  benefit  to  each  is  reciprocal.  In  my 
nnion,  this  was  an  honest  and  upright  contract,  which  has  been 
le  question  in  all  the  cases  ;  and  a  contract  by  which  the  public 
:e  not  injured,  as  they  may  be  supplied  upon  easier  terms. 

Jtidgment  for  the  plaintiff , 


WiCKENS 

V. 

Evans. 


EEX  V.  MARSKt 

Upon  an  Extent. 
(3  Younge  &  Jervis,  331—333;  and  sequel,  1  Cr.  &  J.  406—407.) 

The  employment  of  a  puffer  at  a  sale  by  auction  of  property  seized 
under  an  extent,  by  an  agent  of  the  Crown,  to  whom  a  bidding  is 
reserved  by  the  conditions  of  sale,  vitiates  the  sale. 

The  misconduct  of  the  purchaser  does  not  preclude  him  from  objecting 
to  the  employment  of  a  pufiPer  at  a  sale  by  auction. 

Such  a  sale  is  not  vitiated  as  against  the  purchaser  by  the  agent 
of  the  Crown  making  a  bond  fide  bid  for  himself. 

In  January,  1829,  one  Fearnside  became  the  purchaser  of 
lertain  freehold  land,  the  property  of  the  defendant,  which  was 
old  under  an  order  of  this  Court.  The  particulars  of  sale  set 
orth  the  title  of  the  defendant,  and  stipulated,  that  the  purchaser 
3iould  be  satisfied  with  an  abstract  of  the  title  stated;  and, 
*mongst  others,  contained  the  following  condition:   "On  the 

'  t  See  now  the  Sale  of  Land  by  Auc-      QilliaU  v.  OUliatt  (1869)  L.  E.  9  Eq. 
ion  Act,  1867  (30  &  31  Vict.  c.  48),  and      60 ;  39  L.  J.  Ch.  142.— E.  C. 


1829. 

1831. 
Revenue, 
[331] 
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Rex        part  of  the  Crown,  Mr.  E.  Driver  to  be  at  liberty  to  make  ( 

Mabsh.      bidding,  but  no  more,  and,  if  highest  bidder,  the  sale  to  be  voii 

A  rule  having  been  obtained,  upon  the  motion  of  BoUand, 

confirm  the  Master's  report,  in  which  the  above  facts  were  stafc 

and  to  confirm  the  purchase, 

Beames  shewed  cause,  upon  the  ground  that  a  puffer  b 
been  employed  at  the  auction  by  Mr.  Driver,  the  agent  for  t 
Crown,  which,  he  contended,  was  sufficient  to  vitiate  the  sa 
To  establish  the  general  rule,  as  applicable  to  individuals  uni 
such  circumstances,  he  cited  the  cases  of  Bexwell  v.  Christu 
Bramley  v.  Act,l  Conolly  v.  Parsons,^  Howard  v.  Castle,]  ai 
Meadows  v.  Tanner;^  and  insisted,  that  the  same  doctrine  m 
applicable  to  transactions  in  which  the  Crown  was  a  party,  ai 
that  a  different  construction  would  be  injurious  to  the  intere^ 
of  the  Crown,  as,  in  that  case,  no  purchaser  would  be  found. 

It  appeared,  by  the  affidavits  filed  on  behalf  of  the  Crown,  ihi 
[  •332  ]  the  purchaser  had  colluded  with  the  tenant  *in  possession,  wl 
claimed  the  property,  and  had  bid,  not  with  a  view  to  become  tl 
purchaser,  but  to  obtain  an  abstract  of  the  title.  This  was  sail 
by  Clarke  and  BoUand,  to  preclude  the  purchaser  from  objectiii 
to  the  mode  in  which  the  auction  had  been  conducted,  upon  ti 
principle  that  an  applicant  must  come  into  a  court  of  equity  mi 
clean  hands.  They  further  insisted,  that  there  was  no  fran^ 
inasmuch  as  the  reserved  bidding  might  have  been  made  at  an 
time ;  and  the  biddings  of  the  puffer  did  not,  on  the  wholi 
exceed  the  value  of  the  property.  They  attempted  to  distinguia 
this  from  the  cases  which  had  been  cited,  by  observing,  that,  i 
those  cases,  the  auction  was  to  be  without  reserve. 

Alexander,  C.  B.  : 

The  objection  to  this  application,  as  I  understand  it,  is,  thi 
the  purchaser  does  not  come  into  Court  with  clean  hands.  It 
a  misapplication  of  that  rule  to  contend,  that  it  applies  to  thi 
case.    Where  the  assistance  of  a  court  of  equity  is  required,  thi 

t  Cowp.  395.  II  3  R.  R.  296  (6  T.  R.  642). 

X  2  Ves.  Jr.  620.  H  5  Madd.  34. 

§  2  Ves.  Jr.  625. 
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Durt  will  not  interfere,  unless  the  applicant  be  free  from  all  Rex 
nputation  of  fraud.  But  that  is  not  the  case  here,  for  the  massh. 
^plicant  does  not  want  the  assistance  of  a  court  of  equity,  but 
lerely,  that  the  rules  of  law  should  be  applied  to  his  case, 
nless,  therefore,  the  misconduct  of  the  party  would  be  a  good 
jason  for  withholding  from  him  the  benefit  of  the  law,  the 
)nsequence  is,  that  the  doctrine  which  has  been  relied  upon, 
oes  not  apply  ;  and  it  being  clear,  that,  in  an  ordinary  case,  the 
mployment  of  a  puflfer  vitiates  the  sale,  and  there  being  no  reason 
hy  the  Crown  should  be  subject  to  a  different  construction,  this 
iile  must  be  discharged. 

rARROW,  B. : 

The  application  is  not  on  behalf  of  the  purchaser,  but  of  the 
!rown,  to  enforce  the  contract.  Had  it  been  necessary  to  resort 
0  an  action,  it  must  have  been  shewn,  that  the  contract  was 
ntered  into ;  and,  as  it  would  *have  been  a  good  defence  to  that  [  •sss  ] 
,ction,  had  it  appeared  that  the  contract  was  fraudulent,  it  is 
ufficient  to  say,  it  is  void  upon  that  ground,  now  that  the  Crown 
eeks  to  enforce  it. 

HuLLOCK,  B.,  and  Vauohan,  B.,  were  of  the  same  opinion,  and 

he  rule  was 

Discharged. 

A  second  sale  took  place  in  March,  1881.     On  that  occasion         issi. 
>ne  Jervis  Nokes  was  the  highest  bidder,  and  was  declared  the     r  ^  q^.  ^  j^ 
)urchaser  for  240Z.  ^^^  ] 

R,  Scarlett  had  obtained  the  usual  rule  to  confirm  the  purchase ; 
Lgainst  which 

Beames  now  shewed  cause,  on  the  ground  that  Mr.  *Driver,  [  ••*07  ] 
he  surveyor  and  agent  for  the  Crown  in  this  business,  had 
attended  the  sale,  and  had  bid  up  to  235/.,  the  next  bidding  to 
hat  of  the  purchaser.  Driver  was  the  Crown  agent,  to  whom 
)ersons  had  been  referred  for  information  and  particulars  about 
he  sale  ;  and  the  printed  particulars  stated  the  sale  to  be  without 
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Rex        reserve.      Driver  was  the  only  bidder  beside  the   purchase: 
Mabsh.      Driver  swore  that  he  was  a  true  and  bond  fide  bidder,  and  intends 
to  purchase  for  himself,  and  would  still  be  willing  to  take  trj 
property  at  his  own  bid. 

Beamesy  for  the  purchaser : 

The  question  is,  whether  the  agent  for  the  purchaser  ca: 
interfere  in  the  manner  in  which  the  Crown  agent  has  done  h 
this  case.  It  is  a  clear  rule  in  courts  of  equity,  that  a  person 
who  is  an  agent  can  never  purchase  for  himself.  He  could  not 
if  he  had  been  the  highest  bidder,  have  compelled  the  Crown  t 
complete  the  purchase.  The  Crown  ought  not  to  sanction  iti 
own  agent  as  a  purchaser.  It  is  only  another  mode  of  puffing 
and  if  Driver  had  been  the  purchaser,  the  Crown  could  not  havt 
sustained  the  sale  as  against  the  creditors. 

Lord  Lyndhurst,  C.  B.  : 

The  creditors  might  have  had  a  right  to  apply  to  set  aside  the 

sale  ;  but  you  are  applying  on  the  part  of  the  purchaser.     Tht3 

reason  why  an  agent  is  not  allowed  to  bid  is  for  the  sake  of  the 

seller.     He  is  not  allowed  to  avail  himself  of  the  knowledge  hf 

may  have  acquired  as  agent. 

Ride  absolute. 
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